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CHAP.  XXIV. 

HENRY  VL    EDWARD  IV. 

Of  the  Catum  Law— Of  Bishops— Officials— Of  Things— 
Of  Offencts-^Of  Proceedings  in  Civil  Suits — The  Li- 
bel— Litis  Contestatio — DHaiiones-^^Missio  in  Bona — 
Of  Sequestration— Of  Froof^Of  Witnesses— Of  Excep- 
tions— //ppeals—Of  Proceedings  in  Criminal  Suits'-^ 
Accusation — Inquisition — Denunciation — Purgation-^ 
Excommunication— Interdict-^Suspension. 

Yv£  caDnot  dismiss  the  reigns  of  these  two  kings, 
without  introducing  the  reader  to  some  slight  acquaint- 
ance with  the  law  and  practice  of  our  ecclesiastical 
coorta.  We  are  aware,  that  such  an  undertaking  mus^ 
(>e  attended  with  some  difficulty  and  hazard  ;  and  that,  in 
attempting  it,  we  shall  deviate  from  the  line  that  has 
been  invariably  pursued  by  writers  on  the  law  of  England. 
Ail  writers  upon  our  law,  from  Bracton  down  to  Black- 
stone,  have  calculated  their  performances  for  the  practicers 
in  the  courts  of  common  law,  and  have  accordingly  taken 
no  other  notice  of  the  clerical  courts,  tli^n  as  their  juris- 
diction bad^  at  various  times,  interfered  with  that  of  the 
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temporal   courts.     Mf'^thc'ut  disputing  the  propriety  of 
such  writers  circuoiscfibrng  their  enquiries^  the  juridical 
historian  may  b^'^jlowed  to  carry  his  views  a  Uttle  further. 
Considering^ ale.ecclesiastical  courts  as  employed  in  the 
administratioti  of  justice  equally  with  the  temporal^  he  will 
esteem  thelaw  of  each  to  constitute  only  different  parts  of 
the  English  JLaw^  and  to  demand  a  proportioned  share  of 
.•.'b&/tittention.    The  progress  of  our  historical  enquiry 
•  ,^  ';inakes  it  now  necessary  to  turn  our  thoughts  with  more 
,-\  *•/*'  earnestness  to  tbb  part  of  our  subject.  We  are  approaching 
.    '.  *        the  reign  of  Henry  VIIL  in  which  many  parliamentary 
regulations   were  made  for  reforming  our  ecclesiastical 
polity,  and  questions  of  a  serious  nature  with  regard  to 
the  proceedings  of  the  clerical  courts  were  brought  for- 
ward and  discussed  with  great  heat  during  that  reigiy, 
and  those  which  immediately  succeeded  it.    It  would  there* 
fore  be  proper,  conformably  with  ttie  methoc^ which  has 
hitherto  been  pursued,  not  to  carry  on  the  reader  to  so  im« 
portant  a  crisis  in  the  history  of  our  ecclesiastical  courts, 
without  previously  possessing  him  of  such  leading  circum- 
stances in  the  form  and  conduct  of  that  judicature,  as  will 
'enable  him  easily  to  apprehend  the  effect  of  such  alterations, 
and  the  scope  of  such  controversies. 

The  present  seems  more  particularly  marked  as  the  pe* 
<riod  for  enlarging  on  this  brancli  of  our  enquiry »  by  the  ap-r 
^earance  of  our  famous  canonist  LyndvYode,  .  Whatever 
doubts  might  hitherto  have  existed  concerning  the  nature 
of  the  jurisprudence  which  prevailed  in  the  clerical  courts, 
they  seem  all  removed  by  the  works  of  this  author^  In 
the  ProvinciaUf  and  the  Gloss  upon  it,  we  not  only  have 
a  view  of  such  constitutions  as  were  made  in  this  k'uig- 
dom,  with  the  interpretation  pat  on  them  by  that  expe- 
rienced practicer  and  judge  ;  but  we  collect  from  him,  that 
the  oracle  to  which  recourse  was  had  in  all  cases  where 
our  constitutions  were  defective  or  doubtful,  was  the  body 
of.  pontifical  canon  law.    Thus  are  we  enabled  to  aayi 
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upon  incontestable  authority,  u^Aar/the  ecclesiastical  laif 
of  England  was  in  the  reigns  of  Heriry  VI.  and  Edward 
IV.  and  for  many  years  after.  Instead  "therefore  of  d  well- 
ii^  on  the  boundaries  between  the  temporeV^I  ecclesias* 
tical  jurisdictions^  the  debatable  grotmi  wblcii'^e  have 
fought  oyer  so  often  in  the  former  parts  of  this  I^istqry,  we 
shall  qow  pass  the  borders,  and  ei^plore  this  obspqre  Te^.c^ 
#f  ecclesiastical  jurisprudence.  '-  '* 

But  before  ve  proceed  to  examine  the  nature  and  extent 
pf  our  national  ecclesiastical  law,  it  will  be  proper  to  take 
a  short  view  of  the  canon  law^  which  was  the  original 
our  doctors  copied  in  every  improvement  they  made  tu 
the  law  and  practice  of  their  courts.  T^e  understanding 
of  that  system  appears  to  be  the  t^est  introduction  to  ^ 
knowledge  qf  our  own^ 

T^e  canonists,  iq  imitation  of  the  Roman  lawyers,  and 
as  (he  subject  naturally  dictates,  divided  the  canon  law  into 
such  as  regarded  the  rights  of  perspns  and  of  things,  the 
proceeding  in  civil  suits,  and  the  prosecution  of  fcrimes. 
The  rights  of  persons,  as  they  presented  them-  pf  thec«noa 
selves  to  the  mind  of  a  canonist,  were  confined  '•^r 
to  their  clerical  character  and  function.  The  duty,  rank, 
and  privileges  of  all  persons,  from  the  pope  and  bisbopsi 
down  to  tliose  in  the  most  inferior  situations  in  the  churchy 
constituted  this  part  of  the  canonical  jurisprudence.  With* 
out  entering  minutely  into  this  enquiry,  we  may  qonterit 
ourselves  with  ashortstatement  of  the  gradation  of  persons 
who  filled  the  clericalstate,  and  who  haying  been  menltionec} 
frequently  iq  the  course  of  this  work,  ought  tp  be  better 
discriminated  than  they  'have  yet  been.  The  whole  people 
of  the  country  being  divided  into  lay  and  ecclesiaptipal 
persons^  or  clerks,  they  subdivided  clerks  as  follows :  ii^to 
those  who  were  fn  sacerdptioy  those  who  were  in-  sacris^ 
?ind  those  who  Vere  nep  in  mcerdotio  nee  in  sacris.  Those 
iri  saperdotio  were  divided  into  such  as  were  in  alHoj'i 
grfidu,  seu  ordifu ;  and  those  i»  infMori:  in  the  former 
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were  bishops,  arcbdeftleoRs,  and  archpresbyters ;  in  the 
latter  were  presbj^oliril^  priests. 

Ofbishopi.       ^^whop,  simply  so  called,  presided  over  a 
.  i^jAgle  city  with  a  diocese :  a  metropelitan  (some- 
times calfe34.iiarcbbishop)pres]dedbvefa  province  eontkin- 
ing  s^eral  cities.  An  archbishop,  or  primate,  was  a  bishop 
tcVjiOFJih  the  metropolitan  and  the  other  bishops  of  the  pfo« 
/;yln<!e  were  subject :  these  latter  were  in  some  places  called 
•  •/'patriarchs.    Tlie  pope  was  reckoned  among  the  order  of 
bishops,  with  a  supreme  authority  over  them  all.     The  car- 
dinais,  from,  whom  the  pope  was  elected,  were  considered 
as  his  senators,  and  constituting,  as  it.  were,  the  senatus 
iccUsia:    some  were  cardinal  deacons,  others  cardinal 
priests,  others  cardinal  bishops;   but  each  cardinal  had 
nearly  an  episcopal  jurisdiction  (a). 

All  bishops  bad  an  ordinary  jurisdicttou,  which  was  of 
three  sorts.  One  was^iir^  crdinis ;  as  die  consecration  of 
churches  and  altars,  and  the  ablution  and  purgation  of 
them  after  pollution  ;  the  making  of  the  chrism,  and  the 
ordination  of  clerks.  The  second  was  lege  jurisdictionis  ; 
as  the  power  of  correcting,  collating,  excommunicating, 
instituting ;  taking  cognisance  of  and  hearing  causes 
ecclesiastical.  The  third  was  lege  duecesand;  as  the  right 
of  exacting  procuration;  the  Jus  cathedraiicum  sivesynO" 
daticnm ;  and  the  right  of  exacting  and  receiving  pensions 
and  tythes.  All  theie  powers  could  be  exercised  only  in 
the  bishop's  own  diocese,  over  those  immediately  subjiect  to 
him;  and  that  in  person,  or  by  proxy.  Thus,  too,  an  arch- 
bishop's  authority  went  no  further  than  his  suffragans,  and 
not  to  the  subjects  of  his  saflfragans,'exoept  in  a  few  cases;  * 
nor  could  a  patriarch  interfere  in  the  causes  of  those 
who  were  subject  to  a  bishop  or  archbishop,  unless 
by  some  custom^  or  upon  appeaU  But  the  Roman 
-  pontiff  alone  could  exercise  episcopal  jurisdiction  over 

(«)  Corr.  Jut  Can.  5,  $,  7.    JUimic  lost  lor.  Can.  lib.  1.  tit.  4. 
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all  churches  and  all  -christian  oien,  either  at  Rome  or  else- 
where. 

To  ease  the  bishop  in  the  discharge  of  his  pastoral  care, 
certain  persons  used  to  be  appoiifted ;  some  of  them  in  the 
churchy  9A  an  archdeacon  and  arckpresbyt&i  some  of  them 
extra  ordmem,  upon  particular  emergencies,  as  zcoa^viar 
or  vicar.  An  archdeacon  was,  by  his  office,  next  to  the 
bishop,  and  took  upon  him  the  whole  care  and  duty  of  the 
bishop  ./am  in  clerids  quim  in  ecdesiisy  having  the.  whole 
episcopal  ''cognisance  and  ordinary  jurisdiction  (a).  An 
archpresbyter,  or  chief-priest,  was  moreBxalted  than  other 
priests,  and  was  vicegerent  to  the  bishpp  in  spirUudibus. 
He  was  either  urbamis,  discharging  his  duty  at  home  in 
the  cathedral  church ;  or  ruralf  (doing  the  like  duty  at 
a  distance  :  the  latter  was  sometimes  called  a  decanus^  or 
dean^  because  he  presided  over  ^ffn.cle>ks  liying  in  the 
coiintr3E.  ^He  had  the  t:harge  of  all  lay  persons  and  priests 
who  bad  churches  within  his  deanery,  and  gave  notice  te 
the  bishop  of  heavy  offences.  Arcbpresbyters  had  only  a 
voluntary  and  not  a  contentious  jurisdiction  (b).  A  coad' 
jtUar  was  occasionally  appointed  to  be  vicegerent  to  a 
bishop  or  an  archdeacon,  in  case  of  sickness  or  any  other 
impediment :  the  bishop  chose  such  a  person  by  theadvice 
of  bis  chapter.  Bishops  also,  and  other  clerks,  4xught 
chose  a  vicegerent  under  the  denomination  <of  oicor,  to 
act  for  tbem  in  ^ny  emergency;  and  might.assign  him  a 
{portion. of  their  church  or  benefice,  as  a  reward  for  his 
trouble.  Such  persons  were  appointed  either  to  do  divine 
service,  and  then  they  retained  .the  name  of  vicar ;  or  they 
were  appointed  ad  jumdictionem  exetcendam^  and  then 
.they  were  .called  offkiak^  and  missi  dominfpu  ^  . 
The  former  kind  were  the  vicars  fvhich  hav« 
been  before  mentioned  in  tbc/reign  of  Henry  iV'(c). 

The  latter  had  the  power  of  -administering  spirituals  as 
well  as  temporals :  thus  they  might  excommunicate,  sus- 
ip)  C^rr.  Ja3  Cao.  36,S7^S8.       (6)  Ibid.  39, 30«        (c)  Vid.  ant.  toI.IH.8S2. 
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jpend,  interdict,  collate,  institute,  c(A)firin>  etect,  present i; 
visit,  correct,  punish^  dispense,  and  the  like.  Their  ju** 
tisdiction  was  not  deeitied  a  delegated  one,  but  ordinarj^ 
and  the  same  as  thatof  tb^  bishop;  so  that  an  appeal  did 
not  lie.ftrolxi  the  sisntence  of  the  vicar  ta  the  bisbopi  but  to 
the  archbishop;  though  from  the  archdeacon  and. other  in- 
ferior prelates^  the  appeal  was  to  the  bishop.  This^  how* 
ever,  was  to  be  understdod  of  offkiab  principal^  who  were 
bonstttuted  by  fcbe  bisliop  in  his*  court  by  a  general  com-* 
mission  (if  bis  office;  not  such  aft  wer^  appointed  for  some 
part  of  a  diocese,  who  were  called  jvrami.  These  latte)? 
bad  a  diflTdPerit  jurisdiction  from  that  of  the  bishop,  and  ail 
appeal  by  from  them  to  the  bishop's  consistory.  It  was  a 
rule^  that  a  Vicar  could  not  substitute  another  vicar  in  his 
p]ape(ay. 

Having  said  thfts  much  oh  the  vicalrs  afipointed  by 
bishops^  weshould  add  a  woird  respectingthose  wltb  received 
a  vicarial  authority  irom  the  pope:  these  were  called 
legates,  and  were  either  Ug^  i  hiUfe^hgaHmissi^  otUgAd 
miu  The  former  were  cardinals  taken,  as  it  were,  from 
the  side  of  the  pope  and  bis  senate,  who  wek^  9ent  in  his 
Imme  Into  tlistatit  parovin'cfes ;  the  second  were  persons  sent 
with  like  atttbority,  nof  being  cfirdinals ;  the  last  were 
«acb.a$faitd  this  power  by  reason  of  a  certain  pHvilege  or 
bene^ee;  These  vicars  carried  with  them  all  the  popefs 
authob-ity  to  hear  tdl  causes  as  judices  drdaindrii;  but  a  cer- 
lain  (^inence  was  always  attributed  to   the  legate  k 

Bishops  iirere  sketltdaies  in  the  highel*  oirder :  we  now 
boitte  to  those  in  the  inferior,  which  were  preshyteri^  ot 
priests'.  Ne|jt  to  these,eome  clerks  that  were  not  «if  #tf^ 
Verdothf  bat  yet  yfe,remsacris;  as  dem^ons  and  subdeaams^ 
who  were  tKMnetitnes^  though  improperly,  called  priests; 
ibr  priests^  strictly  speaking)  were  tboke  only^  who,  in  the 

'(»)  l^aWier>tt%  hftbet  vieiinUm.     Corr.  Jufi  Citn.  dl,  St.       (h)  ibid.  S4, 5^. 
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language  of  tbe  canons,  coald  perform  tlie  sacrifice  of  tbe 
body  and  blood  of  our  Lord.  The  deacons,  consistently 
with  the  original  term  (a),  were  to  attend  upon  and  assist 
the  bishop  and  priest  in  performing  tbe  divine  service ;  and 
tbe  subdeacon  was  a  subordinate  assistant(A).  After  these 
followed  what  the  canonists  called  th&l^ser  orders,  con- 
taining those  persons  who  were  nee  in  sacerdotio,  nee  in 
saeris^  These  were  ordained  without  the  sacramental 
unction,  solely  by  the  bishop's  benediction,  with  a  certain 
distribution  either  of  vessels  or  vestments,  and  they  under- 
went the  prinut  iansura.  They  were  called  either psalmisfit^ 
'ostiariij  lectores^  exoreUUe,  or  €LcohftIii»  The  duty  of  the 
first  Was  to  sing ; .  of  the  next,  to  keep  the  keys  of  the 
church ;  tbe  next,  as  tbe  name  imports,  were  to  read  the 
scriptures  in  church  ;  the  next,  according  to  tbe  supersti* 
^on  of  tbe  tioies^  were  supposed  to  drive  away  evil  spiriti^ 
by  certaiir4eprecations  and  solemn  prayers ;  and  the  last 
prepared  tbewax^'ligbts,  and  the  like. 

It  was  tbe  privilege  of  all  these  orders,  that  no  one 
should  lay  violent  hands  upon  such  as  had  received  themi 
without  incurring  the  penalty  of  excommunication,  which 
could  not  be  removed  but  by  the  pope,  except  in  the  ar- 
ticle of  death*  Those  in  the  lower  orders  were  allowed  to 
contract  matrimony,  which  those  in  the  superior  orders 
were  not^  under  pain  of  being  deprived  of  their  benefices. 
The  gradation  in  which  these  several  orders  were  ranked 
by  tbe  canonists,  was  this:  a  bishop,  a  priest,  deacon^ 
subdeacon,  psalmist,  acolyth,  exorcist,  reader,  ostiarius ; 
after  these  tbe  canonists  placed  an  abbot,  and  a  monastic; 
for,  say  they,  all  monastics,  if  not  clerks,  are  inferior  to 
clerks  (c).  The  regulars,  as  they  were  exempted  from 
episcopal  jurisdiction,  were  not  favoured  by  the  clerical 
courts,  and  the  dispensers  of  justice  there  ;  and  they  are 
studiously  marked  by  tbcL  canonists  as  a  distinct  set  of 
persons,  not  intiUed  to  the  privileges  of  clerks* . 

(«)  AMXfvoi.  {I)  CocT.  Jas  Can.  S7.  (c)  Ibid.  3S,  39. 
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Next  to  the  rights  of  ecclesiastical  persons^  the  canon* 
ists  proceed  to  consider  the  rights  of  ecclesiastical  things. 
These  they  divided  into  spiritual  and  temporal.  The  for* 
mer  were  so  called,  because  instituted  animacausdy  for  the 
good  of  men's  souls;  some  of  them  were  corporeal,  to 
the  sacraments ;  others,  res  sacra  ei  sancta ;  and  others 
res  religiose. 

The  sacraments  in  the  Romish  church  were  seven: 
baptism,  confirmation,  the  eucharist,  penance,  sacred 
orders,  matrhnony,  and  extreme  unction.  Res  sacra  et 
sancta  were  churches,  altars,  the  reltques  of  saints,  vessels, 
and  vestments.  Res  religiasa  were  religious  houses ;  hos- 
pitals fdr  the  reception'  of  strangers,  otrphans,  sick  and 
iiged  ;  churchyards,  and  sepulchres.  Such  we^e  spiritual 
things  of  a  corporeal  nature.  Those  of  an  incorporeal  kind 
were  such  as  consisted  m  jure;  as  a  prebend,  a  right  of 
patronage,  annual  pensions  called  census^  and^hat  was 
nearly  allied  to  them,  exaction,  procuration,  and  the  ca* 
noriical  portion  :  these  constituted  the  whde  of  what  the  ' 
canonists  considered  as  spirituarthings,  whether  corporeal, 
or  incorporeal.  Next  to  these  followed  three- subjects  of  a 
mixed  nature  between  spiritual  and  temporal ;  as  tithes, 
first-fruits,  and  oblations  ;  wbieh  were  considered  as  mixed, 
because,  according  to  the  canonists,  the  right  to  them  was 
jure  divinOy  while  the  fruit  of  such  right  was  temporal. 
Under  the  title  of  res  ecclesue  temporaleSy  the  canonists 
reckoned  the  alienation  of  church  property,  and  the  modes 
iti  which  it  could  be  made.  Next  to  church  property, 
the  canonists  considered  the  peculium  clericorumf  and  bow 
they  might  dispose  of  it  by  will  (a). 

The  next  object  that  came  under  the  contemplation  of 
the  canonists,  was  the  mode  of  proceeding  in  court,  which 
they  entitled  dejudiciis.    Concerning  this  we  sliall  b^ve  oc- 

{a)   C^rr.  Jus  Can.  57  to  164.     Launc.  fost  Jur.  Ctn.  lib.  S.  ptr 
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eaaion  to  speak  so  particularly  hereafter/that  nothing  need 
be  said  on  it  at  present ;  but  We  shall  proceed  to  the  fourth 
object  of  enquiry  in  the  canon  law,  which  is  the  nature  of 
crimes.  The  canonists  divided  crimes  into  q^^^^^^^ 
wch  aa  were  comprehended  in  the  first  and  in 
the  second  table  of  the  Mosaical  law.  Withbut  any  obser- 
yation  upon  this  arrangement,  we  shall  take  a  cursory  yiew 
of  crimes,  as  discoursed  on  in  tUs  clerical  system  of  penal 
jurisprudence.  f 

They  bq^an  with  simony,  which,  by  a  very  large  defi* 
nition,  was  when  any  thing  was  either  given  or  promised 
for  spiritual  things,  or  for  temporal  things  annexed  to 
spiritual  ones,  as  a  prebend.  Next  to  this  were  the  crimes 
of  Judaism,  Saracenism,  heresy, 'schism,  apostaey;  then 
homicide,  which  they  divided  into  parricide  and  simple 
homicide;  under  which  they  considered  those  exercises  or 
competitidos  that  had  a  tendency  to  produce  homicide,  as 
tournaments,  duels,  and  the  act  of  shooting,  all  which 
wQre  forbid  uuder  ecclesiastical  penalties;  the  crime  of 
adultery,  Jiuprum,  incest,  rape,  simple  fornication,  and 
sodomy;   theft,  rapina^  or  robbery,  burning,  sacrilege. 
Next  to  robbery  and  theft,  the  canonists  chose  to  rank 
usury,  as  an  oiFence,  say  they,  of  a  similar  nature ;  then 
the  crimen  falsi;  then  sortiltgrnm^  calumnia^  collusion. 
Ai^r  4h€se  they  placed  such  as  were  offences  only  in 
clerks.  If  a  clerk  indulged  himself  in  the  noisy  amusement 
of  bunting ;  if  lie  strnick  any  one ;  if  he  spoke  ill  of  any 
one ;  if  he  administered  to  a  person  excommunicated^  de* 
'  posedyor  interdicted ;  if  a  person  oflSciated  as  clerk  not 
being  ordaiued ;  if  a  cler^  did  not  observe  the  regular  gra« 
dation  of  orders,  as  if  be  was  made  a  deacon  before  he  had 
been  a  subdeacoo,  or  a  priest  before  a  deacon ;  if  lie  took 
Biore  orders  than  one  at  a  time,  or  took  orders  by  stealth, 
without  undergoing  an  -examination  of  his  qualifications ; 
^11  these  were  offeqces  punishable  by  the  canon  law.    To 
these  may  be  added  all  disorders  and  irregularities  whatv 
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soever  committed  bjr  clerks  in  tbe  cKsoh&rgc?  of  their 
duty  (d);  The  manner  io  which  aii  canonical  crimes  were 
tp  be  prosecuted)  was  the  next  point  considered  by  tbe 
writers  on  tbe  canon  law-. 

We  have  giVen  this  sketch  of  the  canon  law  in  a  cursory 
'  way  fpr  two  reasons :  first,  because  many  objects  of  judi^ 
oature  wbicb  the  canonists  claimed,  made  fto  part  of  tbe 
Qcclesiastical  law  in  this  country:  secondly,  because 
others,  which  were  admitted  to  belong  to  our  courts,  re^ 
ceiv^d,  notwithstanding,  some  alteration  from  our  national 
qpnstitutions  or  customs.  What  such  alterations  werei 
and  what  constituted  objects  of  jurisdictioffin  our  spiritual 
courts,  will  be  considered  in  the  next  chapter.  For  the 
present  we  shall  be  employed  od  a  part  of  the  canon  law, 
which  being  adopted  in  our  courts  with  less  reserve,  de^ 
mands  a  more  minute  consideration  than  any  other.  This 
is  the  course  of  judicial  proceedings,  wheth^  civil  or 
criminal. 

tA  roccec!-'  '^'*®  cogttisance  of  causes,  or,  as  the  canonists 
inp  in  civil  called  ityjiMttmm,  was  divided  into  urdiMoywA 
■"*^**  extraordinary^  or  summary.    The  former  was, 

when  all  the  solemn  forms  of  proceeding  were  observed  by  a 
libel)  contestation  t>fsttit9  and  tbe  other  steps  which  wilt  be 
mentioned  presently^  The  extraordinary,  or  summary,  was, 
when  the  solemn  forms  were  dispensed  with^  and  they  pro- 
ceeded esqffkwjudidSf  either  by  inquisition,  denunciation^ 
or  some  other  course  de piano,  as  they  termed  it,  upon  gene-» 
ral  principles  of  equity .  Another  division  corresponded  with 
that  of  tlve  temporal  jurisdiction,  into  ciml  and  crminah 

Judge?,  in  like  manner,  were  considered  by  tbe  canon^ 
ists  in  two  lights,  ordinary  and  extraordinary.  Of  the 
former  description  were  archbishops,  bishops,  legates,  and 
others  ba^iKng  aothority  from  the  pope.  A  bishop  might 
exercise  his  jurisdiction  in  any  part  of  his  diocese  that  was 

(a)  Cbrr.  Jas  CaA.  387  to  344.  Lrfuoc.  Inst  Jar.Csn.  lib.  4.  tit.  Si  nsq;  ad 
ttU  10. 
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hot  exempt)  either  in  person  or  by  anothef>  by  hearing 
ail  ecclesiastical  causes,  and  Correcting  all  ecclesiastical 
i[!^ersons  who  offend^.  An  archbish<>p  had  jurisdiction  over 
bis  suffragahs)  but  not  over  the  pierisoni^  within  the  dioceses 
)of  his  sttffiragans^  unless  ib  s6me  special  oases  that  were 
Exempted.  An  extraordinary  judge  was  an  arbiter  chosen 
by  the  patties ;  or  a  dekgafd  who  received  cominisston  flrom 
some  soperier  t6  hear  a  particular  cause.  A  judge  iHigbt 
be  delegated  by  an  ordinar}%  or  by  a  delegate  of  the  pope } 
but  the  delegate  idf  an  ordinary  could  not  delegate  another, 
linless  the  original  delegation  had  inclilded  all  causes  in  ge* 
neral.  It  was  not  only  the  cognisanee  of  a  cause  generally^ 
but  any  part  of  the  proceeding  that  might  be  delegated : 
thus  the  beginoingy  as  the  tcitation,  and  litis  txmtestatio^ 
knight  be  delegated  to  6ne ;  the  middle,  containing  the 
t'emaindeT  down  to  the  definitive  sentence-,  to  another; 
the  definitive  sentence  and  exeeotton  to  another  (a). 

In  considering  the  nature  6f  ptoteediAgs  in  the  ecclesi«i 
ttstical  court,  We  shall  begin  with  civil  causes,  and  with 
the  ordinary  jurisdiction.  The  commencement  of  a  civil 
Suit  in  the  ordinary  jurisdiction,  consisted  in  the  citation 
of  tbe  defendant,  or  reus.  Citations  were  of  different 
kinds ;  they  were  verbal  or  real.  A  verbal  citation  was 
either  pubKc  or  private.  A  public  citation  was  by  fixing 
up  publicly  the  letters  df  citation,  (which  too  was  rcalled 
Nitidis  citatio)  or  proclaiming  them  by  the  mouth  of  a 
Jcrier,  or  by  a  bell  or  trupnpet.  A  private  citation  wasj^ 
when  a  person  was  cited  by  a-  messenger,  tbe  party,  or  a 
notary  at  his  own  house.  It  was  called  a  real  citation,  If 
the  person  of  tbe  party  was  apprehended.  The  citatw 
edkUtiswBB  to  be  made  use  of  only  where  a  pe;rsoii  could 
BOt  be  otberwiise  cited  :  as  if  it  was  unsafe  to  attempt  to 
^otoe  to  hiro^  thi^  eitation  was  to  be  affixed  id  some  place 
near  the  domicil  of  the  patty  j  so  that  he  might  be  reason* 
ably  supposed  to  have  knowledge  of  it. 
(ff)  Cbrt.  Jus  Csd.  1  «5  to  172. 
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To  constitute  a  legal  citation,  it  was  Hfwecssaiy  that  it 
shoald  be  made  at  the  command  of  th^  judge,  by  an  appa- 
ritor, at  the  instance  and  request  of  \he  suitor ;  without 
.which  no  judge  could  cite  a  person  in  a  private  suit,  though 
b^^oiight  in  a  public  one.  All  parties  interested  were  to  be 
cited, unless, indeed,  they  were  personsof  dio;nity  and  rank; 
for  such  were  not  to  be  cited,  nisi  venid  priiks  impetrati^ 
under  a  heavy  penalty.  A  citation  issued  not  only  at  the 
opening  of  the  suit,  but  in  the  various  stages  of  the  cause, 
wherever  any  cognitio  was  to  be  made  to  expedite  it.  Every 
citation  was  to  contain  certain  formalities :  it  was  to  have 
the  name  of  the  jodge,  the  nomen  and  cognomen  of  the 
party  cited,  and  of  him  at  whose  suit  it  issued  ;  the  cause 
of  citing,  the  place  of  judgment,  the  day  and  ttrminus  for 
appearing.  The  place  need  only  be  mentioned  in  cases 
where  the  judge  was  a  delegate,  because  the  ordinary's 
court  was  certain  and  known.  A  citation  was  To  be  made 
either  by  three  edicta^  at  the  interval  of  ten  days  each,  or 
i>y  one  peremptory  edict,  containing  the  same  space  of 
Uoie  a&  the  three  r^irM;  and  such  peremptory  time  was 
not  to  be  shortened  by  the  judge  but  for  some  special 
cause  expressed  in  the  citation. 

If  the  party  .was  regularly  and  lawfully  cited,  he  ought 
to  appear,  otherwise  he  need  not;  but  an  irregular  and  un* 
lawful  citation  would  be  cured  by  a  voluntary  appearance. 
Indeed  the  party's  non-*appearance  would  be  justified  in 
many  cases :  as  if  he  had  been  spoiled  of  the  thing  in 
question,  and  was  not  first  restored  to  it;  if  he  was  hin- 
dered by  his  adversary;  was  cited  to  a  higher  tribunal; 
was  detained  by  sickness,  or  other  like  cause:  but  as  soo% 
as  such  cause  was  removed,  he  was  to  present  himself  be* 
fore  the  jiidge.  As  soon  as  a  ciution  had  issued  and  was 
served,  or  the  service  was  prevented  by  the  party  himself 
who  was^cited,  then  the  »uit  was  considered  in  law  as  /er 
pendens  (a). 

(tf)  Conr.  Jus  Can.  17»,  kc. 
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It  often  happened  that  a  cause   once   commenced, 
would  go  off  upon  ah  agreement  between  the  parties : 
this  was  either  by  a  pactum  or  a  transaction  or  by  submis- 
sion to  an  arbitrator.  The  two  former,  which  may  properly 
be  considered  as  judicial  agreements,  were  thus  defined  by 
the  canonists:  PactuniyWf  they,  is  inter  partes  ex  pace  con- 
veniens  scripturd,  vely  sine  «J,  legibus  ac  moribus  comprobaia 
sententia.     Transactio  is  defined,  rei  dubia  et  litis  incerta^ ' 
neq ; finite y  aliquo  dato  velreniisso,  conventa  decisio  (a).  From 
the  terms  sententia  and  decisio^  as  well  as  from  the  occasion 
on  which  the  canonists  mention  these  two  agreements,  they 
must  be  considered  as  having  a  sort  of  judicial  sanction  ; 
and  they  naturally  bring  to  the  readePsmind  the  account  wo 
have  given  of  a  fine,  in  the  early  parts  of  our  History  (b).  A 
submission  to  arbitrators  was  another  way  of  compromising 
the  subject  of  a  suit:  while  an  arbitration  wras  depending, 
the  jurisdieiion  of  the  judge  was  held  to  be  suspended  (c). 
If  the  parties  could  not  agree  to  compromise  the  matter 
in  one  of  these  three  ways,  they  must  resort  to  the  judgment 
of  the  court ;  in  order  to  which  it  was  usual,  first  to  appoint 
^procurators  or  proctor  y  who  was  to  act  as  attorney  through 
the  suit.    Whether  the  appearance  was  by  proctor  or  in 
person,  the  next  step  was  for  the  complainant  to  slate  his 
cause  of  action.  In  summary  causes,  and  some  others,  this 
might  be  done  vwdvoce,  without  any  writing,  either  by  the 
advocate  or  in  person ;  but  in  other  causes  it  was  to  be  done 
JB  writing,  which  was  called //Jrfto.     A  libel  in    ^j^^ubgi^ 
civil  causes  was  either  conventionalis,  or  postula- 
iorius;  in  criminal  csLses,  accusatorius,  or  guertmonialis.  lu 
the  latter  cases,  a  libel  was  to  contain  the  day  and  year,  the 
Tionien  and  cognomen  of  the  accuser  and  accused  and  of 
the  judge,  the  crime,  the  time  when  it  was  committed, 
together  with  the  inscription,  which  will  be  ^plained  here* 

(a)  CoTT.  Jus  Can.  181.  183. 

(&}  Vtd.  ant.  vol.  I.  148.    This  coincidence  in  the  civil  law  (from  which 
the  canoniBts  took  it)  has  been  noticed  by  Mr.  Cruise,  in  bis  Essay  on  Fines. 

(c)  Cory.  Jus  Can.  187.    A  subiAission  to  arbifrators  is  called  by  the* 
canonists  compromUtum:  hence  our  word  coinproaii«e. 


14  HENRY  VL  jpMJir-  xxir. 

ffter.  A  conventional  libel,  in  Tike  mann^^  was  to  con- 
tain the  names  of  the  parties,  of  the  judge,  and  of  the  thing 
in  question,  with  the  quality  of  the  action  ;  though  it  was 
not  indispensably  necessary  that  th^  name  pf  the  action 
should  be  mentioned.  -  The  )ibel  should  be  tendered  by 
the  actor  both  to  the  judge  and  the  reus  (a).  If  the  reus 
made  any  answer,  or  denied  a  part,  or  %he  whole,  this 
constituted  a  litis  contesiqtiQ. 

Perhaps  the  retis  would  rather  chuse  to  ipeet  the  actor 
in  some  other  way ;  for  if  he  had  ai)y  demand  upon  him, 
be  might  reconvenire,  as  they  called  it,  that  is,  mal^e  a 
cross  demand  upon  liim  (4).  A  f^conventio  was  proper  or 
improper :  the  former  was]  suph  as  was  instituted  at  the 
beginning  of  the  original  cai^se,  and  went  on  pari  passu 
with  it ;  the  latter  was  such  as  was  made  at  any  time  her 
fore  the  conclusion  of  the  causey  A  recanv^io  was  al- 
ways to  be  before  the  same  judge  as  the  conventitf,  whether 
be  wa4  an  ordinary  or  delegate  ;  but  not  before  an  arbitrar 
tor,  nor  a  judge  of  app^l :  it  might  be  had  in  all  pauses, 
except  criminal,  those  of  spoliation,  and  som^few  others* 
^he  matter  of  the  r^conveniio  was  to  be  put  into  a  libel 
before  the^Vi^  contest(ittOf  or  immediately  after,  and  then 
would  go  on  with  the  original  siiit:  indeed  they  were 
fconsidered  as  one  suit  only ;  for  they  bad  the  same  parties 
and  judge :  there  was  to  be  one  sentence;  and  if  an  appeal 
was  prohibited  in  the  first,  it  was  prohibitec]  in  the  second 
9iso(c). 

IM^eanusuuio.  ^hen  tbe  preparatory  parts  of  the  action 
were  gone  through,  then  followed  the  litis 
contestation  which  the  pauonists  called  ipsius  judifii  p/incut 
pium  etfundatiitrUum.  It  was  truly  the  foundation  of  the 
judgment*;  for  till  that  happened,  there  could  be  no  exami* 
aation  of  witnesses,  nor  definitive  sentence ;  aqd  the  whole 

(a)  Corv.  fas  Cao.  18*7,  &c. 

{Jf)  Rfcommaio  is  defined  by  the  canonisti  to  be  mututi  pttiiio  contr^  p^ 
9cnientem  vel  agentem,  in  todemJudSfiip  contHuOa^ 
(0  Corr,  Jus  Cto.  193, 1^4^ 
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•process^  of  course^  was  at  a  stand.  The  litis  contcstaii0 
arose  from  the  conflict  between  the  intention  of  the  actor ^ 
exhibited  in  bis  libels  and  the  answer  of  the  reus,  which 
ought  always  to  be  calculated  to  contest  the  matter  there 
suggested.  If  thereto  in  his  answer  made  a  plain  narration 
of  a.fact,  not  accompanied  with  a  denial,  there  was  no 
litis  contestuiio.  A  litis  contestatio  was  regularly  necessary 
in. every  cause  that  was  conducted  in  the  ordinary  process^ 
and  not  de  pla7}0,  without  the  ggure  and  solemnity  of 
judgment.  The  effect  of  the  litis  contestatio  was  various : 
it  perpetuated  the  jurisdiction  of  the  judge,  and  the  action, 
if  temporary  ;  no  innovation  could  be  made  to  the  preju- 
dice of  either  litigant;  it  prevented  a  prescription  running ; 
it  nuide  the  matter  in  question  litigious;  and  the  actor 
could  not  alter  his  libel  ( j). 

Notwithstanding  what  has  just  been  said^  there. were 
some  cases^  in  which  witnesses  might  be  examined  eveq 
before  the  litis  coiUestatio.  Thus,  if  there  was  any  appre- 
hension that  a  witness  might  die,  or  be  long  absent,  the 
iudge,  whether  ordinary  or  delegate,  might  admit  him  tn 
be  examined;  and  this  was  done  both  in  civil  and  ccimina} 
causes:  in  the  latter,  it  was  not  allowed  in  the  absence 
of  the  other  party  ;  in  the  former,  it  was,  if  there  was 
any  danger  in  the  delay;  if  not,  the  adverse  party  should 
be  cited  to  seethe  witnesses  sworn,  and  to  tender  iuterro- 
gatories.  Witnesses  might  be  examined  thus  prema- 
turely in  the  following  cases  :  if  it  was  a  qujcstion  merely 
spiritual,  and  involving  no  benefit  to  any  private  person, 
as  the  crime  of  heresy ;  if  the  public  safety  was  endangered ; 
if  the  ^tate  of  the  church  was  concerned  ;  in  a  cause  of  de- 
nunciation or  of  appeal ;  if  the  appellee  was  contuipacious ; 
in  a  matrimonial  cause,  if  the  other  party  was  maliciously 
absent ;  in  a  case  of  dilapidation  or  purgation  ;  wherever 
any  thing  was  to  be  done  ex  officio  judicis  in  relation  to  an 

(«)  Cory.  JiiiCan.  195, 196,  197» . 
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action^  as  concerning  costs  of  suit ;  and  in  all  cases  where 
the  proceeding  was  simple,  and  de  piano. 

Witnesses  might  be  produced  in  this  manner  both  by 
the  acior  and  reus,  though  under  difiPerent  considerations. 
The  acior  might  examine  if  they  were  old  or  infirm,  and 
he  was  not  at  liberty  to  bring  his  action  just  at  that  time, 
as. where  a  debt  was  due^on  a  condition  not  yet  broken. 
-The  judge  was  to  decide  as  to  ti)e  age,  infirmity,  or 
absence  of  the  witnesses.  When  the  witnesses  were  so 
received,  the  actor  was  to  bring  his  action  within  a  year 
from  the  time  at  which  he  was  entitled  to  an  action,  or  at 
least  denounce  to  the  reus  the  receipt  of  the  witnesses. 
A  7'eus,  without  any  suggestion  of  age,  infii-mity,  or 
absence,  might  indifferently  produce  any  witnesses,  pro* 
vided  he  had  a  ground  of  exception,  which,  though  nat 
sufficient  to  found  an  action,  might  be  enough  to  bar  the 
action  he  apprehended.  Witnesses  examii^  in  this 
way  were  to  be  produced  before  the  judge  who  was 
competent  to  the  principal  cause;  the  other  party,  as  was 
.before  said,  should  be  cited,  unless  tl>e  speedy  death  of  the 
witness  was  apprehended;  and  then  it  might  be,  not  only 
in  the  absence  of  the  other  party,  but  before  a  judge  who 
was  not  competent  to  bear  the  principal  cause  (a^. 

After  the  contestation  of  suit,  there  were  severaLsteps 
to  be  taken  before  the  definitive  sentence  could  pass.  These 
may  be  considered  as  of  three  kinds :  first,  the  jur amentum 
calumnia;  secondly,  the  dilationes;  thirdly,  the  process 
against  the.  reus.  The  JuramentUm  catumniie,  or  oath 
of  calumny,  was  taken  by  both  the  parties  litigant,  who 
respectively  swore^  that  the  cause  was  commenced,  and 
should  be  carried  on  and  defended,  bond  fde,  for  the 
sake  of  justice,  and  with  no  malicious  design.  The  judge 
could  not  impose  this  oath  but  at  the  desire  of  the  other 
party ;  and  should  either  refuse,  the  consequence  was 

(«)  C«rT.jQsC»n.)97,  198,  199. 
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fatal ;  for  the  actor  would  lose  bb  action,  the  reus  the 
thing  io  questioni  as  if  he  had  confessed  the  demand*  All 
litigants  were  liable  to  take  this  oath,  and  they  might  take 
it  tbemselres,  or  by  their  proctors ;  but  a  proctor  to  take 
this  oath  should  have  a  special  warrant,  and  then  he  might 
swear,  as  the  canonists  expressed  it,  tarn  in  animam  dcmini 
quim  suam.  It  was  to  be  taken, in  all  causes  where  any 
proof  was  to  be  made,  whether  in  a  criminal  or  civil  suit. 
Besides  swearing  to  the  justice  of  their  cause,  they  were 
also  to  swear  that  they  had  not  given  i  nor  would  give,  any 
thing  to  the  judges  or  others,  except  the  honorary  re- 
wards to  the  advocates,  and  the  like  lawful  presents  ;  and 
also  that  they  would  not  require  any  proof  which  they  did 
pot  tbink  absolutely  necessary  (a). 

The  dilatianesy  or  allowances  of  time  for  the  jy^^^j^^ 
performance  of  any  judicial  act,  were  termed 
either  legdlcs  or  arbiirari^e;  the  former  being  such  as  were 
ascertained  by  law  ;  the  latter  being  dependent  on  the 
pleasure  of  the  judge,  who  o^de  them  longer  or  shorter 
according  to  the  nature  of  the  case,  and  the  circumstances 
of  the  parties.  These  latter  dilations  were  to  be  given  by 
the  judge  sitting  on  the  bench,  in  the  presence  of  both  par* 
ties;  to  the  former  the  parties  were  intitled  of  course,  though 
they  miglit  be  qualified  by  ^he  discretion  of  the  judge.  The 
ttsual  occasions  on  which  one  dr  other  of  them  were  al- 
lowed, was  for  producing  witnesses,  for  proving  instru- 
ments, for  purgation,  for  contestation  of  suit,  and  the 
like  (A). 

Some  other  circumstances  were  considered  as  species  of 
dilations*  Among  these  were/enV,  or  such  days  as.  were 
always  exempt  from  judicial  proceedings  of  every  kind  ; 
and  the  prdojudiciorumy  by  which  the  due  course  of  bearing 
each  cause  was  prescribed.  Thus  a  principal  cause  wks 
tD  be  beard  before  bne  that  was  only  incidental  to  it ;  a 
criminal  cause  was  to  be  heard  before  a  civil  one  (c).    A 

(c)  Corr.  Jiu  Gun.  199,  20a        (&)  IKtd.  90U       (c)  Ibid.  SQ5. 
vol,  IV.  0 
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phis  petitiOf  as  they  called  it,  might  be  reckoned'  aitionf 
the  dilationes  r  this  was  when  the  actor  demanded  more 
than  he  was  by  law  intitled  to;  in  which  case  be  lost  his 
action,  and  paid  single,  double,  or  treble  costs,  according 
to  the  nature  of  the  excess  in  the  demand  (a). 

One  instance  of  the  ordo  judtciontm  was,  when  ^peti^ 
tory  (or,  as  we  should  say  in  English,  an  action  upon  the 
right)  and  a  possessory  cause  concurred.  Thua-tbe  aeiar 
going  on  fii  a  petitory  way,  and  the  reus  compieioing,- 
perhaps,  of  a  spoliation,  made  a  cross  demand  of  a  posses- 
sory nature,  whether  of  the  same  thing,  or  of  some  other. 
If  it  Vas  of  the  same  thing,  the  possessory  question  was 
first  to  be  determined  ;  and  that  upon  the  right,  though 
first  brought,  was  to  be  suspended.  If  it  was  for  a  different 
thing,  there  was  a  distinction ;  for  the  possessory  demand 
might  be  made  either  by  way  of  reconvention,  by  way  of 
action,  or  by  way  of  exception :  if  in  the  firslE];  then  tlw^ 
two  questions  went  on  together,  and  there  was  only  one 
sentence,  as  was  observed  before :  if  in  the  second  wfiy, 
then  the  possessory  question  was  first  to  be  determin^^ 
whether  the  person  spoiled  was  sued  civilly  or  criminally 
by  the  tuitor;  for  it  was  a  rule,  tpoliatus  ante  omnia  est  res- 
tttuendus:  if  in  the  latter  way,  the  exception  of  spoliation 
was  to  be  first  decided,  and  then  that  upon  the  right.  The 
persojn  who  sued  for  the  right  was  at  liberty,  before  the 
conclusion  of^ecause^  to  sue  for  the  possession ;  though 
not  after,  unless  for  some  special  cause.  If  a  person  sued 
at  once  both  for  the  right  and  possession,  they  were  both 
determined  hy  one  sentence;,  and  the  person  who  lost  upou 
the  possession,  might  afterwatds  go  upon  the  right  (i). 

A  spoliation  was  defined  to  be  violenta  possessumis 
privatio.  It  might  happen  both  with  retipect  to  moveable 
and  immoveable  things;  to  rights,  and  to  benefices*  If  a 
judge  unlawfully  deprived  anyone  of  his  right  by  judgment, 

(a)  Corv.  Jus  Con.  206.  {b)  Ibid.  307. 
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it  was  construed  a.  spoliation.  A  person  who  cotnmarided 
a  spoliation  to  be  made^  or  who  acknowledged  it  to  .be 
made  in  bis  name,  or  who  received  the  thing  from  the 
spoiler,  was  held  the  same  as  the  spoiler.  A  person 
spoiled  might  complain  either  byaction,  reconvention,  or 
exception  :  in  the  first  case,  he  was  to  be  first  restored  ;  in 
the  second,  both  questions  were  to  be  heard  pari  passu  j . 
in  the  third,  he  need  not  answer  till  he  was  restored.  A 
restitution,  if  made^  was  to  be  with  \he  fruits,  and  the^ 
k>s9  sustained  (a). 

The  next  consideration  is  the  process  which^  issued 
against  those  who  were  contumacious.  A  person  who  was 
lawfully  cited,  and,  being  under  no  lawful  impediment,  did 
not  appear  in  person,  or  by  a  proctor  ;  or  if  *he  appeared, 
but  did  not  conform  himself,  or  departed  without  the 
jttdge^s  leave,  in  all  these  cases  such  person  was  held 
eontumacious.  A  lawful  citation  (as  hay  been  shewn) 
was  by  three  edicia,  or  one  peremptory,  coiUamii)g  the 
same  space  of  time  as  the  three  edicts.  The  contumacy, 
wfaetlief  of  the  reus  or  acU^Ty  (for  he  also  might  be  con* 
tumacious)  was  punished  differently,  and  according  as 
there  was  a  lith  contestatid  or  not ;  and  the  judge  need 
not  inflict  all  the  penalties  at  once,  but  one  after  anotlierp 
as  the  party  appeared  less  likely  to  submit  himself. 

If  the  actor  did  not  appear  at  the  time  to  which  be  had 
cited  xheretiSy  he  was  to  pay  costs  to  him,  •  and  could  not 
have  a  new  citation,jvithout  giving  security  for  his  Qwn 
appearance  at  the  new-appointed  time.  The  reus  also,  if 
there  had  yet  been  no  litis  contestation  might  require  that 
the  actor  should  be  cited  ;  and  if  be  did  not  then  appear, 
that  he  himself  might  be  admitted  to  make  proof,  and  sen-p 
tence  be  passed.  If  the  actor  was  contumaciously,  absent 
after  the  litis  contestation  and  all  but  six  months  of  the/e>;jH* 
fus  instafitia  (which  was  usually  three  years)  was  elapsed, 

(a)  G>rv.  Jus  Cao«  308*    Layxnc*  Inst.  Jur.  Canon,  lib.  3.  tit.  10. 
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the  judge,  if  the  case  was  a  plain  one,  might  proceed  to 
a  definitive  sentence,  even  in  favor  of  the  actor^  provided 
the  right  was  on  his  side ;  otherwise  in  favor  of  the  reus^ 
by  absolving  him^  and  condemning  the  asUnr  in  costs, 

if  the  reus  was  contumacioas,  either  a  mulct  was  in- 
flicted on  him  by  the  judge,  or  he  was  condemned  to  pay 
the  actor  his  costs  and  other  damages ;  or  he  was  excom^ 
municated,  or  suffered  a  missia  in  bona.  A  reusy  if  contu- 
macious, was  sometimes  said  to  be  verus^  and  sometimes 
fictiis :  the  first  was  one  who  being  personally  cited,  or  by 
three  ledicts,  did  not  appear ;  or  appearing,  would  not 
answer :  the  latter  was  one  who  had  l>een  pnly  cited  at  bis 
bouse;  unless,  indeed^  the  citation  bad  been  communicated , 
to  him  by  his  friends  or  domestics  (a):  and  there  was  this 
difference  between  the  two,  that  the  latter  might  appeal, 
but  the  former  could  not. 

MUti^in  bona  '^^^  missio  hi  hona  was  different  where  thene 
had  been  a  liiis  ctmtBstatW^  and  where  not. 
After  the  contestation,  if  the  judge  was  not  clear  in  the  jus^ 
lice  of  the  cause,  he  put  the  party  into  possesion  of  the 
goods  of  the  reu9^  so  as  to  make  him  only  the  real  and  true 
possessor  thereof,  leaving  to  the  absent  refu  to  maintain  a 
question  upon  the  r^ki.  If  the  cause  was  a  plain  one,  then 
he  passed  a  definitive  sentence.  If  there  had  been  no  con«> 
testation,  as  he  could  not  properly  come  to  the  merits  of 
the  cause,  there  was  only  a  simple  nUssio  inbona^  which  was 
done  by  means  of  a  decretum.  There  was  a  first  and  a  se* 
cond  decretum:  by  the  first  there  was  a  missw  in  possessionem 
ionorum,  merely  for  custody.  This  process  might  be  bad 
by  all  persons  to  whom  there  *w&s  an  absolute  debt  due,  not 
by  those  who  had  a  debt  only  sub  eonditione ;  unless,  indeed^ 
where  the  party  was  a  legatee.  The  tntsisb  was  first  inta 
possession  of  moveables,  then  of  immoveables,  and  lastly  of 
incorporeal  things.  There  was,  however,  a  differeocc 
between  a  real  and  personal  action.  In  a  real  action  the 
missio  was  m  bonapetita,  of  which  the  party  became  the  true 

(a)  CoTV.  Jot  C«p.  209,  SIO,  81 1. 
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possessor,  and  after  a  year,  and  not  before,  he  might  take 
the  fruits :  within  the  y ear,  the  reus^  if  he  purged  himself, 
night  come^  and  on  giving  securi^  to  stand  to  the  suit,  and 
paying  the  costs^.  he  would  have  restitution  of  the  goods 
taken.  In  a  personal  ac;tioq,  the  missio  was  in  proportion 
to  the  debt)  and  the  oc^r  did  not  obtain  possession,  but 
only  held  it,  together  with  the  owner,  in  a  sort  of  custody. 
The  reus,  whenever  he  appeared,  so  as  it  was  before  the 
second  decreiwh,  was  to  have  restitution,  upon  giving  secu- 
rity to  stand  to  the  suit,  and  refunding  the  costs. 

The  second  decreium  was  not  necessary  for  acquiring 
possession  in  a  real  action,  for  that  we.  have  seen  was  done 
by  the  first)  but  it  was  necessary  in  a  personal  one ;  for  by 
means  of  this,  after  the  reus  persisted  in  bis  contumacy,  . 
the  actor  was  put  into  possession,  so  as  to  continue  the  true 
4uid  unchangeable  owner  of  the  thing  so  taken.  Thi&  did 
not  issue  till  a  year  after  the  first  decrctum^  and  was  at  the 
prayer  of  the  party.  As  in  the  former  case,  so  here,  re- 
stttutiott  would  be  made  if  the  party  appeared^  or  gave 
.security  for  standing  to  the  suit,  and  paid  the  costs;  oi 
indeed  if  any  just  impediment  could  be  shewn  to  have  pre- 
▼ented  Us  coming*  It  seems  to  have  been  )eft  to  the  dip* 
cretion  of  the  judge,  in  what  manner  1)^  woujd  prder  the 
things  taken  under  a  decretum.  Thus^  ha  might  either  order 
them  to  be  sold,  or  to  be  delivered  in  payment  of  the 
demand  ;  if  a  debt,  he  might  either  make  the  a^tor  real 
proprietor  of  them,  or  give  hv^  only  possession.  The  pro^ 
cesa  of  tmssio  in  possessionem  was  allowed  onjLy.  in  profaoe 
matterB)  not  in  cases  where  any  dignity  or  benefice^  or  oth^r 
ecclesiastical  matter  was  in  litigation  ;  for  then,  instead  of 
this  process,  they  either  proceeded  to  a  definitive  sentence, 
or  the  contumacious  party  was  pursued  by  ecclesiastical  cei|* 
sures(a).  It  is  for  the  reader  to  judge  whether  the  fraiyers  of 
oor  real  process  by  caption,  as  related  in  the  early  parts  of 
ibis  History,  had  any  eye  to  this  canonical  proceeding  (6>. 

(«)  Corr.  Jus  Can.  dll ,  212,  &c.    Laaoc.  Inst.  Jar.  Can*  lib.  3,  tit.  6. 
(6)  Vld.Mit.  Tol.  I.  417,  418,^. 


'n  HENRY  yr.  CHAr.xxiY- 

Another  way  of  proceeding  in  cases  of  comumaey, 
was  bj  sequeitratioih  This  was  depo^nting  the  thing  in 
question,  or. the  fruits^of  it,  by  consent  of  the  parties^  or 
by  the  authority  of  the  judge,  in  the  hands  of  a  seques- 
trator, for  safe  custody,  to  be  restored, to  the  soci!esaful 
party  in  the  suit ;  so  that  it  was  either  canoentional  or  jb- 
dicial^  That  a  person  might  not  be.  deprived  of  the  pos- 
session rashly,  which  t^'as  like  beginning  with  an  execution, 
this  was  cpnfinpd  to  particular  cases.  If  the  judge  appre- 
hended that  the  parties  might  come  to  open  violence ;  if 
the  person  who  was  missus  in  possessionem  by  a  decrctum 
was[wasting  the  fruits  and  produce,  aiid  the  like,  such  was 
a  proper  ocoasion  for  a  sequestration.  Things,  whether 
moveable  or  immoveable,  were  subject  to  sequestration ; 
though  it  would  not  be  allowed  of  a  benefice,  if  any 
question  arose  against  a  person  who  had  been  full  three 
years  in  possesion.  ^ 

A  conventional  sequestration  passed  into  what  they 
called  a  sequestral  possfssuniy  unless  there  was  an  agree- 
ment that  it  should  only  be  for  safe  custody  :  and  if  it  did, 
the  sequestrator  had  all  the  advantages  of  possession  ;  that 
Qf  taking  the  fruits  and  produce,  of  presenting  to  bene- 
fices, and  the  like.  A  judicial  sequestration  did  not  convey 
ihe  possessiartf  but  that  awaited  the  definitive '  sentence. 
Any  person  who  hindered  the  sequestration  of  an  eoclesi- 
astical  benefice,  or  the  receiving  the  fruits  of  it,  incurred 
excommunication^,  from  which  he  could  be  absolved  only 
by  restitution ;  and  if  he  was  one  of  the  parties,  he  would 
]ose  the  benefice,  and  whatever  right  he,  had  therein(4i). 
It  should  be  observed,  that  the  whole  process  for  a  missio 
VI possessionem,  and  for  sequestration,  were  exceptions  to 
the  rule,  that  liie  pendaite  nihil  esset  innovandum^  which 
twas  most  rigidly  adhered  to  in  all  other  respectsffr). 

Thus  far  of  the  reus^  when  contumacious :  the  next 
p0O3ideratton$  are  when  he  cam<^  iq  and  confessed,  or  dcnie4 

0  Conr.  Jus  Can.  816,  &p.  (^)  Ibiii  9)5, 
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die  charge  against  bioi.  A  confession  consisted  not  only 
in  a  plain  admission  of  the  charge,  but  might  be  collected 
from  circamstances,  the  strongest  of  which  was  silence. 
if,  on  interrogation,  he  should  -cantumaciously  refuse  to 
answer,  or  should  not  deny  the  allegations  of  his  ad- 
versary, this  amoiinted  to  a  confession.  A  confession 
had  the  force  of  a  sentence ;  so  as  that  the  judge,  if  pro- 
ceeding ile  piano  without  the'  form  and  solemnity  of  a 
judgment,  need  not  pass  sentence  upon  the  person 
confessing;  but  if  be  was  proceeding  in  .the  ordinary 
course,  he  must  give  sentence :  the  same  also  in  criming 
matters  (a). 

Ji  the  r^HS  denied  the  libel,  then  the  actor  was  q^  ^^^^ 
required  to  prove  it.  Proof  was  divided  into 
artificial  and  inartificial :  the  former  was  such  as  could  he 
deduced  by  argument  from  the  thing  itself:  the  latter 
-oonsisted  in  such  things  as  were  out  of  the  cause ;  as  wit- 
nessesy  instruments,  confession,  an  oath,  and  the  like* 
Proof  was  again  Considered  in  two  lights  j  either  eisjilena^ 
or  iemiflena.  The  first  was  such  as  wrought  on  the  mind 
^  the  judge  fkrutanfidem :  such  was  a  proof  by  two  wit- 
nesses, by  a  public  instrument,  by  presumption^  the  judicial 
eenfessions  of  a  party,  the  evidence  of  the  thing.  The 
latter  was  such  as  had  only  an  imperfect  effect  on  thejudge^a 
mind,  not  produci^  such  a  faith  as  he  ought  to  acquiesce 
in ;  as  by  one  unexceptionable  witness,  a  private  instru* 
ment,  comparison  of  hands,  an  extrajudicial  confession^ 
argumentation,  report,  and  tjiejikeu  However,  several 
half  proofs  might  be  so  put  together  as  to  make  one  full 
proofs  as  where  they  tended  to  one  end,  and  not  to  se- 
veral ;  and  this,  whether  they  were  of  the  same  kind,  as 
two  witnesses ;  or  of  different  kinds,  as  one  witness,  and  a 
report.  But  if  these  proofs  went  to  different  objects,  as 
ime  witness  to  prove  n  repoit,.  another  to  prove  a  flight, 

ja)  Corr.  lut  Can.  SlSj  h£* 
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it  would  not  suffice ;  because^  to  make  a  full  proof,  each 
ought  to  be  proved  by  two  witnesses. 

In  some  cases,  the  canon  law  was  content  with  some* 
thing  less  than  proof,  where  a  probable  presumption 
'could  be  raised ;  as  in  a  case  of  simony,  which  was  always 
committed  in  secret.  Proof  consisted  either  in  witnessosi 
confession,  instruments  executed  with  due  solemnity,  the 
evidence  of  the  :'«ict,  report,  antient  books,  and  writing 
on  stones  or  columns,  letters  under  the  seal  of  a  bisbopy 
cardinal,  abbot,  or  chapter,  common  opinion,  vidida, 
tndubitata^  violent  presumption*  If  the  ^rc^or  brought  a 
full  proof,  he  need  not  takoun  oath  himself  (a).  Two  sorts 
of  proofs,  that  which  consisted  of  witnesses,  and  that 
which  depended  upon  instruments,  deserve  more  particulac 
consideration:  and  6rst  of  witnesses* 
Of  witoewes  '^^  competency  of  witnesses  was  measured 
by  the  canonists  by  much  nicer  con^deration$ 
than  any  that  operated-in  our  law  of  evidence.  The  ob- 
jections  to  a  witness  were  such  as  were  absolute,  or  supb 
as  appliedonly  between  particular  persons.  Of  the  formw 
kinds  were  the  following :  that  be  was  not  arrived  at  pu- 
berty (unless  indeed  in  cases  of  kese  ma}esty,  where  tJm 
was  not  an  objection)  ;  that  he  was  oiad,  or  of  noo-»sa(DO 
memory ;  an  infamous  person,  as  an  usurer,  or  one  con* 
demned  by  a  public  judgment ;  one  who  bad  been  god- 
victed  of  receiving  money,  either  for  giving  or  withholding 
his  evidence ;  one  <H>ndemned  either  for  peculation,  for  a 
libel,  calumny,  or  adultery ;  a  heretic  (but  this  was  no 
objection  where  be  was  to  giveevidenceagainsta  heretic); 
a  perjured  person ;  a  woman  who  was  or  bad  been  « 
common  prostitute;  and  all  persons  who  were  stigmatized 
by  the  secular  laws. 

Between  particular- persons,  it  was  held  that  a  do* 
mesdc,  a  familiar  friend,  a  relation  by  blood  or  marriage^ 
oae  who  could  be  influenced  to  be  a  partial  witness ;  all 
(«>  Conr.  IuiCad.  SSO,  881,  kc^ 
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these  were  prohibited  from  becoaiing  witnesses  for  aiiy^ 
person  towards  whom  they  stood  so  circamstanced^  but 
not  from  giving  evidence  against  him :  nor  were  they 
prohibited  from  giving  evidence  in  a  cause  for  proving 
consanguinity,  or  any  matrimonial  matter.  On  the  other 
handy  a  person  who  had'coiifessed  himself  guilty  of  a  crime, 
could  not  be  witness  against  an  accomplice,  except  in  cer- 
tain heinous  and  more  secret  offences ;  as  Issse  majesty, 
heresy,  or  simony :  an  enemy  could  not  be  permitted  to  be 
a  witness  against  an  enemy ;  a  freedman  against  his  patron ; 
a  son  against  a  father,  or  a  father  agaipp^t  a  son,  unless  iu 
a  matrimonial  cause;  nor  a  heretic  or  Jew  against  a 
christian ;  nor  a  layman  against  a  clerk  in  criminal  causes* 
A  woman  could  not  be  witness  to  a  testament ;  nor  in  a 
criminal  crause,  if  instituted  criminally,  though  she  might  if 
it  was  prosecuted  civilly.  No  one  could  be  witness  in  his 
own  cause/nor  could  the  advocate  or  proctor  (a). 

The  number  of  witnesses  ought  at  least  to  be  two, 
whether  in  a  civil  or  criminal  suit ;  nor,  say  the  canonists, 
would  less  be  received  even  from  a  person  of  dignity  and 
rank.  The  latter  were  great  considerations  in  the  article 
of  testimony  :  thus  to  convict  a  cardinal  bishop,  seventy- 
two  witnesses  were  required  ;  a  cardinal  presbyter,  forty- 
four  ;  •  cardinal  deacon,  twenty-four ;  a  subdeacon^ 
acolyth,  exorcist^  reader,  ostiarius,  seven ;  and  yet,  if  the 
witnesses,  were  of  known  good  life  and  conversation, 
two  or  three,  it  was  thought,  might  suffice  even  in  these 
cases  of  such  prodigious  caution.  Yet  in  the  purgation  of 
a  bishop  tbey  invariably  required  twelve ;  of  a  presbyter, 
seven;  of  a  deacon,  three:  three  witnesses  also  were 
required  to  prove  a  wilL  / 

Although  it  was  a  general  rule,  that  one  witness,  what* 

ever  was  his  dignity,  could  prove  nothing ;  there  were 

exceptions  of  cases  wher§  he  was  allowed,  if  no  prejudice 

could  happen  to  any  one :  as  when  it  was  doubted,  whether 

(o)  Gorr.  lut  Can.  324,  89S,  226. 
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.  a  person  was  baptiseii,  whether  a  church  was  consecrated, 
and^he  like ;  when  the  will  of  a  dumb  or  expiring  person 
was  to  be  proved  ;  when  a  marriage  was  to  be  destroyed 
by  pretext  of  consanguinity;  and,  as  was  before  men- 
tioned, in  cases  of  leese  majesty  (a). 

It  was  held,  that  a  witness  should  not  offer  himself  vo- 
luntarily,  but  should  be  called,  and,  as  it  were,  brought  in 
against  his  will;  and  a  person  who  came  voluntarily,  was 
considered  as  a  suborned  and  suspected  person.  He  was  to 
be  produced  and  received  after  the  contestation  of  suit, 
and  not  before,  unless  there  was  an  apprehension  of  his 
death  or  absence ;  or  unless  it  was  in  a  cause  of  matrimony 
or  election,  or  in  a  prosecution  by  inquisition  or  denun- 
ciation. The  production  should  be  before  the  judge  who 
took  cognisance  of  the  cause,  unless  the  witnesses  were 
infirm,  old,  debilitated,  or  very  poor,  so  as  not  to  be 
able  to  come  to-the  place  where  the  judge  was,  for  thea 
Ihey  might  be  examined  by  proper  persons  who  were  to 
be  appointed  for  that  purpose  {b). 

Before  the  judge  proceeded  to  the  examination,  he' 
was  to  admonish  the  witnesses  of  theheinousness  of  perjury, 
and  then  require  from  them  an  oath.  An  oath  was  taken 
differently  by  different  descriptions  of  persons  :  thus,  by 
the  canon  law,  all  seculars  swore,  faetis  sacrosandtis  $cr^ 
turis;  all  regulars  swore,  praposiiis  evatigelits,  et  manuad 
pectus  adviofi.  After  the  oath  was  taken,  the  judge  was 
to  examine  the  witness  apart,  without  the  presence  of 
the  parties,  or  any  one,  except  the  notary  who  was  to 
take  down  the  examination.  The  questions  were  to  be 
formed  upon  the  articles  exfaM^ited  by  the  adverse  party, 
and  upon  interrogatories  or  enquiries  concerning  the  per- 
sons of  the  witnesses  themselves  :  they  were  to  be  asked 
as  to  ti)c  occasion  of  their  knowledge,  the  time,  place, 
and  the  like  ;  to  all  which  they  were  bound  to  answer  (c)» 

{o)  Corv.  Jus  Can.  227.  {b)  Ibid.  226.  (c)  Ibid.  229, 


CHAT.xxir.  EDWARD  IV.  27 

A  witness  was  wot  to  depose  upon  his  belief  or  hearsay, 
voless  it  was  supported  by  something  that  corroborated,  or 
where  it  was  in  case  of  some  antient  right,  and  he  spoke 
tfrom  the  reports  of  old  people. 

After  the  deposition  was  roade,  the  judge  was  to 
read  the  whole,  whether  upon  the  articles  or  interrogato- 
ries, to  the  witness,  that  he  migbt^correct  what  he  had  said, 
and  then  he  was  to  dismiss  him  with  strict  injunctions  of 
(iiencc.  The  judge  was  likewise  to  endeavour  to  prevail 
-with  the  parties  to  renounce  any  further  production  of 
witnesses ;  otherwise  they  might,  within  the  time  allowed 
by  the  judge  for  production,  go  on  to  a  third  production 
of  witnesses  upon  the  same  articles  {a) :  but  they  could  not 
make  a  fourth,  unless  the  party  took  an  oath  of  calumny, 
swearing  that  he  did  not  do  it  for  vexation,  and  that  he 
-had  not  had  a -copy  of  the  depositions  ;  for  when  the  depo- 
sitions had  been  once  published  or  known,  there  could  be 
'no  further  examination  on  -those  articles,  though  there 
{night  on  new  ones. 

When  the  depositions  were  published,  a  copy  was  to 
be  given  by  the  judge  to  the  parties  litigant,  to  make  their 
exceptions  if  they  chose;  which,  however,  was  not  to  be 
done,  unless  they 'had  protested,  and  made  mention  of  such 
an  intention,  either  before  or  at  the  time  of  the  publican 
tidn.  Such  an  exception  was  to  be  proved  by  witnesses, 
who  were  called  testes  veprohatorii^  or  by  instruments 
which  might  be  reprobated,  as  they  called  it,  by  others ; 
and  beyond  this  there  M'as  no  further  vying  and  revying  (A). 
When  the  exception  was  proved,  the  judge  was  then  to 
give  sentence  according  to  the  credibility  of  the  evidence 
on  both  sides.  If  they  seemed  to  be  on  a  balance,  judgment 
was  to  be  given  for  the  reus,  unless  the  side  of  the  actor 
was  such  as  the  law  treated  with  peculiar  favour ;  as 
#  case  of  dower,  of  a  testament,  a  pupil,  widow,  orphan, 

(a)  Corv.  Jos  Can.  830.  {b)  Jbid.  23 } . 


>«  HENRY  VI.  «HAP.  xat. 

the  ichurcby  ihtJUcUs,  legitiination,  and  some  others (i^ 
If  a  witness  would  not.  readily  attend,  be  might  be  comr 
pelled  by  the  judg^,  unless  be  was  privileged  by  some 
lawful  excuse  :  thus  a  person  was  not  to  be  compelled  to 
give  testimony  against  a  fatber«in-law  or  son-in-law,  a 
step-father  or  step-son^  a  cousin«germain  or  cousin*gev^ 
main^$  son,  nor  against  any  person  standing  in  the  first 
degree  of  blood ;  not  a  freedman  against  his  master ;  not 
a  man  aged  and  Jinfirm ;  a  soldier,. one  absent  upon  any 
service,  a  bishop,  a  clerk,  or  other  ecclesiastical  person. 
Yet  if  the  truth  could  not  fate  made  'out  in  any  other  way, 
the  above  pjsrsons  might  be  compelled  to  give  testimony : 
but  no  witness  was  obliged  to  attend,  unless  his  ezpenccA 
were  tendered  him(&) 

Of  ioftra-  Thusfar  of  witnesses:  the  next  consideration  is 
ments;  |j|^  nature  oi instruments.  Instruments  were  di^ 

vided  into  public  and  private.  Of  the  formef  kind  were 
those  made  by  public  persons,  as  notaries ;  or  under  some 
public  seal,  as  the  seal  of  a  bishop,  a  chapter,  a  prince  ;  or 
published  by  authority  of  a  magistrate ;  such  as  were  sub- 
scribed by  the  person  making  it,  and  by  two  witnesses,  so 
long»'i^  the  witnesses  were  alive ;  such  as  were  taked  out  of 
public  archives*  Private  instruments  were  those  made  by 
private  persons  without  witnesses,  as  accounts,*  private 
remarks,letters,  cautions,  and  the  like  (c)»  These  of  tbeoH 
selves  were  not  proofs,  except  against  the  person  penDing 
them,  and  not  denying  them,  or  the  person  accepting 
them ;  unljess,  indeed,  they  were  confirmed  by  the  sub- 
scription of  witnesses,  or  the  contracting  parties,  or  by 
length  of  time,  or  some  judicial  recogmtion.  Respecting 
public  instruments,  there  was  this  difference:  such  as 
were  made  before  a  judge  amounted  to  full  proof,  and 
no  proof  to  tbe  contrary  would  be  admitted ;  such  as  wese 
made  by  a  notary  also,  if  attended  with  all  the  due  aolem^ 

(a)  Conr.  Jot  Can.  ft32.    Laanc.  Inst.  Jur.  Can.  lib.  3.  tit  14* 
(fr)  Onrv.  Jut  Can.  233, 333.  (c)  Ibid.  334. 


CHAP.  xx\x.  EDWARD  IV.  529^ 

luties,  amounted  to  ful)  pi'oof;  nevertheless,  a  proof 
to  the  contrary  would  in  this  case  be  admitted.  The 
dae  solemnities  were  not  the  subscription  and  subsigning 
of  the  contracting  parties,  and  of  witnesses,  but  the  name 
and  seal  of  the  notary,  with  the  year,  place,  and  so  on  (a). 
Instruments,  like  witnesses,  were  to  be  produced  after  the 
contestation  of  suit,  and  before  the  judge  in  the  cause. 
If  the  acior  was  deficient  in  his  proofs,  it  was  sometimes 
the  practice  to  allow  him  to  supply  that  deficiency  by  his 
oath. 

When  the  inientio  of  the  acior  was  proved  in  one  or 
other  of  these  v^ays,  the  reus  would  be  condemned,  unless 
he  couM  defend  himself  by  some  exception.  Ex-  ^- 
ceptions  were  divided  into  dilatory  and  pe-. 
remptory :  the  former  were  either  such  as  were  ieclinaioria 
judkiij  or  dUataria  solutianis.  Declinatory  pleas  either 
went  to  the  person  of  one  of  the  parties,  or  the  proctor,  or 
the  form  of  the  action.  Those  that  were  dilatori^  soltitionis 
were  only  to  defer  the  claim,  which  was  admitted  to  be 
due,  but  not  demandable  till  a  future  day.  Peremptory 
tecoptions  intirely  did  away  the  action ;  and  they  were 
divided  info  those  that  were  peremplori^  HiisfinitayViXiA  those 
rimpUeUcr  peremptoria:  the  former  of  these  impeded  the 
very  commencement  of  the  suit,  and  might  be  pleaded  ipso 
judiciiUmine:  the  latterdid  not  impede  the  eommencement 
of  the  suit,  but  might  be  pleaded  after  the  contestation  of 
suit  in  any  stage  before  sentence.  Dilatory  exceptions 
that  were  declhuitoria  judieii,  were  to.  be  pleaded  at  the 
commenceipent  of  the  suit;  and,  if  omitted,  could  not  be 
pleaded  after :  those  that  were  dilatoriie  solutionis,  might 
he  pleaded  after  the  libel,  before  contestation,  within  the 
term  assigned  by  the  judge ;  and  yet  a  dilatory  plea  might 
eome  after  the  contestation,  in  some  particular  cases ;  as 
where  the  matter  was  new ;   or  where,  though  it  arose 

(•)  Corv.  Jul  Can.  255. 
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before,  it  did  not  come  to  the  koowledjgc.of  the  perso* 
plei^ding  it  till  after  tbe  contestation;  if  the  judge  ^d  re« 
served  to  the  party  such  ^  ground  of  exception ;  if  it  waft 
excommunication.  The  judge  had  a  discretion  in  appoints 
ing  the  time  for  propounding  an  exception,  A  person 
might  have  many  exceptions,  and  those  contrary  ones; 

.  and  if  tbe  judge  refused  to  admit  them^  the  party  might 
appeal. 

Next  to  the  exception  came  the  replication;  and  thera 
tiie  parties  stopped,  at  least  with  respect  to  producing 
witnesses  ;•  for  to  avoid  the  protracting  of  suits,  it  was  a 
rule^  illos  Urtii  refutare  non  IkeL  A  replication  might  b« 
put  in  at  any  stage  of  the  suit*  As  the  reus  was  not  called 
upon  to  prove  his  exception  till  the  actor  bad  proved  hi» 
inteniioj  soihe  need  not  prove  his  replication  till  the  other 
had  proved  his  exception.  The  time  for  replying  was  in 
the  discretion  of  the  jydge  (<?). 

After  the  pleading  and  proofs,  the  judge  was  to  pro* 
nounce  sentenQe  secundum  allegata  et  probata.  In  order 
to  this,,  the  parties  litigant  were  to  be  cited  either  hj 
three  common  edicts,  or  one  peremptory,*  containing  tba 
space  of  three  edicts.  A  sentence,  if  passed  legally,  and 
nQ  appeal  madjs  from  it  in  ten  days^  was  considered  as 
res  judicata  {b}.     Upon  this  execution  followed.     Tbero 

'  was  some  ditferenoe  in  the  suing  of  execution  in  a  real  and 
a  personal  action.  In  the  former,  it  was  to  be  made  im- 
mediately upon  the  expiration  of  the  ten  days  allowed  for 
an  appeal ;  in  a  personal  one,  not  till  the  end  of  fous 
months.  The  only  .execution  allowed  by  this  law,-  was  by 
the  spiritual  arms  which  the  church  had  assumed  ;  by  sus* 
pension,  deposition,  excommunication,  or  degradation.  If 
such  ecclesiastical  censures  had  not  their  effect,  the  secular 
arm  was  implored;  and  if  (he  secular  judge  refused  hia 
aid^  the^cburch  pursued  him  with  excomouinication  ((}, 

(a)  Corv.  Jus  Can.  249  to  S56.     Lannc.  Inst.  Jar.  Canon,  lib.  3.  tit.  & 
{h)  Conr.  Jus  Can.  S63, 1264,  (r)'  Ibid  %^$,  ^0Q. 
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Having  'led  the  reader  through  the  whale  course  of 
proceeding  in  ordinary  cases,  it  follows  that  we  should  con- 
sider the  nature  of  an  appeal  frpm  a  sentence^  and  the  exe- 
cution thereof.  An  appeal  might  be  either  j^n^^aU, 
before  or  after  definitive  sentence,  and  was 
always  from  an  inferior  to  a  superior  judge.  .  An  appeal 
before  a  definitive  sentence  was  from  an  interlocutory  one, 
or  any  injury  felt  by  the  party;  as  if  he  was  cited-to  an 
unsftfe  place,  or  at  a  shorter  day  than  was  customary  {a). 
For  it  was  a  rule  in  the  canon  law,  that  an  appeal  might 
be  made  fromevery  gravamen  by  which  a  litigant  Felt  hinv* 
self  injured ;  so  that  an  appeal  was  considered  as  a  species 
of  defence  for  the  protection  of  innocence  in  all  cases. 
An  appeal  after  definitive  sentence  might  be  either  from 
the  sentence,  or  the  execution  of  it,  if  it  was  unlawfully 
grievous.  An  appeal,  however,  did  not  lie  for  a  person 
who  was  sentenced  for  a  real  contumacy,  or  for  a  manifest 
crime ;  or  for  one  who  had  confessed  and  was  convicted 
upon  such  confession  ;  nor  for  one  who  had  bound  himself 
by  oath  (as  was  not  uncommon)  to  bring  no  appeal  (i). 

An  appeal  was  to  be  made  gradatim^  from  an  inferior 
to  a  superior  judge :  thus  from  the  ordinary  of  the  bishop 
to  the  bishop  himself;  from  the  official-general  of  the 
bishop,  and  from  the  bishop,  to  the  archbishop.  But  an 
appeal  might  be  made  to  the  pope,  or  his  legate,  uno  saltu^ 
without  going  through  the  intermediate  gradations.  .  Yet 
an  appeal  to  the  pope  did  not  remove  the  cause  to  the  court 
of  Rome,  but  it  was  to  be  determined  by  delegation  in  the  ^ 
place  where  it  arose;  unless  in  some  particular  cases,  where 
the  pope  was  satisfied  that  a  delegation  could  not  be  made 
without  a  failure  of  justice.  From  the  pope  there  was  no 
appeal  (c).  An  appeal  lay  both  in  a  civil  and  criminal 
cause,  unless  in  some  particular  cases  where  it  was  prohi- 
bited. Thus  no  appeal  could  be  had  so  as  to  prevent  the 
opening  of  a  testament,  and  to  restrain  the  heir  from 

(«)  Corv.  Jus  CaD.  267.  {l)  Ibid.  268.         (c)  Corr.  Jus  Can.  869. 
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coming  to  his  right;  nor  from  an  execution,  unless,  as 
was  before  said,  it  was  unlawful  and  grievous  (a);  nor 
from  the  correction  of  regular  disciphne,  unless  that  was 
made  also  unlawful  and  grievous ;  nor  from  a  sentence  of 
interdict,  and  some  others. 

An  appeal  might  be  made  insiantery  vivd  vece^  by  the 
word  appdlOy  before  the  judge  left  the  bench,  or  within  ten 
days  after.  If  it  was  from  an  interlocutory  sentence,  or 
any  other  gravamen^  some  reasonable  cause  of  appeal  was 
to  be  allcdged  (i),  and  also  that  his  exception  was  not  ad- 
mitted ;  if  from  a  definitive  sentence^  neither  of  tbem  was 
necessary ;  but  the  party  appealing  might  alledge  before 
the  appellate  jurisdiction  such  gravamina  as  ho  pleased, 
founded  on  matter  not  entered  upon  before  the  judge 
.  below;  and  he  might  produce  fresh  witnesses,  fresh  instru- 
ments, and  make  proof  of  such  things  as  were  not  before 
proved:  whereas  the  appellant,  in  the  former  case,  was 
confined  to  the  cause  of  appeal  expressed,  which  was  to 
be  deternuncd  intirely  on  a  view  of  the  proceedings  in  the 
court  below. 

The  cause  was  dismissed  from  the  inferiot  to  the  appel- 
late  jurisdiction  by  liiera  diniissoriay  called  likewise  by  the 
canonists  ap&si0lL  These  were  to  be  sued  for  by  the  ap- 
pellant, at  least  within  thirty  day»  from  the  passing  of  the 
sentence  (c);  and  they  were  to  be  made  by  the  judge 
below,  and  addressed  to  the  judge  before  whom  the  appeal 
was  depending.  If  they  were  not  obtained  within  that 
time,  or  within  a  shorter,  if  so  appointed  by  the  judge, 
the  appeal  was  considered  as  deserted.  If  the  judge  re- 
fiised  the  apostolic  an  appeal  would  lie  from  such  refusal ; 
and  if  he  did  not  appeal  from  the  refusal,  such  acquie&- 
eence  would  be  construed  as  a  desertion  of  tbe«  original 
appeal,  and  the  sentence  would  stand  in  force. 

When  the  apostoli  were  granted,  the  appeal  was  to  be 
notified  to  the  adverse  party,  in  order  that  he  might  appear 

(*)  Corv  Jus  Cin.  S70.  {*)  Ibid.STl.  (f)  Ibid.  ri% 
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before  the  new  tribona],  and  was  ta  be  presented  within  a 
certain  terin^  to  the  judge  ad  quern,  otherwise  the  sentence 
would  stand  ia  force.  The  term  for  presenting  was  in 
some  cases  fixed  by  law^  and  in  some  was  prescribed  by  the 
judge,  according  to  the  circumstances  of  the  caus9  and 
the  parties;  the  judge  ooold  not  prolong  a  legal  term, 
though  be  migbtshorten  it  (a).  After  the  presentation  was 
Bade,  if  the  judge  ad  quem  deceived  the  appeal,  the  ap« 
pellant  was  to  refer  to  the  judge  a  qiLo  the  presentation^ 
t«»getber  with  compulsoriales  and  inhibitions^  if  he  require^ 
tbem.  The  compulsorials  were  letters  sent  by  the  judge 
ad  fuem  to  the  judge  a  quo,  requiring  him  to  transact  to 
him,  withia  a  certain  time,  the  proceedings  in  the  caiMC^ 
that  tbe  truth  might  be  inquired  into;  wb^cfa  if  he  neg* 
lected,  be  might  be  compelled  to  do  by  penal  poandates 
issued irbm^Uie  judge  ad  quern.  An  inhibition  was  a  letter 
issued  from  the  judge  ad  quern  to  the  judge  a  quo,  com* 
mending  him  not  to  do  any  thing  in  the  cause  while  the 
appeal  depend^ ;  and  whatever  was  done,  eitlier  by  the 
judge  or  party,  pending  the  appeal,  would  be  rescinded  as 
aott  and  void,  the  office  and  power  of  the  judge  being 
suspended,  as  far  as  concerned  that  cause  \  notwithstanding 
wbieh,  be  might  yet  interfere  in  some  particular  cases« 
Thus,  if  the  thing  in  question  was  in  danger  of  being 
wasted  by  the  appellant,  the  judge  might  c^use  it  to  be  se#i 
qoestered(A);  and  other  things  might  be  done  by  the  judge, 
if  they  did  not  prejudice  tbe  appeal,  if  the  appellant  de* 
serted  his  appeaf,  pr  was  adji^dged  tcr  hare  appealed  widi^ 
out  good  cause,  he  was  condemned  in  the  expenoes(c). 

Another  way  in  which  a  fiauae  might  be  submitted  to 
a  superior  judge,  was  by  relatum^  This  was  when  some 
diSculsy  arose,  and  tbe  judge  abi^se  to  |Pefer  it  to  the  jodg^ 
nneot  of  the  pope,  or  some  qthef  superior  authority:  tiiif 
vas  to  be  before  definitive  sentence.    The  grounds  of  tb# 

(#)  Conr.  Jus  Can.  JPf3.  {h)  Ibid.  S75.  (c)  Ibid.  276, 277. 
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difficulty  were  to  be  k%t  down  in  articles,  and  copies  given 
to  the  parties^  that  any  omission  might  be  supplfed  by  them, 
and  submitted  to  the  pope,  or  other  person  to  whom  the 
relation  was  made  (a).  A  supplication  was  a  substitute  for 
an  appeal  in  cases  where  the  cause  was  determined  before 
0  judge  from  whom  there  lay  no  appeal,  and  the  party 
had  no  resource  but  to  address  him  by  prayer  and  sup- 
j»lication  (&).  A  recusatio  might  be  considered  in  the 
]^ht  of  an  appeal :  this  was,  when  one  of  the  parties  de« 
clioed  the  jurisdiction  of  the  court,  on  suggesting  some 
cause  of  suspicion<Against  the  judge.  This  should  be  oiade 
before  the  litis  contestkiio^  unless  it  arose  afterwards,  and 
^n  it  might  be  made  at  any  time,  on^  the  party  swearing 
that  it  had  not  come  to  his  knowledge  before.  Any  par* 
ttality  in  the  judge  was  a  good  cause  of  recusation  :  this, 
)iow;eyer,  was  to  be  made  out  within  a  tierm  appointed  by 
the  judge ;  and  if  it  was  not  done  within  a  year,  the 
judge  might  proceed  in  the  suit.(^). 
.  Thus  far  of  ordinary  proceedings,  as  directed  by  the 
canon  law.  The  extraordinary,  or  summary  jurisdiction, 
according  to  the  same  law,  was,  as  they  expressed  it,  Twn 
infiguri  judiciif  sed  ex  officio,  judids^  by  inquisition,  or 
denunciation,  or  some  other  course  de  piano,  andr  iipon 
general  grounds  of  equity.  In  such  case  there  was  no 
ixsnder  of  a  solemn  lite),  nor  was  any  contestation  of  suit 
^necessary;  tlie  judge  might  proceed  in  times  of  vacation 
and  holiday;  he  might  refuse  to  admit  any -delay,  excep- 
tion, dilatory  and  vain  appeal;  he  might  restrain  the 
superfluous  number  of  witnesses;  give  any  term  he  chose 
far  the  several  stages  of  tfae.proceedij>g  ;  and  might. -pro- 
nounce sentence  even  before,  a  conclusion  wa»duly  made. 
Such  was^the  proceeding  that' was  followed  in  ei^oses  of 
iolection,  postuktioni  iprovision,  dignities)  offices^  p^^ 
bends,  tytbes,  matrimony,  usury,  and  others  (d).  '■ 

(a)  Corv,  Jas  Can.  279.       (A)  Ibidl  280.        (c)  Ibid.  277, 278,  87». 
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Criminal  proceedings  differed  widely  from,  ofpfoceed- 
the  proceeding  in  civil-suits.  Theprosecation  ing9  in  cri- 
of  o£knders  in  the  canon  law  miglit  be  in  three  """*  *"'^' 
ways:  by  accusation^  by  inquisition,  or  by  lienunciaiiofu 
We  shall  first  consider  the  nature  of  an  accusation. 

An  accusation  might  be  brought  byall  persons  .  ^  , 
that  were  not  under  the  following  disabilities; 
an  enemy  could  not  accuse  an  enemy,  nor  could  a  pei*8on 
guilty  of  any  crime.  It  was  laid  down  by  the  canon  law^ 
that  a  lajrman  could  not  prosecute  a  clerk  by  accusation, 
unless  for  an  injury  done  to  himself,  or  any  one  belonging 
to  him;  nor  a  clerk  a  layman,  without  an  express  protesta* 
tion  that  it  was  not  for  thirst  of  blood,  or  punishment. 
Persons  ^f  low  condition  could  not' accuse  clerk^  unless 
they  had  before  been  in  intimacy  with  them  (a)  •  Women 
and  infants  were  equally  debarred,  unless  they  prosecuted 
for  any  injury  dAne  to  themselves  {b).  In  general  such 
persons  were  .excluded  froiti  bringing  an  accusation  as  were 
excluded  by  the  civil  law.  However,  these  disqualification*' 
were  dispensed  with  in  the  more  atrocious  crimes ;  for  m 
Icese  majesty,  in  heresy,  and  simony,  all  the  foreg;oing 
persons  would  be  admitted  to  aocuse  (c).  The  civil  law  was 
likewise  followed  in  prescribing  the  persdas^  who  were. not 
to  be  liable  to  an  accusation ;  in  addition  to  "whiofa  t^  car 
nonists  held,  that  a  prince  might  be  accused  of  heresy^  per*? 
jury,  and  sacrilege;  with  which  crimes  tb&  canon  hvfk 
did  not  scrupk^  to  d(i<:lyire .  (be  pQ|>e  himself  might  b^ 
charged.        .     » 

'  An  accusation  ought  regularly  to.  be  brought  in  the 
l^ace  where  the  crime  was  committed^  unless  ifchecpope 
should  permit  it  to  be  brought  elsewhere,. or* t^ie  crboR^ 
could  be  examitiedr  better  in  another  place:,  oi*  it  was;  an 
accusation  against  a  bishop,  or  the  rj$^s  was  apprehended 
in  some  other  place.    No  one  was  admitted  co  bring  an 

{§)  Corr.  Jus  Can.  3A6.       {b)  LauiicjQsL  Jvir.  Ub.  4-  tjt.  1, 
<^)  C9IV.  J.ui  Can.  3^!^ 
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accusation,  till  be  had  made  ivhat  tbey called  an  inscr^fiian, 
or  engagement,  to  undergo  the  Ux  tdianisy  by  suffering  the 
punishment  annexed  to  the  ofience,  if  he  failed  in  making 
out  his  charge.  A  person  who  made  a  denunciation  by 
reason  of  a  public  office  which  he  filled,  was  not  bound  to 
make  this  inscription;  nor  was  one  who  accused  .for  any 
inferior  crime,  or  for  apostacy(a}. 

When  the  accusation  was  instituted,  the  cause  proceeded 
by  contestation  of  suit,  exceptions,  and  so  sOn,  as  in  civil 
suits ;  unless'*  in  inferior  offences,  and  those  of  l»se 
majesty  and  heresy,  which  were  judged  of  de  piano,  and 
notorious  crimes,  where  no  other  ^rpof  was  wanted,  and 
there  was  no  need  of  any  judicial  formality  to  be  observed. 
Notorious  oBiences  were  such  as  were  committeld  before 
the  people,  or  any  great  assembly  of  persons  (b).  The  ac» 
ousor  and  accused  ought  to  be  present  at  hearhig  the 
accusation,  unless  in  some  particular  cases ;  as  where  the 
offence  was  only  de  irgurHj  and  either  of  the  parties  was 
of  some  illustrious  rank,  and  the  proceeding,  though  in 
form  a  criminal  one, was  for  a  civil  redress. 
iBouintion.  '^^  mode  of  prosecution  by  injumtion  was 
when  a  judge,  without  any  accusor  standing 
forward,  inquired  ex  officio,  whether  any  and  what 'person 
had  committed  an  ofience :  it  was  accordingly  either  general 
or  special.  The  forrher  was  an  inquiry  made  by  a  bishop, 
#r  other  superintending  magistrate,  whether  any  offenders 
were  within  his  diocese  or  district :  the  latter  was  an  inquiry 
by  them,  whether  a  certain  crime  was  committed  by  a 
certain  person  (c).  Inquisition  might  be  made  by  tbe  pope 
through  his  legates  or  delegates;  ,by  bishops  in  thdc 
dioceses;  metropolitans  in  ^eir  provinces}  in  abort, by 
all  persons  faavii^  criminal  jurisdiction. 

%  (4i)Corv.'JoflOiii.348. 

'  (^)  Lyndvode  gi«6f  us  tub  ? cfses  from  »  c»noDiit»  ia  wlucli  tfa«  qwU^fH 
of  nototiety  are  tl^us  ezpraied : 

Qmtt  vtl  fMM  negat,  po^ulo  vil  tesU  prohmtufp 
Fd  t$  tu^ktunt  ocuHr,  notoria  dtm.  Lynd*  S88«  n« 

(c)  Corr.  Jot  Can.  350. 
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Inquisition  was  to  be  made  only  of  the  more  enormous 
criroesy  as  simony,  adultery,  fornication,  perjury,  incest; 
nor  was  it  to  be  made  of  crimes  that  were  concealed 
and  not  known,  but  only  of  such  concerning  which 
there  bad  been  an  ipifamia,  diffamatio,  or  evil  report^ 
foimded  upon  public  persuasion  of  the  offence  having  been 
committed,  and  not  upon  the  malevolent  suggestions  of 
those  who  took  malignant  pains'to  spread  the  rumour.  In 
the  case  of  a  prelate,  besides  the  diffamatio  or  mfamia, 
there  ought  to  be  some  scandal  or  danger,  otherwise  no  ^ 
inqaifiition  was  to  be  diade.  If  a  reiis  was  silent,  (which 
sileoce  was  construed  intb  a  confession)  he  might  be  con* 
dieted  without  any  preceding  infaMia,  or  at  least  any  in* 
quiry  into  such  existing  infamioL  (a).  All  this  relates  to 
an  inquisition  against  a  particular  person ;  for  a  judge 
might  make  a  general  inquiry  without  any  infamia  pre* 
ceding,  add.  thence  might  come  to  a  special  inquisition 
againsi^  particular  p^soii.  In  a  specisd  inquisition,' the 
articles  of  inquiry  were  to  be  exhibited  to  the  reus^  and 
also  the  names  and  declarations  of  the  witnesses.  Inqui- 
sitions were  to  be  niade  by  means  of  prbper  persons, 
and  of  good  credit,^  and  not  through  the  enemies  of  the 
party,  and  persons  guilty-  of  pcQury.^  To  what  the 
inquisition  was  to  be  directed,  depended  on  the  pleasure 
of  tlpe  judge..  If  the  party  was  convicted  of  the  crime 
by  inquisition,  be  did  not  undergo  the  ordinary  punish- 
ment^ but  such  a  one  as  the  judge  thought  proper:  if 
th^  crime  was  not  proved,  then  he  was  to  submit  to 
the  canonical  purgation,  of  which  more  will  be  said 
hereafter.. 

The  third  mode  of  prosectition,  called  ^*^*^i>ennnciatioD 
cUUwnj  was  when  information  was  given  of  a 
concealed  crime  to  the  judge,  without  any  of  the  formality 
of  an  accusation.    The  canonists  divided  denunciation 

(«)  Cort.ltt9C«ii.33l. 
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into  evangelical,  canonical^  undjtidktal{a).  The  first  ^as 
ti'ilh  no  other  view  than  that  of  amendment  of  the  offender  ;^ 
ds  when  a  wife  gave  information  to  a  priest  of  the  adultery 
of  Tier  husband.  The  second  was  to  prevent  any  thing 
unlawful  from  taking  place ;  as  giving  information  that 
certain  persons  who  were  going  to.  contract  matrimonyi 
t^ere  within  the  prohibited  degrees.  Judicial  denuticiation 
ivas  either  public  or  private :  the  former  was  done  by  a 
public  officer,  and  always  was  preceded  by  an  inquisition 
made  by  the  bishop  or  other  judge ;  the  latter  was  by  a 
private  person  who  was  concerned  in  interest  to  make  it* 
By  the'  canon  law,  all  persons  who  had  some,  interest  in 
the  subject  might  moke  denunciation^  and  indeed  other 
persons  who  were  actuated  bya  zeaiforthe  public  good  {i); 
not  those  who  were  infamous^  conspirators,  or  enemies. 
A  denunciatron'  used  to  be  tnade  without  inscription ;  but 
thoug^i  the  informer  was  rtot  bound  in  that  manner  to  prove 
the  crime,  yet  he  was  always  required  to  take  an  oath  of 
calumny,  and  name  the  witnesses  who  were  acquainted 
with  the  bffefnce. 

It  was  required  (c),  befiwe  a  denunciation  against  a  clerk^ 
that  there  should  be  a  charitable  admonition  ;  but  not  in 
the  case  of  laymen:  Thegrcatobjectof  denuncia.tion  was, 
that  an  offence  being  thus  known  to  the  judge,  he  should 
baVe  the  pcg^er  of  making  further  inquiry  concerning  the 
truth  of  it  (5), 

'  If  a  reitSy  who  wai^  suspected  of  a  crime,,  could  not  be 
fconvicted  on  proof,  he  was  not  therefore  to  be  absolved, 
but  was  required  to  make  out  his  innocence  by  canonical 
Purgation.  Purgation.  This  was  so  called,  because  imposed 
by  the  canons,  and  to  distinguish  it  from  the 
vulgar  purgation,  which  consisted  in  the  ordeal,  and  bad 
been  reprobated,  Iqng  since,  by  the  clerical  law.  Canonical 

*      {a)  Conr.  5us  Clin.  35S. 
(6)  By  a  provincml  constitution  in  Lyndwode,  certain  persons  veie  •?• 
pointed  ia  every  diocese  to  be  denniiciaton.  , 

(0  Corv.  Jos  Can.  353.        (d)  Ibid.  354, 
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purgatien  wss,  when  a  person  mad^  out  his  innocence  by 
his  own  oath,  swearing  that  be  was  not  guilty,  and  the 
oatfas  of  cooipurgators,  swearing  that  they  believed  him  to 
speak  truth.  This  was  to  be  directed  by  the  judge  who 
bead  the  cause  in  which  he  was  defamed ,  and  by  no  othen 

The  judge  directed  purgation,  either  at  the  instance  of  the 
party  who  was  to  be  purged ,  or  to  satisfy  hiniself  respect- 
ing the  suspicions  under  which  the  reus  laboured.  The 
judge  might,  if  he  pleased » though  he  was  not  bound  tO| 
enjoin  purgation,  even  where  the  infamia  did.  not  arise 
from  very  probable  bonjectures. 

Purgation  was  not  to  be  enjoined  but  where  the  reus  , 
was  a  credible  person,  who,  though  under  suspicioqs,  would 
not  be  thought  very  ready  to  perjure  himself;  and  it  was 
only  to  be  where  the  party  was  not  convicted,  either  by 
legal  proof,  or  his  own  confession ;  where  the  crime  was 
not  notorious,  but  yet  he  was  diffamed  among  good  men 
upon  probable  sqspicions.  The  judge  was  to  cbuse  the 
compurgators  from  persons  of  honest  character,  neigh- 
bours of  the  reuSy  and  well  acquainted  with  hi^  life  and 
conversation.  They  were  to  be  sometimes  twelve,  some- 
.times  seven,  sometimes  more  and  sometimes  less,  accord- 

'  Jng  to  his  discretion,  considering  the  circumstances,  the 
nature  of  the  offence,  and  the  quality  of  the  reus  and  com- 
purgators. The  purgation  was  to  be  made  where  the  dif- 
famation  was :  thus  if  he  was  diffamed  by  the  people,  it 
was  to  be  before  the  people ;  if  among  clerks,  before 
xlerks ;  and  the  like.  If  he  succeeded  in  his  purgation,  he 
was  liberated  from  the  charge ;  if  he  failed,  he  was 
punished  the  same  as  if  he  was  convicted,  or  had  con- 
fessed (a). 

It  appears  unnecessary  in  this  place  to  bring  back  to  the 

.  reader's  recollection  the  conduct  of  criminal  prosecutions 
in  our  own  law,  as  mentioned  in  the  earlier  parts  of  this 

(«)  Conr.  Jas  Can.  578,  $79>  S80. 
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Histdty.  The  similarity  betweeti  those  arid  these  Wd 
have  just  b^en  reJsLting)  is  too  strong  to  need  being  pointed 
ont.  We  now  see,  that  not  only  purgation  is  a  piece  of 
law  iiTthrely  cafioiiicali  but  that  the  proceeding  ptrfamam 
patrw,  from  whence  was  derived  the  presentment  of 
juirors,  may  be  found  elsewhere  than  in  our  municipal 
customs;  and  thatj  according  to  the  accounts  of  our  earliest 
writers,  it  was  first  practised  amon^  us  upon  ideas  and  ^ 
principles  purelycanonical  (a). 

The  punishments  which  the  ecdesiastical  court  could 
inflict,  were  all  of  a  spiritual  kind ;  they  consisted  either 
in  penance,  exconimunication,  interdict,  suspension,  re* 
Inovaly  or  degradation.  Some  of  these  censures  require  4 
little  further  consideration. 

EtotaiiiiaiHc*-  •  ExcommunicatiOn  was  divided  into  What  they 
tion.  tailed  the  greater  and  the  kss.    The  latter  only 

removed  thepemon  from  a  participation  of  the  sicraments, 
aad  is  what  was  more  <:U)minonly  meant  by  excpmmunica* 
tion :  tb€^  other  was  called  anathefna^  and  not  only  re« 
moved  the  party  fVom  the  sacraments,  but  from  the  church, 
and  all  communion  with  the  faithful.  Excommunicatioft 
aometimes  followed  ipso  facto  ^  upon  the  commissidn  of  an 
offence  i  this  was  called  canonkai,  to  distinguish  it  from 
that  whidh  did  not  depend  upon  any  established  canon, 
but  Upon  tht  passing  of  Sentence  by  a  judge  (i). 

TiiG  following  offenders  were  ipso  facta  punished  with 
the  greater  excommuniciitibn  ;  all  diviners  kuJ[  sortilegi ; 
heretics^  their  receivers  and  comforters;  simoniacs;  viola^ 
tors  and  plunderers  of  Churches;  those  who  spoiled  clerks 
going  to  Rome ;  the  plunderers  of  the  property  of  a  bishop 

(d)  U  msy  be  here  ^etnttrkei)^  tliat  ropposifig  this  prdceedtng  to  have  been 
formed  with  .»n  ey^o  tbe  canoti  law,  our  conjoctore  about  tbe  offendei't 
iDQOcence  beia^  determined  by  the  sa^e  persona  who  sofrfested  tbe  i^fami^ 
or  at  most  by  purgation,  without  rr»orting  to  another  jury,  is  justified  by 
tba  accouat  giren  above  of  inquintiotu. 

(b)  CoiT»  Jiui  tlan.  S$^ 
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ifhich  ought  to  go  to  his  successor;  those  who  gave  aid, 
favour,  or  counsel  to  excommunicated  persons;  those 
Ukrbo  laid  violent  hands  on  clerks  or  religious  persons,  or 
commanded  anj  so  to  do  (a).  The  following  offenders 
.  were  ^so  facto  punished  with  the  less  excomntunication: 
all  persons  committing  any  mortal  sin,  as  sacrilegious  per^ 
sons;  those  who  received  a  church  from  lay  hands;  notori- 
al otB  offenders^  those  who  talked^with,  saluted,  or  sat  at 
the  same  table  with,  or  gave  any  thing  in  charity  to  per« 
sons  eaccommUQicated  by  the  greater  excommunication^ 
unless  they  were  familiars  or  domestics  {b). 

The  greater  excommunication  could  be  inflicted  only 
by  one  having  criminal  jurisdiction ;  the  less  might  be  inii^ 
posed  by  any  clerk  having  the  cure  of  sodls.  Excommuni- 
cation was  a  censure  that  could  pass  only  against  the  living, 
except  in  the  case  of  heresy,  which  might  be  prosecuted 
after  the  dtiath  of  the  party.  It  could  not  from  the  nature 
of  it  be  passed  against  pagans,  whb  constituted  no  part  of 
the  cbnrch  {c). 

A  senterrce  of  excommunication  was  to  be  preceded  by^ 
three  monitions  at  the  due  intervals,  or  one  peremptory, 
containing  the  legal  space  of  time,  with  a  proper  regard 
to  the  qoality  of  the  person,  atid  the  nature  of  the  busi- 
ness. The  judicial  course  also  ought  to  be  observed,  though 
the  excommuniciition  would  hold  without  it,  but  not  with- 
out the  monition ;  and  the  judge  who  passed  sentence  of 
excommunicacion  withbut  it,  would  I>e  prohibited  for  a 
month  ab  ingrtssu  ecclesue;  and  if  proper,  be  subject  to 
other  penalties  {d).  A  sentence  of  excommunication  might 
pass  absolutely  or  conditionally;  as,  '^Unless  you  satisfy 
*f  Sempronius  within  twenty  days,  I  excommunicate  you.** 
The  sentence  was  to  be  put  into  writing,  containing  the 
cause  thereof,  and  the  nam^  of  the  party  (e).    An  excom* 


(«)  Cor?.  Jus  Can.  360.  (i)  Ibid.  361.         .  (c)  Ibid.  365. 

(d)  Ibid.  364.  (c)  Ibid. 
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mtinication  might  be  taken  ofF  in  several  ways.  It  might 
be  revoked  by  the  judge  who  passed  the  sentence.  Upon 
appeal,  tlie  judge  ad  quern  might  absolve  the  party,  or 
send  him  to  the  judge  a  quo  to  absolve  him.  Absolution 
belonged  to  the  same  person  who  passed  the  sentence, 
unless  in  some  particular  cases  that  were  referred  to  the 
po|pe  or  a  bishop  (a).  Absolution  in  some  cases  used  not 
to  be  given,  till  seciiritj^  was  entered  into  by  the  party  for 
making  satisfaction  (i). 

interdict.  ^^  interdict  was  an  ecclesiastical  censure,  by 

"  which  a  certain  place  or  certain  persons,  were 
interdicted  from  the  participation  of  divine  rites,  sepulture, 
and  the  sacraments,  till  the  con^mands  of  the  church  were 
obeyed.  This,  like  excommunication,  was  either  ipso  facto 
by  the  precise  direction  of  the  law,  or  by  sentence  of  the 
judge.  Of  the  former  kind  was  such  as  was  denounced 
against  a  community  or  city  which  did  not  expel  usurers, 
or  which  permitted  repi^isals  against  ecclesiastical  persons, 
or  did  not  make  them  good  within  a  month;  a  lord  who 
would  not  admit  a  legate  or  apostolic  messenger  within  his 
territory ;  a  church  polluted  (c)  with  human  blood,  or  con- 
secrated simoniacally. 

A  sentence  of  interdict  might  be  passed  by  alJ  who 
could  pass  sentence  of  excommunication;  an  ordinary, 
delegate,  bishop,  provincial  synod.  An  interdict,  if  for 
contumacy,  should  be  preceded  by  monition;  but  this 
was  not  necessary,  if  for  an  oflFence  {d),  ^  An  interdict,  if 
issued  against  a  people  by  the  term  populus^  was  construe^ 
X\du^  include  the  clergy.  During  an  interdict,  in  early 
times,  noue  of  the  ecctesiasitical  offices  could  be  celebrated, 
nor  any  of  the  sacraments,  except  the  baptism  of  infanta, 
and  the  penitence  of  dying  persons  (e).  This  was  in  sub- 
sequent times  relaxed  i  and  baptism  and  confirmation  werp 
allowed  to  all;  penitence  and  the  eucharist  to  the  dying; 

(a)  Corv,  ^U5.  Can.  367,  368.         (b)  Ibid.  369.         (c)  Ibid.  371. 
(rf)  Ibid.  373.  (<!)  Ibid.  373. 
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but  not  extreme  unction  to  the  laky,  though  it  was  to  the 
clergy:  at  length  they  allowed  mass  and  other  divine  cere- 
Bionies  to  be  performed  once  a^week,  in  some  few  churches 
and  mbnaateries^  with,  a  low  voice,  and  the  doors  shut, 
without  ringing  of  bells;  and  afi^t)9ards  they  allowed  it 
in  all  churches,  every  day,  though  with  the  observance  of 
the  other  restrictions;  which,  however,  need  not  be  ad- 
hered to  on  certain  great  festivals  of  the  year.  Personi 
who  did  not  obey  such  interdict  wduld  be  deposed,. and 
rendered  ibcapable  of  taking  a  benefice  (a).  An  interdict 
might  be  confined  to  certain  persons,  or  to  a  certain  place; 
it  might  be  removed  by  absolution,  as  excommunication 
was* 

Suspension  was  an  ecclesiastical  censure,  by  g^gpengioB, 
which  aspiritual  person  was  interdicted  from  the 
exercise  of  his  office,  or  order,  or  both ;  intirely,  or  in  part, 
for  a  time^  or  in  perpetuum.  This,  like  the  two  former, 
was  either  ipsofacio,  and  canonical,  or  imposed  by  the  sen* 
tence  of  a  judge  (6).  Renwtion,  or  deposition  (which  is  the  last 
ecclesiastical  censure  we  have  to  mention),  like  the  former, 
only  related  to  ecclesiastical  persons,  who  might  thus  be 
deposed,  either  from  thejr  dignity,  order,  or  degree:  depo- 
'^ition  was  only  by  sentence,  and  the  sentence  of  a  bishop  (c). 
Degradation,  sometimes  ca\led  solemn  deposition^  was  the 
solemn  detraction  of  the  higher  orders.  The  solemnity  was 
this:  If  an  abbot  was  to  be  degraded,  it  was  to  be  in  the  pre* 
sence  of  abbots ;  if  a  presbyter,  of  six  bishops ;  and  also  in 
the  presence  of  the  secular  judge,  to  whom  he  was  to  be 
delivered  when  degraded.  In  the  presence  of  these  parties, 
the  bishop  was  to  shave  the  head  of  the  reus;  then  he  was 
to  scrape  with  glass  or  iron  those  parts  of  the  head  and 
hands  which  were  anointed  at  the  time  of  his  ordination ; 
after  this,  he  was  to  take  off,  in  an  order  intirely  reversed 
from  that  in  which  it  was  f)ut  on,  his  clerical  habit. 

{a)  Corr,  Jas  Can.  374.  (*)  Ibid.  375.  (c)  Jbid,  376. 
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When  this  was  perfbrmed,  the'  party  became,  to  all  pur- 
poses, a  layman ;  and  being  thus  deprived  of  all  his  cleri- 
cal privilege,  was  delivered  over  to  the  secqlar  court,  to 
be  punished  by  the  secular  laws.  This  puoisbfnept  of  de» 
gradation  waa  iiiOicMdf  only  in  tbree  cas«s;  in  case  of  a 
hereticj  of  a  falsifier  oF  the  pope's  letters,  and  of  one 
who  had  practised  against,  or  any  ways  calumniated,  bta 
bisho;p  (tf),  - 

{a)  Conr.  Jus  Cto.  977,  378. 
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Of  Ecclesiastical  JurisdictWi-^Of  Mahimmy-^EspousaU 
^^Nuptia — Of  Cognation— ConsanguinitT/ — Afflnity — 
Of  Divorce^Jactitatum  of  Marriage— Of  Wills  and 

.  Testaments^Executors—Df  the  Fornts  of  Wills,  Stc.--^ 
Of  probate— Of  Intestacy— Of  Pious  Uses— The  Ratten^ 
aitln  Paars^^Tiikes — Sylva  Cad^a^ Composition  for 
Tithes— foliation— Suits  dfi  L^sione  Fidei—Defamor 
iion — ProhibiiionS'^Frovincial  Constityitions — King  and 
Government — The^  Statutes- — Fortescue — Jjittleton — • 
lA/ndwode—PrintiagqfLaw^Books—Miscellaneofifs  Facts. 

Such  wa»  tbe  juHdical  system  which  die  Koman* 
canonists  had  been  labouring  so  many  years^  with  such 
perseverance  and  energy^  to  establish  in  our  ecclesiastical 
courts:  and  notwithstanding  they  were,  as  we  baye  seen, 
in  some  instances,  disappointed  of  their  object,  they  ^uc-  • 
ceeded  in  gaining  prescription  for  more  than  seven  part| 
in  ten  of  the  pontifical  law,  which,  jjnder'  controul  of  the 
temporal  judges,  became  the-prevailiug  rule  of  deicision  in 
the  ecclesiastical  courts^  It  is  now  our  business  to'enquire 
more  particularly  what  was  the  extent  of  this  jurisdiction^ 
what  objects  it  embraced,  and  in  what  manner  it  treated 
tbem.  This  has  been  slightly  touched  in  the  reign  ot 
Henry  III.  (a) ;  but  .so  much  time  had  elapsed,  and  sucl^ 

(c)  Vid.  ant.  vol.  I.  454, 4»i,  &c.  $  and  toI  11.  7P. 
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coutroversy  had  since  happened  upon  questions  of  judi- 
cature between  the  clerical  and  temporal  courts,  that  the 
subject  is  still  open  to  further  illustration;  and  it  will  be 
curious  to  see  how  the  law  of  antient  limes  is  either  cor-, 
roborated,  new  modelled,  or  altered  by  later  opinions. 
Of  ecclesiasti-  Of  the  objects  which  the  canonists  claimed  as 
cai  jurisdiction,  belonging  to  their  jurisdiction,  our  temporal 
courts  had  long  appropriated  to  themselves  to  decide  ex- 
clusively  ppon  rights  of  patronage,  and  upon  all  crimes 
affecting  life  and  limb.  Freehold ^viiid  chattels  were  two 
other  descriptions  that  marked  many  articles  of  judicature 
as  subject  solely  to  the  decision  of  the  commonf-law  courts. 
On  the  other  hand,  the  judged  seem  to  have  given  them* 
selves  no  concern  as  to  the  mode  in  which  the  ecclesiastical 
court  proceeded  with  causes  that  were  left  to  their  deter- 
mination.' The  spiritual  tribunal  was  permitted,  undisturbed, 
to  enjoy  the  privilege  assumed  by  all  courts,  of  forming  its 
own  coufse  of  proceeding;  and  it  accordingly  adopted, 
without  any  material  variation,  the  practice  of  the  canon 
law  mentioned  in  the  foregoing  chapter.  Without,  there- 
fore, entering  any  further  into  the  nature  of  judicial  pro- 
ceedings, we  shall  briefly  recstpitulate  the  several  objects 
upon  which  they  might.be  employed ;  most  of  which  have 
been  frequently  mentioned  in  the  former  parts  of  our 
History,  cither  from'' Brae  top,  or  the  famous  oonstitutioa 
of  Boniface,  iq  the  reign  of  Henry  HI;  the  statutes  of  cir^ 
cumspecte  agatis,  or  articuli  chri;  or  on  some  other  of  the 
many  occasions  when  the  Jurisdictions  of  the  temponU  and 
clerical  court  came  into  competitiqn  (a). 

The  two  grand  descriptions  of  causes  which  seemed 
more  indisputably  than  any  others  within  the  cogriisaoc^ 
of  this  tribunal,  were  tnatrimdnial  and  t^tamentarj/y  and 
their  incidents..  Under  testamentary  were  included  last 
H'ills,  codicils,  legacies,  administration  and  seauestration| 

(f }  TwL  sat.  vol.  I.  454  i  aod  vol.  11.  79.  815. 99k 
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commonly  called  letters  ad  colligendum.  Under  matri- 
tnonial  were  included,  divorce;  jactitation  of  marriage; 
questions  of  legitimation  and  bastardy;  suits  for  restitution 
of  It  man's  wife  taken  away;  suits  to  compel  a  man  ta 
receive  his  wife  again ;  and  suits  for  goods  promised  with 
a  woman  in  marriage*  These  were  the  principal  and 
more  important  objects  of  jurisdiction;  the  remainder, 
which  may  with  our  canonists  be  considered  as.  rtUquct 
jwrti  ecclesiastica,  were  classed  in  the  follow'mg  way: 

First^  some  duty  arising  upon  the  exercise  of  voluntary 
jurisdiction,  and  by  denial  made  litigious;  such  as  r€(d 
cofnposiiwns^  when  attempted  by  some  persons  to  be  an- 
nulled ;  procurations,  pensions,  indemnities,  fees  for  pro** 
bates,  and  the  like:  or  secondly,  such.demauds  as  became 
due  only  upon  exercise  of  litigious  jurisdiction;  as  foes  of 
court,  fees  to  advocates,  proctors,  apparitors,  and  ther 
like:  or  thirdly,  such  as  were  due  to  a  minister  in  thn 
church  who  had  ho  title;  as  a  salary  to  a  curate  or  a 
clerk:  or  fourthly,  to  a  minister  who  had  a  title;  and 
then  it  waa  either  something  incident  to  him,  as  to  name 
a  parish*clerk,  or  concerning  the  whole  title  and  interest 
of  his  benefice;  for  though  the  right  o£  patronage  was 
cognisable  only  in  the  temporal  court,  yet  the  avoidance 
pr  spoliation  belonged  to  the  court  christian.  Next  follow 
ihedues  that  concern  a  minister's  maintenance;  as  tithes, 
pblations,  obventions,  pensions,  mortuaries,  cburcli^yards, 
or  places  of  burial:  and  lastly,  such  things  as  are  d-^  to  a 
whole  parish;  as  to  have  a  chaplain  found,  or  divine  ser^* 
vice  performed,  or  sacraments  administered  amongst  them, 
or  any  thing  due  to  their  church ;  or  for  a  parishioner  to 
be  contributory  with  th^  rest  tp  r^pftration  of  the  church, 
for  seats,  bdls,  books,  utensils,  and  other  xirnaments  ox 
necessaries  for  the  church.  Thus  far  of  those  things  that 
were  objects  of  jurisdiction  in  consideration  of  their  bein^ 
jura  eccknasiica^ 
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The  crimes  and  oiFences  punishable  by  the  court 
christian,. were  divided  into  such  ^s  were  contrary  either 
to  piety,  justice,  or  sobriety*  Of  the  first  class  wcra 
blaspheniy,s wearing,  idolatry,  heresy,  error  in  faith,  s^ihism, 
apostacy,  not  frequenting  public  prayer,  neglect  of  the 
sacraments,  perjury  in  an  ecclesiastical  court  or  matter, 
disturbance  of  divine  service,  violating  and  profaning  the 
sabbath.  Of  the  second  were  simony,  usury,  diffamatipn, 
subornation  of  perjury  in  a  court  ecclesiastical,  violence  to 
a  minister,  sacrilege,  dilapidations,  not '  building  of  a 
church  as  enjoined  by  a  testator,  not  fencing  a  church* 
yaird,  not  repairing  a  church  or  chancel,  or  Aot  keeping 
it  in  good  repair;  a  church* warden  refusing  to  give  an 
account  of  the  church  stock  and  goodsr;  the  violating 
of  a  sequestration,  made  for  tithes  not  paid ;  hindering 
to  gather  or  carry  tithes ;  money  prbmised  for  redeem^- 
ing  corporal  penance;  contempt  of  the  ecclesiastical 
jurisdiction ;  the  violatioi\  of  churches  and  church-yards. 
Of  the  last  class  were  ail  incontinence*  not  made  ca'^ita) 
by  the  common  law,  whether  it  was  "incest,  adultery, 
stuprum  or  simple  fornication,  polygamy,  the  solicitation 
of  a  woman^s  chastity,  drunkenness,  filthy  speech,  or  the 
like  irregularities  (a), 

7he  objects  of  clerical  jurisdiction,  when  thus  enume* 
rated  and  placed  in  array,  make  a  very  formidably  appear- 
ance:  and  when  we  reflect,  that  many  spiritual  ofiPences 
were  the  consequences  of  habit  and  constitution;  that  the 
censures  inflict^  mx  such  offenders  might  be  coqimuted ' 
for  money,  payable  to  fbe  judge  himself;  and  that  there 
was  such  a  judge  in  every  diocese  to  enforce  the  execution 
pf  the  law;  it  must  be  cot)fessed,  that  the  ecclesiastical 
maintained  against  the  temporal  power  a  divided  empire. 


(a)  Vid.  An  Apologie  of  certaine  jProceedingy  in  Coutti  Eccl/esiasticnU^ 
printed  in  the  reign  of  Sucep  Elizabeth,  Part  I.  page  l^. 
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which  if  not^  so  extensiTe,  was  more  vigilant,  more  op- 
pressive, and  more  odious  to  persons  of  both  sexes,  and  of 
every  rank  and  age  in  the  kingdom ;  and  was  capable  of 
producing  great  good  or  great  evil  (a). 

(a)  Our  old  English  Barid  has  given  m  a  rerjr  spirited  commeDt  upon  (kt 
practice  of  the  spiritual  coorty  which,  if  it  is  not  overcharged,  deserves  all 
the  credit  of  a  cotemporary  exposition  of  the  conduct  and  manners  of  its 
retainers.  In  the  Canterbpry  Tales,  Chaucer  introduces  a  Friar,  and  a 
Sompoour,  or  Apparitor,  who  used  to  serve  the  nuamom  and  eititions  of  the 
bishop'B  court.  The  latter  had  shewn  a  riolent  disposition  to  quarr«l  with 
the  fonner,  which  the  Friar  attributes  to  his  fraternity  being  exempt  from 
the  jurisdiction  of  the  bishop,  and  so  not  liable  to  be  pillaged  by  the  Snmp« 
Hour's  extortioB.  This  perhaps  might  be  the  true  cause,  and  it  accordingly 
drew  more  ill  language  dpon  the  poor  Friar;  who,  when  it  came  to  his  turn, 
revenged  himaelf  by  tcUing  a  malicious  story  of  a  Sumpnour.  Ha  begmt  wit^ 
an  account  which  seems  ib  describe  the  jurtsdictioa  of  the  q^lhtual  oourt 
very  fully. 

Whilom  tKierwas  dwelling  in  my  contree 
An  archedelen,  a  man  of  high,  degree. 
That  boldely  did  execution 
In  punishing  of  fornication. 
Of  wttchecraft,  and  eke  of  banderie, 
Of  defamation,  and  avouterie ; 
^  Of  chircheHPeves,  and  of  testaments. 

Of  contracts,  and  of  lack  of  sacraments; 
Of  nsure,  and  of  simonie  also ; 
But  eertes  lechours  did  he  gretest  wo ; 
They  shulden  singen,  if  that  they  were  hent, 
And  smale  titheres  weren  foule  yshent : 
If  any  persone  wold  upon  hem  plaine, 
Ther  might  astert  hem  no  pecunial  peine.  ^^ 

For  tmale  tithes,  and  smale  offering. 
He  made  the  peple  pitou»ly  to  sing ; 
For  er  the  bishop  hent  beta  with  his  crook, 
Tliey  weren  in  the  archedeken's  book  ; 
Then  had  he,  thurgh  his  jarisdiction, 
Pbwer  to  don  on  hem  correction.' 
Of  all  these  points  of  judicature,  none  was  so  fruitful  to  the  eonit  as  that 
of  ieomti^^e ;  this  was  a  weed  to  be  Ibond  in  moat  eoilib  ftnd  the  Siunpnoor 
was  always  hunting  for  it.    The  Friar  tells  us, 

A  Sampnour  is  a  renner  up  and  down 
With  mandements  for  fbrnicatioon, 
^  'A^d  is  ybete  at  every  tonne's  eode. 
The  Friar  makes  the  supposed  Sumpnoor's  diligence  to|)e  mostly  engaged 
on  thft  part  of  his  employment.    Af^r  the  above  account  ef  the  arehdeacoa 
and  his  court,  he  goes  on  thnsi 

He  had  a  Suapnour  vedy^  to  his  liond, 
A  slier  boy  was  noBf  in  Safleload  I 

VOL.  IV.  ,  '  B 
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In  order  to  obtain  a  more  clear  idea  of  the  clerical  judi. 
catare^  we  shall  now  take  a  nearer  view  of  the  different 

For  subtiUy  he  bad  hh  ctpiaill«. 
That  tougbt  bim  well  wher  it  migbt  oogbt  availe; 
-  He  coade  spare  of  lecbours  on  or  two> 
To  tecbeu  him  to  four#  and  twenty  mo. 


This  false  theef,  this  Sumpnonr  (qaod  the  Frere}^ 

Had  alway  baudes  redy  to  his  bond. 

As  ttoy  haoke  to  lore  in.Englelond, 

That  told  him  all  the  secree  that  they  knewe, 

Vor  bir  aoqnaiotance  vas  not  come  of  uewe ; 

They  weren  his  approvers  prively. 

He  tooke  himself  a  ^ret  profit  therby. 

His  maiater  knew  not  aiway  what  he  wmn. 

Witbottten  mandement,  a  jewed  maar 

fie  eoude  sompne,  op  peine  of  Cbiistd*s  cane. 

And  they  were  ioljr  glad  to  fill  his  purse* 

And  maken  him  gret  festes  at  the  nale. 

And  right  m  Jodas  hadde  purses  smale. 

And  was  a  thecf,  right  such  a  theef  was  be. 

His  maister  hadde  hut  half  his  doetee. 

He  was  (if  I  sbaU  yev^n  him  his  laud) 

A  theef,  ^nd  eke  a  Sumpnoar,  and  a  baiid« 

He  had  eke  wenchei  at  his  retenuet 
That  whether  that  Sire  Robert,  or  Sire  Hoe, 
Or  Jakke,  oi^  Kauf»  or  whoso  that  it  were 
That  lay  by  ham,  they  told  it  in  his  ere.  • 

Thus  was  the  wench  and  he  of  on  assent* 
And  he  wold  fecche  a  feined  mandement. 
And  sompne  hem  to  the  chapitre  bothe  two. 
And  pUl  the  man,  and  let  the  wenche  go. 
Then  wold  he  say,  Fvend,  I  shall  for  thy  sake. 
Bo  strike  thee  oat  of  oure  lettres  blake  ^ 
Thee  thar  no  more  as  in  this  cas  travaiUe, 
I  am  thy  frend,  ther  I  may  thee  availle. 
Certain  he  knew  of  briboures  many  mo  ' 
Than  possible  is  to  tell  in  yeres  two: 
For  in  this  world  n'  is  dogge  for  the  bowe. 
That  can  an  hurt  dere  from  an  hole  yknowe^ 
Bet  than  this  Snmpnaur  knew  a  slie  lachoar. 
Or  an  avowtrer,  or  a  paramour; 
And  for  that  was  the  fmit  of  all  his  rent, 
TbOTfofB  on  it  beset  att  Ms  intent         [See  the  fhnU  TtUe."i 

The  gtme  which  these  spiritual  baili6b  were  in  the  practice  of  playing,  by 
inch  well-timed  activity  and  connivance,  b  noticed  by  Chaucer,  in  tho 
.  character  he  gives  of  this  ruf  Sumpnonr,  afaimt  whom  all  the  Ungh  wai 
iMMdbytbeFriah 

He  WIS  a  gentU  harlot  and  A  kind, 
A  better  felaw  sbnlde  a  man  not  find. 
He  wolde  anfffe  for  a  quart  of  wum^, 
AgoodfelawtokvviliJi< 
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objects  of  its  jurisdiction,  beginning  with  causes  matri*» 
monial  and  testamentary,  and  then  proceeding  to  tithes, 
and  the  others  ISefore  enumerated. 

A  twelve  month,  and  excuse  him  at  the  foil. 

Foil  prively  a  finch  eke  c<rade  he  pull. 

And  if  he  found  o  where  a  g^ood  felave. 

He  woide  techen  him  to  have  non  awe 

Id  swicbe  a  eas  of  the  arehedeken's  curse,- 

But  if  a  mannes  soule  were  in  his  purse  ; 

For  in  bis  purse  he  sbulde  ypunisbed  be ;  '« 

Pone  is  the  archedeken's  halle,  sud  he. 

But  well  1  wo(  he  lied  right  indede : 

Of  cursing  ought  eche  gilty  man  him  dredie. 

For  cBUse  wol  sle  right  as  asaoilittg  ia?«tii»<' 

And  also  ware  him  of  a  signi/icavU* 

In  danger  hadde  he  at  his  owen  gise. 
The  yonge  girJes  of  the  diocise ; 
A  knew  hir  conseil,  and  was  of  hir  rede.        {See  the  Prologue.} 

To  go  on  with  the  Friar*s  Tale,  who  brings  the  Sumpnour  into  cosversaCioo 
wiUi  a  bailiff. 

Brother,  quod  he^  here  wonneth  an  old  Rebekke, 
TbU  haid  almost  as  lefe  to  lese  hir  nekke, 
.  As  for  to  yeve  a  peny  of  hire  good. 
I  wol  httve  twelve  pens  though  that  she  be  wood. 
Or  I  wol  MUBoae  hh>e  to  our  office ; 
And  yet,  Ooil  wot,  of  hire  know  I  no  vice. 


He  th«a  descnbea  him  as  knocking  at  the  woman's  doofi  und  eaterinf 
upon  the  esecution  pf  his  office,  in  the  following  manner : 

J  haye,  quod  he,  of  somons  here  a  bill : 
Up  peine  of  cursing,  loke  that  thou  be 
To-morwe  before  the  archedeken's  knee, 
To  answere  to  the  court  of  certain  things. 


May  I  not  aa^a  libel;  Sire  Sumpnour, 
And  answnre  ^er  by  my  procuratour. 
To  swiche  thing  as  men  wold  apposen  me  ? 
Yes,  quod  this  Sumpnour,  pay  anon,  let  see^ 
Twdf  pens  to  me,  and  I  wot  thee  acquite, 
I  shall  no  profit  haa  thesby  but  lite  s 
My  maister  hath  the  profit,  and  uotl^ 
Come  of,  and  let  me  riden  hastily;- 
Yeve  me  twelf  pens,  I  may  no  langer  tarie. 

The  sequel  of  the  Tale  is  not  to  our  purpose,  except  that  the  woman  being 

unable  to  pay  the  money,  the  Sumj^nout  is  reprevented  as  pretending  to  ha?» 

compoanded  at  Ibe  office  former  irregularities  committed  by  her,  and  that 

.  she  had  never  reimbursed  him :  to  indemnify  himself,  therefore,,  for  both 

demands  at  once,  he  is  made  t»  seize  on  a  piece  Of  her  furniture.  ^ 

E2 
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/^^.*u-«^-  Of  all  articles  of  jadicial  cognifiance  which 
the  ecclesiastical  court  claimed  exclusively  to 
entertain^  that  of  mairimomf  seems  to  ha.ve  been  least 
controverted  by  the  temporal  judges*  When  marriage 
was  admitted  by  the  religion  of  the  country  to  be  a 
christian  sacrament,  the  jurisdiction  of  spiritual  judges 
could  not  well  be  disputed.  We  accordingly  find  no 
parliamentary  interposition  on  this  head,  but  the  eccle- 
siastical court  was  left,  to  decide  in  matrimonial  causes 
upon  the  pure  principles  orbanonical  jurisprudence. 

Matrimony  was  defined  by  the  canonists  in  this  manner: 
Viri  ei  muUeris  confiinctioy  individiiamvita  consueiudiTiem, 
cum  diviniei  humani juris  communieatume,  amtincns.  This 
union  of  man  and  wife  was  preceded  by  spo»-  ^ 
saltUf  or  espousals,  the  nature  of  jvhich  must  be 
first  considered,  before  we  come  to.  speak  of  matrimony. 
Espousals  were  the  promise  of  a  marriage  that  was  to  take 
place,  and  were  divided  into  espousals  de  pr^seniij  and 
espousals  defuturo.  Those  of  the  former  kind  were  con- 
sidered  in  the  same  light  as  matrimony;  so  that  espousals, 
properly  so  called,  were  the  latter;  which  were,  when  a 
promise  of  a  future  marriage  was  made  by  words  of  a  future 

Thif  Tindictive  Tale  sets  the  officer^  of  tbe  spiritaal  court  io  a  rerj 
disgraceful  lighty^and  reflects  some  scandal  on  the  court  itseIC  BfaktDS 
allowance  for  exag gerations,  we  mty,  however,  collect  from  thii  and  other 
notices,  that  the  oflloen  of  the  bishop  were  perhaps  as  nttmeroasy  at  well 
knowD»  and  as  moah  regarded  as  those  of  the  sheriff;  that  irregularities  of 
conduct,  if  known,  were  a«  constanUy  corrected,  as  the  depredations  of  rob- 
bers; and  that  the  power  and  jurisdiction  of  this  tribunal  was,  therefore, 
contiunally  before  the  eyes  of  the  people.  Such  ooasiderations  as  tbaae  can 
alone  account  for  the  great  heat  with  which  questions  of  Judicature  were 
contested  on  both  sides.  When  the  reformation  of  religion  had  lowered  the 
pretensions  of  the  clergy,  and  altered  the  sentiments  of  the  people  respect- 
ing  ecclesiastical  authority,  the  bishop's  court  exercised  its  Jurisdiction  wiCh 
great  tenderness  and  scruple,  till  at  length  it  sunk  into  n^Iect,  and  almost 
into  oblirion.  The  state  of  things  at  present  is  very  much  altered.  It  is 
rafely  that  ecclesiastical  judicature  is^  now  heard  of  any  where  but  in  the 
courts  that  are  collected  together  in  Doctors  Conumw, 
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^gnification ;  as, ''  I  will  take  you  to  wife.*^  Sach  espou- 
sals might  be  nuda  ei  simfliciay  or  fimtata^  as  the  canonists 
called  them :  the  fonner  was  where  a  mere  promise  was 
made ;  the  latter  was  where  some  earnest  or  pledge  pre- 
ceded, as  a  ring  given,  or  an  oath  taken.  Espousals  must 
be  contracted  by  consent,  whether  expressed  in  words,  or 
by  some  sign ;  as  that  of  a  ring,  a  gift,  a  kiss,  or  embrace; 
by  a  letter,  messenger,  or  procurator*  A  ring,  to  answer 
this  purpose,  must  always  be  accompanied  with  some  signs 
to  express  both  that  it  was  given  and  rec^ ired  by  way  of 
espousals ;  and  any  doubt  on  this  point  was  to  be  deter- 
mined by  the  ecclesiastical  judge* 

All  persons  who  had  completed  their  seventh  year, 
were  held  competent  to  contract  espousals;  and  espou* 
sals  contracted  even  before  that  age,  might  be  ratified 
by  a  r^olar  consent.  It  was  no  impediment  that  a  per- 
son was  deaf  and  dumb,  provided  he  had  his  intellects, 
and  could  express  his  mind  by  signs.  Espousals  might^ 
also  be  contracted  by  third  persons  for  the  party;  as  by  a 
father  for  a  son,  a  mother  for  a  daughter,  an  uncle  for  a 
nephew,  by  tutors  and  curators  for  their  pupils.  But  these 
had  no  legal  eflect,  unless  the  party  when  of  age  of  puberty 
signified  his  consent;  which  in  case  of  9i  promise  by  a 
father  might  be  a  tacit  consent,  but  in  other  cases  must 
be  express :  if  the  party  was  present,  and  preserved  a 
silence,  it  was  held  to  be  a  tacit  assent.  Espousals  were 
made  Either  pmri^  or  with  appointment  of  a  day,  or  sub 
condiiiffhe.  If  the  promise  contained  neither  of  the  latter 
quiElifications,  it  was  said  to  be  made  puri.  A  promise  on 
condition  made  the  performance  of  it  depend  on  some 
event,  and  till  that  took  place  it  had  no. effect;  unless  a 
eamiUs  copula  intervened,  or  the  condition  was  such  as 
the  law  pronounced  to  be  turpis. 

Espousals,  when  once  Contracted,  so  bound  the  parties, 
tbat  they  could  not  retract,  but  each  had  a  Jus  fiK^tru 
numii^  so  as  to  be  able  to  institute  a  suit  for  the  ecclesi- 
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astical  judge  by  censures  to  compel  the  other  party  to  con^ 
summate  the  marriage*  Indeed^  if  a  carmlis  copula  suo 
ceededy  the  marriage  waa  completed  without  more  cere- 
mony; for  notwithstanding  the  maxim,  that  non  concubi* 
tus  sed  comensusJflcU  matrimonium^xhQ  church  presumed 
that  by  such  act  the  party  meant  to  perform  his  promise, 
rather  than  commit  the*  sin  of  fornication.  This  was  a 
presumption  which  did  not  admit  any  proof  to  thereon* 
trjary,  and  it  could  be  done  away  only  by  shewing  that  the 
espousals  ^ad  before  been  legally  dissolved^  or  were  in 
themselves  null  and  void.,  If  there  were  more  than  one 
espousals,  the  former  were  preferred,  even  though  the 
latter  bad  been  sanctioned  by  an  oath ;  unless  indeed  a 
camalis  copula  had  taken  place.  The  effect  of  espousals 
was  to  create  such  a  relationship,  that  the  consanguinei  of 
the  sponsus^  or  man  espoused,  could  not,  upon  his  death, 
or  the  dissolution  of  the  espousals,  marry  with  the  spoma^ 
nor  vice  versd. 

Many  were  the  causes  which  were  held  by  the  canonists 
sufficient  to  dissolve  espouses.  They  might  be  dissolved 
by  mutual  consent,  even  though  sanctioned  by  an  oath ; 
by  absolution  of  the  judge ;  by  other  espousals  confirmed 
by  SL  camalis  copula;  by  affinity  supervening,. though  by 
an  illicit  copula;  by  entry  into  religion;  by  fornication, 
whether  corporal  or  spiritual,  as  if  either  party  fell  into 
heresy  or  idolatry;  by  lapse  of  time,  as  if  they  had  let  the 
day  mentioned  in  the  contract  pass ;  or,  if  no  day  was  fixed, 
an  absence  of  three  years ;  for  if  a  person  was  absent  such 
a  length  of  time  without  sufficient  cause,  the  other  party 
might  contract  afresh ;  by  failure  in  performing  a  con* 
dition,  if  any  was  annexed ;  by  report  of  a  canonical  im* 
pediment ;  by  capitales  inimicitiie  happening  between  the 
persons  espoused ;  by  asperity  of  manners  in  either  party^ 
by  deformity,  or  any  contagious  dborder;  in  all  which 
cases  other  espousals  might  be  contracted)  without  the 
authority  of  the  judge,  if  the  cause  was  notorious  in  poiot 
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of  fact,  and  likewise  plain  in  point  of  law;  if  not  notori* 
ous,  then  by  the  sentence  of  a  judge  {a). 

Espousals  depr^sentiy  as  was  before  said,  were  in  effect 
a  contract  of  marriage  celebrated  per  verba  de  pr^^enU. 
The  definition  of  matrimonium  or  nuptial  was  ^^^^ 
given  before:  upon  that  definition  it  is  sufici* 
ent  to  remark,  that  the  words  dioini  humatHq ;  Juris  com- 
mumcatianem^  expressed  that  the  parties  should  be  of  the 
same  religion.  Christians,  by  the  canon  law,  could  not 
contract  matrimony  with  Pagans,  Jews,  or  Turks,  under 
pain  of  excommunication.  Matrimony  was  considered  in 
various  lights:  first,  it  was  public  or  clandestine:  the 
former  was  celebrated  in  the  presence  of  witnesses  with  all 
the  due  solemnities ;  the  latter  was  without  either.  Again^ 
-matrimony  was  divided  into  legitimttfn  ei  non  raiimy  and 
ratum  et  nan  legitimum,  and  legitimum  ei  ratwn. 

A  marriage  was  sdid  to  be  legitimum  et  non  raium^  if 
it  was  cdebrated  between  Jews  and  Infidels,  and  it  was 
called  non  ratum,  because  it  might  b«  dissolved  by  repudia* 
tion ;  whereas  marriage  among  christians  was  indissoluble, 
and  was  therefore  called  raiwn:  so  that  a  marriage  ratum 
et  nan  legitimum  was  such  as  was  among  christians,  with* 
out  the  canonical  solemnities ;  tbat-wtiich  was  ratum  ei 
legitimum  was  a  marriage  among  christians,  attended  with 
all  the  due  canonical  solemnities.  This  is  the  marriage 
which  it  is  our  business  to  consider. 

For  a  marriage  to  be  contracted  in  a  legitimate  way,  it 
was  necessary  to  have  the  consent  not  only  of  the  parties, 
but  of  the  parents,  if  they  had  any ;  and  if  there  was  any 
force,  or  fear,  or  error,  these  were  circumstances  that  viti- 
ated a  marriage,  and  rendered  it  void.  The  metus  was 
such  as  in  constantetnvirum  vd/tsmmam  potest  eadert^  aod 
the  error  was  to  be.conceming  something  necessary  to  the 
marriage,  as  Aie  identity  of  the  persoh,  and  not  his  quality 
or  fortune.   There  were  other  impediments  to  matrimony 

(•)Corr.J«8Caii.79tOM.   UH&n^.Iiist  l«r.  Car.  tib;s;tit.9,  101      ' 
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than  these  three,  and  these  knpediaieots  were  divided 
into^such  as  impeded  the  contract  of  marriage^  and,  if 
completed,  dissolved  it;  and  those  whicK  impeded,  but 
did  not  dissolve,  the  contract.  Of  the  former  kind  were 
force,  fear,  and  error,  which  have  just  been  mentioned ; 
to  which  the  canonists  addi^d  cognatio^justitia  puUica  ho-^ 
pe^taiiSf  votum  sotemne^  ardoy  crimen^  coeundi  iffffotentiay 
cuUis  disparitas. 

Cognation.  '^^^  impediment  of  cognation  was  that  upon 
which  the  canonists  had  employed  great  atten- 
tion; and  bjr  various  subtleties  .they  bad  extended  it  to 
such  unexpecteu  consequences,  that  the  compass  within 
which  marriage  might  be  contracted,  was  by  these  means 
greatly  narrowed. 

They  divided  cognation  into  spzritualy  carnal^  and  legal. 
Spiritual  was  such  as  arose  from  baptism  or  confirmation. . 
Thus  there  was  a  compatemitas  between  the  spiritual 
father  who  baptised,  the  sponsor  for  the  child  (a),  and  the 
father  of  it ;  and  a  patemAas  between  the  person  baptising 
and  the  child  baptised,  the  sponsor  and  the  child.  There 
was  in  like  manner  a  Jratemiias  between  the  children  of 
the  person  baptising,  or  of  the  sponsor,  and  the  child 
baptised ;  and  such  cognation  in  either  of  these  instances 
was  an  impediment  which  would  both  obstruct  marriage, 
^nd  dissolve  it,  if  Qontracted.  The  canonists,  however, 
had  guarded  against  one  probable  consequence  of  this 
cognation ;  for  if  the  father  or  mother  of  the  child  should' 
happen  to  be  sponsors,  this  was  not  held  to  be  a  cause  of 
separation,  though  it  was  an  irregularity  that  constituted 
a  spiritual  offisnce  (A). 


(c)  Qui  futrum  mudpit  dtfmU ;  this  wtg  done  by  the  ipwuof^  or  godfather. 
.  (k)  The  Cooocil  of  Trent  made  an  aHeiatioD  is  thii  point  of  fpiritoal  eog* 
vation  ^^for  it  waa  there  decreed,  tlwl  the  pfohihitioa  of  aiarriage  waa  only 
to  be  between  the  child  and  its  father  and  mother  and  the  pponsor  ;  and 
between  the  person  confirming  and  the  confirmed,  and  its  ftither  and  mother; 
and  the  person  holding  tl  at  tiiC:  time  of  confirmation;  withoat  exten^inf  to 
jkhe  diBscendantt  hi  dtber  cus*    Cor?.  Jot  Csa,  90, 91. 
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The  cogfuUio  camaHs  arose  either  from  con-  consangui- 
SJingaimtyoraffin  ty.  ConsangQinity,  which  was  ^^^7' 
wometimes  signified  by  the  general  appellation  ofcogruUion, 
is  defined  by  the  canonbts  to  be,  vinculum  perscnarum  ah 
codem  sHpiie  deseeruientiufn^  vd  aseenJkntium^  camali  pro- 
pagaHonc  in  matrimonio^  vel  extra  iiludj  cantractum^  There 
are  three  considerations  relating  to  thb  point,  which  are 
the  stipes^  linea^  and  gradus.  The  stipes  was  the  stock  frota 
which  the  persons,  whose  relationship  was  in  question,  de- 
scended ;  and  this  was  never  computed  as  a  degree.  Linea 
wBsdeGnedto-becollectio  perscnarum  ab  eodemsHpiie  descent 
denimm,  dhersos  continens  graduSy  et  numeros  distinguens. 
It  was  either  the  right  line  superior j  containing  the  ascend- 
ants; or  inferior i  containing  the  descendants;  or  trans*' 
fversey  which  was  between  the  blathers  and  other  cognati. 

The  transverse  line  was  either  equals  which  was  when 
the  cognati  were  equally  distant  from  the  stipes;  or  unequal, 
which  was  when  they  were  not*  Thu&  brothers  were  in  an 
equal  line,  because  both  were  distant  in  the  same  degree 
from  the  father :  the  brother  and  brother's  son  were  in  an 
unequal  Ene,  because  the  brother  was  distant  from  the 
£sdier  i&  the  first  degree,  but  the  brother's  son  in  the  se» 
cond.  A  graduSf  or  degree,  is  defined,  haUtudo  distanr 
imm  personarum  qua  propinquitatis  distanticrinter  personas 
duos  vd  diversas  discernitur.  The  canon  law,  as  it  con- 
sidered the  degrees  with  a  view  to  marriage,  which  sub- 
sbted  by  the  consent  of  two  parties,  for  that  reason  always 
joined  two  persons  in  reckoning  them.  This  was  done 
diflerently  in  the  right  line,  and  in  the  transverse  line ;  for 
in  the  right  line,  whether  superior  or  inferior,  it  was  a 
rule,  quot  generaiionesnumerantur,  tot  nwnerantur  gradus, 
dempto  stipite :  thus  every  person,  whether  ascending  or 
descending,  added  a  degree.  In  the  transyerse  line,  if 
equal,  the  rule  was,  quota  gradu  imusquisq ;  earum  distat  i 
st^e,  eodem  distant  inter  se.  Thus,  patrueks  and  consobrini 
are  distant  in  the  second  degree  firom  the  common  stock, 


$9  HENRY  VL  CHAP,  xxn 

and  tberefore,  by  the  oanba  law,  w^e  deemed  m  the  same 
degree  from  eaoh  otlier ;  so  that  two  degrees,  as  reckoned 
ID  tlie  civil  law^  eonstitute  only  one  in  the  canon  law*  In 
the  iratwene  unefual  line  the  rule  was,  quoio  gradu  renuh, 
Ifor  distat  i  stipile^  eodem  distatU  inUr  se:  thus  the  bro- 
ther's SOD  was  distant  in  the  second  degree  from  the  nnde^ 
Ibecause  he  was  distant  from  the  grandfatheri  the  common 
stock,  in  the  second  degree* 

Thus  stood  the  law  of  consanguinity,  according  to  die 
oottiputation  of  the  canonists ;  and  the  manner  in  which 
they  applied  it  to  the  subject  of  marriage  was  this.  In  the 
tight  line,  whether  ascending  or  descending,  all  marriage 
was  prohibited  in  v^Uwm,  and  such  as  were  contracted 
would  be  dissolved.  In  the  transverse  line,  marriage  was 
formerly  prohitMted  as  far  as  the  seventh  degree,  and  lately 
to  the  fourth  degree  only  inclii8ive(a) :  however,  they  held 
that  sudi  prohibited  marriages  contracted  between  infidels^ 
who  were  afterwards  converted,  should  not  be  dissolved. 

AffiDitv  Thus  much  of  consanguinity:  affinity,  the 

other  branch  of  cognation,  was  defined  to  be, 
persanarum  necessitudOf  tx  caiiupravernenSj  whether  lawful , 
or  unlawful.  Affinity,  however,  did  not  extend  to  the 
qjfincs  of  the  married  person,  nor  to  the  cognaH  of  the  man 
and  wofloan  between  themselves.  The  degrees  of  affinity 
were  calculated  by  the  same  rule  as  those  of  consanguinity ; 
for  as  man  and  wife  were  one  flesh,  so  in  vrhatsoever  degree 
of  consanguinity  Tiihu  or  Tiiia  stand  to  me,  in  the  same 
degree  of  affinity  would  stand  the  husband  of  the  one  or 
the  wjfe  of  the  other.  Affinity  was  of  three  kinds.  The  first 
kind'Of  affinity  was  contracted  by  one  person,  the  second  by 
two,  and  the  third  by  three.    Vat  example,  my  brother  is 

(«)  There  Mefusto  faaTebcen  tomeciiibisiiiCy  m  to  ibe  degrees  prohibited 
In  Eng tesd.  lly  m  oooatiuitioa  of  AraWthop  Lndhrenc^  x»  mviiage  wis  Is 
be  aliuwf4  within  the  serenth  degree;  and  yet  we  fiod  that  etat.  3S  Hea. 
VI II.  c,38.  speaks  of  the  prohibition  as  eonfiaed  to  the  foortb,  or  fifth 
degree. 
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my  consanguweus^  hia  w-ife  Afevia  is  related  to  me  in  tile 
first  kind  of  affiuity ;  if  my  brother  died,  and  Maevia  mar* 
ried  Titius,  b^  would  be  related  to  me  in  the  second 
kind ;  and  if  Mssvia  died,  and  Titius  married  another 
wife,  she  would  be  related  in  the  third  kind  of  aflbiity^ 
Tfae  wives  or  busbandft  of  two  who  were  related  by  con- 
sai^ini^y  were  related  to  esach  other  by  an  affinity  (off 
the  second  kind.  In  short,  the  bosbaod  or  wife  of  one 
related  to  me  by  consanguinity,  is  related  to/ne  by  an  af« 
finity  of  the  first  kind ;  the  husband  or  wife  of  such  relation 
in  the  first  kind  of  affinity,  is  related  to  me  in  the  second ; 
and  the  husband  or  wife  of  a  person  rcdated  to  me  in  thi 
seoood  Jiind,  is  related  to  me  in  the  third  kind  of  affinity. 

The  manner  in  which  this  law  of  affinity  was  applied  to 
marriage,  was  this :  in  like  manner  as  marriage  betwteen 
consangvindj,  in  the  ascending  or  descending  line,  was 
prohibited  in  infinitum;  it  was  e<)ually  so  among  those 
related  by  affinity,  because  they  were  considered  in  AMt 
parentum  €t  libGromm;  so  that  no  marriage  could  take 
place  between  me  and  the  ^omanguinei  of  my  wife  in  the 
right  line.  The  sara^  prohibition  extended  to  those  in  the 
transverse  line,  as  far  as  the  seventh  degree  in  the  first  kind 
of  affinity ;  to  the  fourth  degree,  in  the  second  kind ;  and 
to  the  second  degree,  in  the  third  kind.  It  must  be  re* 
marked,  that  the  affinity  to  impede  marriage,  must  be 
such  as  subsisted  before  the  marriage,  and  not  such  as 
might  afterwards  supervene.  Such  subsequent  affinity 
would  neither  dissolve  a  martiage,  nor  espousals  de  pr4e» 
$enii^  though  it  would  espousals  defiUuro^ 

All  these  impediments,  whether  from  eonsanguinity  or 
affinity,  might  be  dispensed  with  by  the  p^fie,  uponsheww 
ing  some  true  and  lawful  cause  forsnch*dispens3tion.  But 
even  on  this  prerogative  of  the  sovereign  pontiff  the  ca« 
nonists  bad  imposed  some  restrictions;  for  it  washeld,  that 
he  could  grant  no  dispensation  to  make  a  isiamriage  law* 
fol,  if  liie  impediment  was  in  jtbe  right  line;  but  only  ift 
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the  collateral,  and  in  that  too  not  nearer  than  the  second 
degree.  For,  say  the  canonists,  the  pope  in  the  plenitude 
of  his  power  could  dispense  with  the  law  only  w^ere  he 
violated  neither  the  articles  of  faith,  nor  the  general  state 
'  of  the  church. 

The  last  sort  of  cognation;  called  cognatio  legalis,  is  de- 
fined to  be,  personarumproximttas  ex  adopiione  vdarrcga^ 
tiane  solenni  ritufdcidproveniens.  This  both  impeded  and 
dissolved  matrimony  between  ascendents  or  descendents, 
not  only  during  the  adoption,  but  even  if  it  was  at  end  ; 
in  the  transverse  line,  only  while  the  adoption  subsisted; 
But  the  law  of  adoption  never  having  prevailed  in  this 
country,  no  impediment  could  arise  to  marriage  on  this 
consideration.    Thus  far  of  cognation  in  all  its  parts. 

The  next  impediment  wa^  what  the  canonists  termed  ' 
justiita  ptdflicit  hanestatis;  and  this  they  defined,  propiitjrut^ 
tas  ex  sponsalibtis  pnroeniens^  robur  ex  instiiutiane  ecdesup 
trahens  propter  ejusdem  ecclesia  hcnestaiem.  Tbb  both  im* 
peded  and  dissolved  marriage;  and  it  extended  to  the  fourth 
degree.  The  ^otum  castUaiis  solemne,  and  ordo  sacer,  are 
impediments  that  need  Jio  particular  observation.  The 
crimen  adulterii  became  an  impediment  in  this- manner: 
If  any  on^,  during  the  life  of  his  wife,  contracted  matri- 
mony or  espousals  with  another,  and  a  eamalis  copula  en- 
sued,  and  the  woman  knew  he  had  another  wife,  such 
marriage  could  not  afterwards  be  established  even  by  the 
death  of  the  first  wife :  but  if  she  was  ignorant  of  his 
having  another  wife,  and  no  camelis  copula  had  taken^ 
place,  the  marriage  might  be  contracted  after  the  death  of 
the  first  wife.  Impotentia,  if  natural,  would  both  impede 
and  dissolve  marriage ;  and  so,  if  accidental,  and  before  the 
marriage  ;  but  if  the  accident  happened  after  the  marriage, 
it  had  not  that  legal  consequence. 

Other  impediments  there  were,  which  only  impeded, 
but  did  not  dissolve  marriage.  These  wereyiin^r,  inter" 
dictum,  Jerim,  catechismus,  votum  simplex,  crimen.    A 
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'person  who  was  mady  mighty  hQwever,  during  a  lucid 
interval,  contract  marriage.  The  feria^  within  which 
marriage  could  not  be  celebrated,  were  from  Advent  to 
Epipbanj;  from  Septuagesima  to  the  octave  of  Easter; 
and  from  the  first  Rogation*day  to  the  octave  of  Pentecost. 
Catechism  was  considered  as  an  impediment,  on  account 
of  the  spiritual  cognation  which  was  supposed  to  be 
thereby  created. 

The  crimes  which  impeded,  but  did  not  dissolve,  mar^* 
riage  were  these :  incestuSy  uxarcidmniy  rapttis,  susceptio 
proprHfiii  defonie,  presiytericidtum,  paniicntia  solcmnis. 
The  manner  in  which  incest  was  an  impediment,  is  thus 
explained  by  the  canonists :  If  a  person  committed  incest 
with  a  person  in  consanguinity  with  his  wife,  and  of  course 
in  affinity  with  him,  this  fact  made  him  assume  an  affinity 
with  his  wife,  so  as  to  disable  him  ffom  claiming  the  con- 
jugal rites  during  her  life,  and,  when  she  died,  from  con- 
tracting matrimony.  The  impediment  from  receiving  hb 
own  child  from  the  font,  was,  in  like  manner,  that  he 
could  not  demand  of  his  wife  the  conjugal  rites.  A  person 
who  killed  his  wife  (and  so  also  a  wife  who  killed  her  bus* 
band),  or  one  who  kiUed  a  presbyter,  or  who  had  incurred 
the  punishment  of  any  solemn  penance,  coutfl  not  contract 
matrimony.  It  was  required  by  the  canons,  that  a  mar* 
riage  should  be  celebrated  publicly  in  the  face  of  the  church, 
or  in  some  assembly  of  the  faithful,  representing  the  church; 
and  the  parish-priesc,  or  some  one  by  his  permission,  was 
to  pronounce  his  benediction  (a). 

We  shall  now.  add  a  few  words  on  clandestine  marriages. 
These  were  so  called  it'  contracted  without  witnesses,  and 
as  it  were  by  stealth,  without  any  t>f  the  solemnities  re- 
quisite to  the  celebration  of  all  lawful  marriages.  The  re- 
quisite solemnities  were,  that  the  marriage  should  be  pro* 
pounded  by  the  priest,  who  was  to  fix  a  time,  within  which 

.(•)  Conr.  Jd4  Cah,  S5  to  ^OS.   taunc.  Imt.  Jur.  Can.  Hb.  3.  tit.  11, 19»  13. 
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for  orders.  It  was  held»  that  a^person  marrying  a  woman, 
who  was  married  to  another,  but  not  carnally  known  by 
such  stranger,  was  not  a  bigamist;  nor  one  jirho  had  had 
many  concubines,  if  be  had  undei^one  penance,  and  had 
been  dispensed  with*  The  latter  therefore  was  not  const-- 
dered  such  an  irregvlatUy  (for  so  bigamy  w^  termed)  as 
to  render  a  person  unfit  for  the  duties  of  the  church  (a).  The 
credit  that  was  given  by  our  courts  9f  common  law  to  the  bi- 
shop's certificate  in  cases  of  bastardy  and  bigamy,  has  been 
too  often  mentioned  to  need  being  enlarged  upon  in  this 
place  (A). 

Such  was  the  law  of  marria^y^as  deliver^  by  tha^  canon- 
ists, and  adopted  by  our  ecclesiastical  courts  for  their  rule, 
in  deciding  upon  matrimonial  causes.  To  these  it  will  be  ne* 
cessarylo  add  some  points  of  a  juridical  nature  relating  to 
marriage,  which  were  peculiar  to  our  own  law, and  occasion- 
ally bad  been  agitated  both  in  our  lay  and  spiritual  courts. 
In  our  spiritual  courts  we  find  a  spit  spoken  of  by  writers  of 
laetitatioii  of  the  next  period,  c^WqA  jactiiaiian  ofmarruLge^ 
marriage.  ^uj  ^hich  probably  existed  atnhe  time  of  which 
we. are  now  writing.  This  was  a  proceeding  to  clear  a  per- 
son  of  a  matrimonial  contract,  which  was  pretended  to  exist 
by  the  other  party.  A  suit,  as  was  before  seen,  might  be 
brought  in  the  ecclesiastical  court  by  a  man  for  recovery  of 
hb  wife,  if  she  was  taken  from  him,  provided  the  action  was 
merely  to  have  possession  of  her  ;  and  yet  he  might  also 
have  an  action  of  trespass  to  recover  her ;  and  also,  if  the 
case  was  of  that  sort,  an  action  de  uxore  abductd  cum  bonis 
vtW  (c).  If  a  man  lived  separated  from  his  wife,  an  action- 
might  be  had  in  this  court  to  compel  him  to  receive  her 
and  cohabit  with  her ;  and  this  provision  of  the  canon  lawi 
as  hasjustvbeen  shewn,  was  supposed  to  be  also  sanctioned 
by  an  expression  in  stat.  13  Ed.  I.  c.  34(cO« 

(a)  Corv.  Jos  Can.  44.  (I)  Vid.  ant.  vol.  L  466. 

(c)  Goodaily  of  the  Liberties  of  the  Clergieby  tbe  lawet  of  the  RealoM^ 
printed  by  Rob.  Wier,  tempote  Hen.  VIIL 
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It  appears  also,  that  goods  promised  widi  ft  wopaan  in 
marriage  were  demandable  in  this  conrt,  after  the  mar- 
riage  celebrated  :  but  upon  this  bad  arisen  some  difference 
of  opinion.  We  have  before  seen  a  distinction  between 
a  contract  to  give  money ,  if  a  person  will  take  to  wife  a 
woman,  and  a  promise  of  money  with  a  woman  in  mar^ 
riage ;  the  former  being  lieM  a  temporal  matter,  the  latter 
such  as  was  proper  for  this  conrt  (a).  It  m^  be  doobled, 
whether  tbe  judges  were  now  so  nice  as  to  make  any  dis«' 
tinction  upon  the  wording  or  form  of  such  agreements,'  * 
unless  diey  were  by  deed,  and  then  there  was  no  dispute;, 
bot  they  were  purely  lay  contracts  (b).  For  in  14  Ed.  IV; 
where  the  declaration  merely  stated  that  be  bad  mamedt 
the  daughter  of  the  defendant,  amf  that  he  sbonM  hmi 
twenty  pounds  in  respect  thereof,  all  the  judges  of  tUe 
common-pTeas  held,  that  upon  the  face  of  it,  this  was  only 
determinable  in  the  court  christian,  Mnff  of  the  ^mme  mH^ 
ture  as  the  marriage  {e);  and- it  i»  coltocted  from  tbe 
Register,  that  for  marriage  money,  afid  pennons,  suit  was 
"inTariably  to  be  in  the  spiritual  court  {d)s  Mention  is  there 
made  of  sncb  a  suit  bfougfat  a^inst  the  executors  of  tbe 
person  promising,  and  it  being  held  good,  a  consultatioir 
was  granted  (e).  Indeed,  this  seemed  to  be  tbe  settled 
opimon,  which  prevailed  in  the  two  following  reigns^  and 
long  aftter.  On  comparing  these  cases,  we  find  the  law 
as  delivered  by  Bracton  at  length  re-e«tabtish)ed'  and  cook 
firmed  (/).  It  was  also  said,  that  where  a  mii>  gave 
goods  with  his  daughter  in  marriage,  and  she  waa  aft^r^ 
wards  divorced,  be  might  have  a  suit  in  this'-coiirt  te 
recover  the  goods  (^);  but  this  must  be  understood  bfi: 
divorce  for  some  imp^iment,  and  not  upoh  tbe  wobaMfii 
adultery  (A). 

(«)  Vid. mat  tol.  lU.  65.           (h)  45  E4. IIL  84. :  (#)  UWLvr.6. 

^Ba  17  Ed.  IV.  4.            (d)  Reg.  AG.  48.  Bro.  Ptoh.  (<}  Rcf.  4S.  U 

(/)  Vide  ant.  vol.  1. 454.            (f )  Vid«  Goodbalt  (h)  An  ^pologi^' 
4(e.S5to«7. 

VOL.  IV,                 *  F 
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Of  wtiitand  teu  Notwithstanding  wills,  and  the  admioistratioii 
*•"**"*'•  of  intestates'  effects,  were  objects  of  ecclesias-t 
ticai  judicature,  these  were  matters  of  siieh  jealous  con-- 
eern,  that  the  parliament  had  more  dian  once  interposed 
to  lay  down  rules  for  the  goiter niaent  of  bishops  in  the 
artiele  of  administration  in  cases^of  intestacy*  It  had  been 
ordained,  first,  that  the  ordinary  should  pay  the  debts  of 
the  intestate,  the  same  as  an  executor  (a) ;  and,  secondly, 
that  the  ordinary  should,,  in  such  jcase,  alwajrs  grant  admi* 
mstration  to  the  next  and  most  lawful  friends  of  the  intes* 
tateC^-}*  When  these  grand  points  were  adjusted,.the  mode 
of  accomplishing  either  was  left  tobe  settled  by  the  eocle-> 
siastical  jurisdiction*.  Upon  this  head  several  constitutions 
had  been  made,  one  of  them  so  fav  back  as  the  reign  ot 
Henry  m. 

It  was  ordained  by.a  legatlne  constitution  of  cardinal 
Ottoboiri,  that  no  executor  should  be  admitted  to  the  exe* 
ctttion  of  any  testament,  nor  should  any  testament  be  proved 
by  him  before  the  ordinary,  according  to  the  established 
eustom,  till  he  had,  if  a  laymj^n,  expressly  renounced  the 
privitege  of  his  own  temporal  court.  Such  was  the  con* 
test  in  those  days  concerning  the  jur4sdiction  over  testa- 
mentary questions,  that  it  was  thought  necessary  to  bind 
an^executor  not  to  avail  himself  of.this  difference  of  opinion. 
The  -oonstitutioo  further  ordains,,  that  executors,,  before 
tbey  received  administration  of  the  effects,  should  make 
an  ioveotory  in  the  presence  of  credible  |>ersons,,  who  were 
acquainted  with  the-  effects  of  tlie  deceased,,  and  exhibit 
it  to  their  superior  prelate..  If  any  one  presumed  to' ad- 
minister before  be  had  made  an  inventory,  he  was  to  be 
puoished  %t  the  discretion  of  the  bishop(c) .  There  are  two 
constitutions  of  Stephen  Langton  on  the  subject  of  testa- 
ments^ made  by  ecclesiastics.  By  one  it  was  ordained,  that 
na^neficed  clerk  should  leave  any  thing  by  testament  to 
his  concubine ;  and  if  he  did,  that  the  whole  bequest  should^ 

(a)  Vid.  ant.  Vol.  II.  167.        (b)  Ibid.  387.        (c|^Coiitt.  Ottobon.  tit.  14. 
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by  ibe  bishop  of  the  diocese,  be  conv^ted  to  the  use  of  the 
church  which  the  deceased  person  held.  By  the  second  it 
was  ordained,  that  religious  personsj  as  from  the  design  of 
tbeir  rule  and  order  they  were  to  have  ao  property,  so  they 
should  not  make  any  testament ;  \r  hich  was  conformable 
with  the  rule  of  the  pontifical  law  (a). 

If  religious  persons  had  no  property  of  their  own,  they 
tvere  deemed  unfit  to  be  trusted  with  the  property  of  others. 
tt  had  accordingly  been  ordained,  in  a  constitution  of 
archbishop  Boniface,  in  the  time  of  Henry  II  1»  that  no  re- 
ligious persons  of  whatever  order  should  be  executors  of 
testaments,  unless^  by  the  licence  an'd  pleasure  of  their  or- 
dinary. This  was  softened  by  a  constitution  of  archbishop 
Peckham  in  the  reign  of  Edward  I.  which  required  that 
no  religious  person  should  be  executor,  unless  his  superior 
Mras  security  for  a  due  performance  of  his  duty,  and  for  his 
rendering  a  faithful  and  true  account  of  the  overplus  to  the 
ordinary  of  the  place :  and  because  some  persons  wearing 
a  religious  habit  got  themselves  to  be  appointed  disiribuiors ' 
of  the  effects  of  deceased  persons,  as  if  that  was  not  within 
the  provisions  concerning  executors,  it  was  now  ord^^ned, 
that  the  above  regulation  should  app\y  in  both  cases;  and 
any  one  who,  without  such  security,  intermeddled  in  the 
execution  or  distribution  of  such  effects,  was  made,  liable 
to  the  pain  of  an  anathema;  so  that  thpse  who  could  not 
give  security,  could  neither  be  executors  nor  distributors  (6). 

The  next  legislative  provision  on  the  subject  of  testa* 
ments,  is  a  cpnstitution  of  archbishop  Mcplumi^  in  tlie,  be- 
ginning of  the  relgo  of  Edward  III.  This  was  ip  repj?e$s 
a  grievance  which  was  a  subject.of  great  comphiint  during 
the  whole  of  that  king's  reign.  It  seems  that  ordinaries 
used  to  exact  of  executors  great  {securities  for  the  insinuar 
tion  or  proving  of  testaments,  and  the  commission  of  ad- 
ministration^ in  order  to  extort  heavy  fees  and  douceurs, 

<«}  Lynd.  1C6>  IST*  (I)  Ibid.  W>  1^8, 1^9- 
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To  prevent  this  in  some  degree^  it  was  ordained,  that  for 
the  insinuation  of  a  will  of  a  poor  man,  the  invejitory  of 
whose  goods  did  not  exceed  ene  hundred  shillings  sterlings 
Jiothing  at  all  should  be  demanded  (a). 

Another  constitution  made  by  archbishop  Boniface 
in  the  reign  of  Henry  III.  was  revived,  and  re-enacted 
by  archbishop  Stratford  in  the  reign  of  Edward  IIT. 
Complaint  had  then  been  m^de,  and  the  same  cause  con- 
tinued in  the  latter  reign,  that  where  persons,  whether 
clergy  or  lay,  died  intestate,  the  lordi  of  fees  did  not 
permit  the  debts  of  the  deceased  to  be  paid  out  of  their 
moveables,,  nor  distribution  to  be  made  by  the  ordinary  to 
%he  use  of  the  wife,  children,  relations,  or  others,  in  such, 
proportion  as  was  due  to  each|  according  to  the  custom  of 
the  countryv  Others,  again,  prevented  persons  who  were 
adscriptkuy  and  of  servile  condition,  and  womeI^  whether 
married  or  single,  fcom  making  their  wills;,  all  which  was 
stated  to  be  in  violation  of  the  usage  of  the  church  hitherto 
approved,  as  well  as  an  offence  to  the  Divine  Majesty,  and 
the  ecclesiastical  law..  Such  are  stated  to  be  the  abuses 
which  now  prevailed  oH'  this  subject.  For  th^  correction 
of  them  \%  was  now  ordained,  that  all  persons  in  such  case 
offending  should  be  involved  in  a  sentence-  of  the  greater 
ezcommttnication.  '  It  was  further  provided,,  that  when  a 
testament  had  once  been  proved  and  approved  before  the 
oidiuavy  of  the  place,  it  should  not  be  required  to  be 
proved  and  approved  before  any  layman^  unless  by  reason 
of  any  lay  fee  whifih  might  be  bequeathed  in  such  testa- 
ment*. It  was  enjoined,,  that  none  should  presume  to  pre- 
vent the  effeict  of  any  testament  or  last  will,  where  ft  bequest 
ivat  warranted  eitlier  by  particular  custom,  or  the  general 
law..  All  ofliend^rs  in  the  above  cases  were  declared 
to  be  involved  in  a  sentence  of  the  greater  excommunica- 
tioD» 

(•)  tynd,  170. 
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The  article  of  inventories  was  again  provided  for  in 
tbis  constitution.  It  was  ordained,  that  administration 
should  not  be  granted  to  an  executor,  till  a  faithful  inven- 
tory had  been  made  of  all  the  goods,  with  an  exception 
only  of  the  funeral  expences,  and  those  of  making  such 
inventory.  The  time  of  delivering  this  inveutory  was 
left  to  the  discretion  of  the  ordinary.  Farther,  it  was  pro*  ^ 
yid§d,  as  had  been  before  done  in  the  case  of  religious 
persons,  that  after  the  will  was  proved,  the  administration 
should  not  be  committed  but  to  such  persons  as  were  able 
to  give  a  gctod  account  of  their  fidministration ;  and,  if 
necessary,  givd good  security,  and  make  faithful  promise 
so  to  do,  whenever  they  should  be  required  by  the  ordinary* 
As  to  religious  persons,  they^were  not  to  be  executors 
without  the  permission  of  their  ordinaries.  It  was  also 
enacted,  that  out  of  the  portion  that  belonged  to  the  dead 
man,  the  church  should  receive  its  accustomed  due ; 
meaning  the  morhiory  that  was  due  by  the  custom  of  som^ 
places. 

To  prevent  all  pretences  that  might  be  made  E^^g^tors^ 
use  of  to  embezzle  the  effects  of  the  deceased, 
it  was  ordained,  that  no  executor  should  appropriate  any 
goods  of  the  deceased  under  title  of  a  sale,  or  by  any  other 
pretence,  unless  a  gift  of  them  had  been  made  ^by  the 
testator  inter  vivvs,  or  by  will;  or,  they  weye  given  to  him 
by  the  direction  of  the  ordinary  for  his  trouble  i  or  any 
debt  was  owing  to  him  from  the  deceased ;  or  they  were 
taken  as  a  moderate  compensation  for  the  expences  of  the 
administration.  If  he  had  none  of  these  excuses,  a  per- 
son appropriating  any  goods  of  the  decease^,  would 
be  suspended  ab  ingressu  ecclesite;  nor  should  be  ab- 
solved till  he  bad  restored  the  things  so  unjustly  ap. 
propriated,  ^nd  double  the  valae  out  of  his  own  goods 
to  the  fabric  of  the  church  to  which  the  deceased 
belonged  (a), 

(4i> Lynd.  nito  171). 
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The  liberty  taken  with  the  goods  of  deceased  person* 
was  a  matter  of  great  scandal  to  the  church,  ahii  great 
oppression  to  the  people,  and  was  much  complained  of 
during  the  reign  of  Edward  III.  In  the  I6th  year  of  that 
king,'the  extent  of  this^evil  is  thus  stated  in  the  preamble 
of  a  constitution  by  archbishop  Stratford,  It  recites^  that 
some  ecclesiastical  judges  would  not  permit  the  exectitors 
of  deceased  persons  to  dispose  of  their  goods  according  to 
the  direction  of  their  testators,  and  the  sanctions  both  of  the 
law  and  the  canons;  that  they  took  to  themselves  the 
moveables  of  testators,  and  of  intestates  (which  after  the 
payment  of  debts  should  be  applied  to  piods  uses);  and  so 
sometimes  distributed  them  at  their  pleSisure, both  excluding 
the  deceased  and  their  creditors:  in  consideration  whereof 
many  persons,  when  sick,  used  to  alien  their  moveables,  so 
that  churches  were  defrauded ;  and  creditors,  children,  and 
vives,  who  by  law  and  custom  ought  to  have  their  shares, 
were  deprived  of  their  due  {a).  Such  were  the  abuses;  ani 
the  remedy  provided  foV  them  ^as  as  follows.  It  was  or- 
dained, that  bishops  and  pther  ecclesiastical  judges  should 
not  intermeddle  in  effects  of  testators,  except  so  far  as  the 
law  permitted,  under  any  pretence  whatsoever,  but  should 
freely  permit  the  executors  to  dispose  of  them ;  and  it  di- 
rects  that  they  shoulcj  distribi^te  the  goods  of  intestates  in 
this  manner ;  such  as  remained  after  payment  of  debts, 
were  to  go  ad  piar  c'ausas,  ei  personis  decedentium  consaii" 
guineisy  servitoribus^  el  propinquis,  seu  aliis,  pro  defunctor 
ruv}  animarum  salute;  and  the  ordinary  was  to  retain 
nothing  tp  himself,  except,  perhaps,  something  reasonable 
for  his  trouble,  under  paifi  of  suspension  ah  ingressu  eccU;-' 
sue  (6).  The  provisions  of  this  censtitqtion  did  not  yet  re- 
medy the  evil :  instead  tl)erefore  of  calling  again  upon  the 
ordinaries  to  fulfil  the  duty  hereby  enjoined,  it  was  judged 
^better  regulation  to  remove  the  administration  ihtircly 

^li}  lohnf •  CanODi,  «i  awttuN,  (It)  Lyod.n^^  180. 
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out  of  their  hands;  which  was  done,  as  we  have  seen^  by 
Stat,  91  Ed.  HI.  which  commands  the  ordinary,  in  case  of 
intestacy,  to  depute  the  next  and  most  laxg^ulfritnis  of  the 
intestate  to  administer  his  goods(a). 

By  another  constitution  of -the  same  archbishop,  the  fees 
to  be  paid  in  cases  of  wills  were  fixed.  It  was  ordained^  that 
for  the  proving,  approving,  or  the  insinuation  of  a  will^ 
nothing  should  betaken  by  bishops  or  ordinaries  ;  but  to 
'the  clerks,  a  certain  reward  for  their  trouble  was  to  l>e 
paid.  The  particular  sums  to  be  paid  for  insinuation, 
inventory,  acquittances,  for  hearing  'the  account,  are  pre- 
scribed by  this  constitution  in  proportion  to  the  value  of 
the  eiFects  4  if  any  one  took  moVe,  be  was,  withki  a  nontby 
•to  pay  doui>le  the  value  to  the  fabric  of  the  church  of  the 
•place ;  if-  he  neglected  so  to  do,  .the  offender,  being  a 
bbhop,  was  to  be  suspended  4iA  ingressu  eccUst^t,  if  an  iii^ 
/erior,  ab  cffida  et  benefice yX\\\  he  complied.  It  was  also 
^ordained,  that  no  acquittance  should  be  made  to  an  exe- 
cutor, till  he  bad  given  a  true  account  of  his  administra* 
tion,  under  pain  of  suspension  a6  ingressu  ecclesut  for  sifec 
months  (i)« 

Such  were  the  provisions  made,  at  different  iinies,  by 
the  ecclesiastical  legislature,  upon  the  subject  of  wills  and 
intestacy.    Both  these<  articles  are  jVery  fully  considered 

(a)  Via.  art.  voK  II.  887. 
(b)  Jtnd.  181 ,  188, 188.    Tbere  is  a  provUipn  aaiong  the  legatine  cqds^- 
tatioos  of  cardinal  Ottobonij  which  commenja  the  practice  of  dutrtbutias 
the  s(Kfds  of  intestates  in  pios  usiis,  and  directs  that  bishops  should  make  dis- 

.  tribntion  according  to  a  statute  made  bjr  the  prelates,  with  the  approbation 
of  the  king  and  barons ;  meaning,  as  it  should  seem,  that  some  statute  bad 
been  made  to  warrant  such  distcibntion  tn^ios  luiu.  This  constitution  was 
gtnade  in  5S  Hen.  111.  Jokn/ie  JthtnMin.  bis  gloss  on  this  passage  says,  ^at 
the  Stat.  Westm.  %  13  Ed.  I.  c.  19.  which  requires  the  ordinary  to  pay  the 
debts  of  the  intestate,  as  an  executor  should,  was  the  statute  Jiere  meant ; 
which  anachronism  is  very  singular  in  a  wtiter  who  Hved  so  near  the  period. 

.  Bishop  Gib^6n  opnfeues  he  cannot  disonver  what  statnte  is  here  aUaded  to. 
It  is  not  easy  to  suppose,  that  the  proTisioo  of  Magna  Charla  is  here  meant. 
Vid.  ant.  vol.  1, 244.  and  the  references  there  made.  Leg.  Const,  Ottdbopi, 
Ait.  14.    Johnde  Athona^^cum.  -  • 
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bj  pur  tYro^cAnonhts^Li/ndwoodBnd  John  di  ^Mma,  from 
.whose  glosjses  yve  are  to  collect  what  vere  the  opinions 
prevailing  in  the  clerical  courts  respecting  these  two  ob- 
jects of  ecclesiastical  cognisance.     With  the  assistance  ot 
these  writei^  we  sh^U  be  able  to  acquaint  the  reader  with 
the  la_w  upon  this  head.    We  sh^Il  begin  vfithrWills, 
, Of  the  forms  pf    It  should  fir^t  be  observed,  thsii  wills  were  of 
wills, ^c.      ^^^  kinds;  that  is,  teslammlum,  and  uUm^ 
\VPtuntmi  and  ^1  the  foregoing  constitutions  make  use  of 
.both^tbesfe  terms,  so  that  their  regulation^  are  applicable 
.to  both-    The  doctors,  iiowever,  made  a  difference  ber 
tween  them»    The  former  was  a  more  solemn  ^%,  at- 
.itendisd  with  ail  the  forms'  prescribed  in  such  $^ases  by  tbe 
law  books :  if  any  of  these  forms  were  wanting,  it  was  not 
.a  testament,  hut  a  mere  declaration  of  the  uUima  vobmUts^ 
.A  €odkil  also  might  ^o  under  this  title:  thus,  in  bur  eccle* 
.  isJEBStical  law>a  testament  and  a  last  will  seemed  to.be  nearly 
'the  same  thing  inxffect  (a) ;  and  we  shall  accordingly  usq 
•  the  word  wUlf  without,  any  reference  to  a  distinctiQii 
.hetw^ea  that  and  a  testament. 

We  have  s^en,  that  the  right  of  wives  and  of  persons 
luffCrip^uV^nd.  Others  ServUUcimdUimuiifoitamn^t  pro* 
JpMbly,.fiuch:as  held-  by  viU^iin  tenure,  though. not  villaihs 
tbeooiselves)  to  i^ake  wills,  was  vindicated  by  a  cooslitu^ 
tion  of  archbishop  Stratford*  This  constitution  is  sup^ 
ported  by  Lyi^wood,  who  lays  it  down,  that  all  persons 
snay  make  wills,  except  those  who  come  under  any  of 
the  following  descriptions :  6rst,  those  who  had  no  sufficient 
.authoritj'^y  as  sqnS|  actual  villftiqs,  monk^  bost^g^; 
aecondly,  those  not  having  suflScient  un<ierstanding,  as  an 
infant, madman,  mente  captta,  and  prodigal ;  thirdly,  those 
who  had  not  sufficrent  senses,  as  the  blind,  deaf^  and 
.4u<nb  i  fourthly,  t^pse  cpQdemaed  to  de^th  or  to  baninU 
ipefit}  and,  fifthly,  those  whose  true  state  and  condition 

(tf)  tyna.  173.h. 
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was  not  known.  Such  persons  are  allowed  by  Lyndwood 
to  be 'properly  excepted  by  all  the  doctors  from  the  privi- 
lege of  oDaking  a  will ;  but^  a  married  woman  is  not  men- 
tioned among  these  exceptions,  be  expresses  great  asto-^ 
nishmentf  tliat  in  bis  time  husbands  endeavoured  to  pre- 
vent them  from  making  wills ;  and  he  combats  this  posi- 
tion with  great  earnestness. 

As  to  the  objection  that  wives  have  nulla  bona,  no 
goods  of  which  to  make  a  will,  but  that  they  all  belonged 
to  the  busbaody  so  that  she  could  not  make  a  will  without 
his  permission ;  he  said,  that  this  might,  indeed,  hold  as 
far  as  cooc^med  the  husband's  own  goods,  (though  there 
were  sofae  doctors  who  thought  the  married  state  gave  the 
•idf<Q  dominion  over  her  husband's  goods),  and  he  admitted 
thai  bis. permission  was  necessary  to  her  making  a  will  of 
any  part  of  them.  Bot  he  contends,  that  there  was  a  dis-^ 
tiiketion,  which  made  certain- goods  the  property  of  the 
husbaad,  and  others  the  property  of  the  wife ;  for,  says 
he,  the  probibitibn  which  prevented  any  gifts  between  man 
-and  wife  (a)  during  the  marriage,  could  have  no  applica- 
tion, unless  they  had  distinct  goods:  the  same  may  Ue 
said  of  the  rule  of  the  canon  law,  that  goods  produced 
from  the  goods  of  the  husband  and  wife  should  be  divided 
equally  when  the  marriage  ceased,  and  that  rule  which 
gave  the  wife's  portion  back  to  her  upon  the  dissolation  of 
the  marriage.  He  admits,  however,  that  the  husband 
had  power  over  the  wife's  portion,  and  that  what  was 
gained  by  the  wife  daring  the-  marriage  was  presumed  to 
Jie  gained  out  of  her  husband's  goods,  and  she  clearly  could 
not  bequeath  them.  These  restraints,  therefore,  upon 
the  wife  were,  where  it  did  not  appear  whence  she  had 
made  her. acquisitions;  and  he  seems  to  think,  that  wherp 
a  rich  woman  married  a  poor -man,  and  the  acqubitions  of 
tbe  wife  could  not  be  supposed  to  be  inade  out  of  his  pro- 

C/i)  Vid.  ant. 


^4  HENRY  VI.  CHAF.  xxV. 

perty/  »he  would  not  be  restrained  from  making  ja  wiM 
without  her  husband*s  consent^  He  seems  to  think,  that 
the  position  which  made  a  husband  master  of  bis  wife*^ 
property  was  true  in  doialibus ;  bat  this  held  only  ^Uam- 
dm  bene  administrai ;  and  so  long  as  he  was  not  suspected, 
nor  declining  in  his  circumstances,  be  was  master  so  as  to 
administer  them.  But  though  he  was  dominus indatalibu$y 
he  Jays  it  down  peremptorily  that  he  was  not  so  in  rebus 
paraphernaiibus ;  for  these  belonged  te  the  wife  e^eo 
during  the  marriage,  and  she  might  freely  make  a  will  of 
,tbem  without  her.  husband's  consent.  The  bona  parapher^' 
valia  ^re  defined  by  Lyndwood  to  be,  ^um  ujror  Aabdt 
extra  dof  em  (a).  If  we  refer  to  the  judgment  ^f  the  common 
iaw,  we  find  it  Jaid  down,  that  a  wife  might,  with  the 
licence  of  her  husband,  make,  executors;  but  his  agrea- 
raent  was  considered  as  necessary  to  make  the.  will  good  : 
6he  might  also  moke  her  husband  executor  to  her  will  (i). 

Next  to  the  testator,  we  should  consider  the  Mt<Dati<;^  ol 
the  executory  whom  he  deputes  to  execute  the  will  lie  has 
made.  Many  points  of  law  concer ning^he  duty  and  charac* 
ter  of  executors  are  agitated  by  Johnde  J  thana,\n  his  famous 
gloss  on  a  constitution  of  cardinal  Ottoboni  (c).  We  learn 
from  him,  that  a  minor  of  seventeen  years  old  might  bean 
executor  by  a  particular  custom,  though  not  by  the  caooni- 
cal  law.  It  was  .by  custom  also,  that  a  woman  might  he 
made  an  executor.  It  was  a  point  much  debated  among 
the  canonists,  whether  an  executor  was  oompellable  to 
take  upon  him  the  trust ;  and  some  had  held  that  he  was, 
because  ^t  was  a  public  duty,  and  a  public  duty  every  one 
was  'l)ound  to  di^harge.  But  this  opiqion  is  thought  by 
our  glossist  to  apply  to  what  he  calls  executor  legitimm, 
and  not  to  a  testamentary  executory -who  certainly  was  at 
liberty  to  decline ;  because  no  man  could  impose  a  duty 
on  auother  beyond  the  benefit  he  received ;  though  wbea 

(ii)  Lynd.  173.  b.'      {h)  4  Hen. VI.  SI.  39  Hen.  VI.  37.        (r)  Tit  14. 
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once  he  had  undertaken  such  duty,  he  might  he  cogopelled 
bj  ^eccJesiastical  censures  to  fulfil  it.  Another  que^tio^ 
nmong  the  canonists  was,  whether,  when  there  were  more 
than  one  executor,  they  were  all  to  concur  in  being  acior 
or  rtfus  in  an  action,  or  in  malting  an  agreement.  If  they 
were  considered  in  the  light  of  procurators,  as  some  hel<f, 
they  could  not  act  alone  ^  but  others  held,  they  w6re 
rather  in  the  nature  of  tutors  and  curators  to  minors  in 
the  civil  law^  and  then  each  might  act  singly  for  the  rc^ 
This  latter  was  the  opinion  of  John  de  Athona,  who  says, 
the  custom  of  the  realm  was  such  in  the  temporal  courts 
In  bis  days ;  .though  he  admits,  that  in  judicial  mattery  ijt 
was  necessary  for  them  sAl  to  join. 

Another  question  was,  whether  such  actfon  as  an 
^executor  had  against  his  testator,  was  extinct  by  the  exe- 
cutorship. Some  thought  that  it  was  ;  others,  that/it  was 
not,  considering  there  was  an  heir  against  whom  an  action 
might  be  brought :  though  if  there  was  no  heir,  it  was 
the  opinion  of  our  glossist,  that  the  executor  might,  with- 
out any  t)reach  of  trusty  openly  take  what  was  owing  to 
him  ;  and  he  adds,  that  any  legacy  left  to  him,  ought  not 
to  deprive  him  of  his  actio  fiiner  aria.  After  this,there  could 
be  no  doubt,  as  it  was  with  some  of  the  foreign  canonists, 
whether  any  and  what  action  could  be  brought  by  an 
executor;  distinguishing  between  ^nudus  e:recuior ^  dnid 
one  who  had  an  interest.  It  was  held,  that  every  pxecutor 
might  bring  all  actvons  that  related  to  the  administration 
of  the  last  will ;  and  if  he  omitted  to  bring  such  as  were 
necessary,  the  diocesan  might.  Similar  to  the  last  was  the 
question,  whether  an  executor  might  come  to  a  Compromise 
or  make  ;iny  agreement  with  the  heir  or  any  debtor  of 
the  testator.  Some  thought  he  could  not  remit  a  debt  any 
itiore  than  a,  procurator  ad  agendum^  unless^  perhaps,  with 
the  consent  of  the  legatees  and  creditors,  who  were  mate- 
rially interested ;  or  he  had  a  special  authority  from  the 
^estatojr  so  to  do.    Others  thought|  that  as  it  might  be  paid 
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to  bim,  and  be  might  bring  an  action  for  it^  especially  if  be 
was  deficient  io. proofs,  and  a  suit  would  be.  hazardousj  be 
might  compromise  a  debt. 

In  the  time  of  John  de  Athona  it  was  a  question,  whether 
an  executor  shpuld  give  security  for  a  due  administration ; 
and  then  a  distinction  was  made  between  a  testamentary  . 
executOFi  and  one  appointed  by  the  ordinary,  who  was 
called  legitmus;  and  it  was  held,  that  the  former  need 
^ive  no  security :  but  we  have  seen,  that  by  later  constitu- 
tions, executors  of  every  kind  were  required  to  give  secu- 
rity (a).    He  also  examines,  whether,  in  giving  an  account 
of  their  administration,  it  was  sufficient  to  verify  what  they 
did  upon  their  oaths;    which  points  we  shall  consider 
presently.    When  an  action  was  brought,  either  by  cre- 
ditors or  by  legatees,  against  an  executor,  they  were  not 
bound  to  shew  the  sufficiency  of  the  property  to  satbfy 
their  demands,  but  that  was  to  be  presumed  till  the  con- 
trary was  shewn  by  the  executor.   ^  Another  question  ia 
the  time  of  John  de  Athena  was,  whether  an  executor 
might  buy  any  goods  belonging  to  the  testator ;  bat  this 
was  afterwards  settled  in  the  negative  by  constitQtloos  ber 
fore  mentioned  (b).    As  to  the  point,  whether  the  heir  or 
the  executor  should  be  proceeded  against  by  a  creditor  or 
legatee,  it  was  held  by  some,  that  the  heir  should^   by 
others,  that  it  should  be  the  executor,  in  all  cases  of  de- 
mands on  tbe  moveables ;  but  our  glossist  says,  that  this 
must,  after  all,  lie  in  the  option  of  the  claimant (c). 
Of  proVatc        When  the  will  was  made,  and  the  executor 
appointed,  then  was  the  authorit}'  of  the  bishop 
necessary  to  carry  it  into  execution.    Thebishop^s  autho- 
rity applied  to  these  points  :  the  proof  and  insinuation  of 
the  will,  the  making  an  inventory,  the  committing  of  ad- 
ministration to  the  executors,  and,  lastly,  the  demanding  d 

(a)  Vid.  ant.'  69.        (h)  Vid.  ant.  69*        (c)  John  de  Atboa.  io  Const. 
OiiQhonijXM.  U,  per' totum. 
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the  executor  an  account  of  bis  adoiinistration  (a).  The 
regular  course  was,  that  the  proof  of  a  will  should  be  before 
the  ordioary  of  the  place  where  the  testator  died  ;  and  for- 
inerlyy  when  a  person  had  effects  in  more  dioceses  than  one, 
they  contented  themselves  with  one  probate ;  but  the  ordi- 
nary of  each  diocese  was  to  give  administration  of  the 
goods  within  his  diocese,  and  was  to  call  the  executor  to 
account.  Thus  stood  the  practice  in  the  time  of  Edward  L 
as  appears  by  the  constitution  of  cardinal  Ottoboni,  and 
the  gloss  of  John  de  Athona  thereoih  so  often  referred  to*  • 
But  at  the  time  <^  which  we  are  now  writing,  a  different 
practice  had  obtained  :f  for  we  are  informed  by  Lyndwood, 
that  the  archbishop  of  Canterbury^  in  his  province,  took 
to  hioiself,  as  well  the  proof  and  insinuatioi^  of  all  wills^ 
as  to  commit  th^  administration  of  the  goods,,  and  to  call 
the  executors  to  account,  in  all  cases»  where  the  testator 
had  bona  notabilia  in  difierent  dioceses  within  his  pro^ 
virice.  This  prerogative  of  the  archbishop  had  given 
rise  to  much  argument  on  the  meaning  of  bo7ia  notabilia ; 
and  Lyndwood,  upon  the  authority  of  constitutions,  of 
doctors,  and  of  reason,  takes  upon  him  to  pronounce  bona 
notabilia  to  be  such,  whose  possession  would  exempt  the 
owner  from  the  description  of  pauper:  but,  proceeds  lie, 
one  who  has  less  than  one  hundred  shillings  sterling  is  a 
pauper;  from  whence  be  concludes,  that  one  having  less 
than  one  hundred  shillings  had  not  bona  notabilia  ((>« 

The  probate  of  tlie  will  is  spoken  of  under  different 
terms  by  our  great  canonists;  the  probatio  or  publieatio^ 
and  the  approbatio  or  iusinuatio ;.  the  two  former  denot* 
ing  the  act  of  the  executor;  the  two  latter,  that  of  the 
bishop.  The  will  of  the  deceased  person  was  required  to 
he  proved  by  two  witnesses  who  were  omni  exceptione 
majares^  When  that  was  done,  the  ecclesiastical  judge 
was  to  give  his  approbation  to  the  proof  {e).    It  was  only  in 

• 

(«)  Lyiid,  179.  t.  (6)  Ibid.  IT*.  (c)  Ibid,  174.  f  g.  h.   ' ' 
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respect  of  the  bona^  or  moveables  and  perscJtialty,  that  a 
will  became  the  object  of  cognisance  to  the  ecclesiastical 
judge ;  he  pretending  no  claim  orer  a  devise  of  a  lay  fe^e ; 
but  if  a  will  contained  both,  it  was  necessary  that  it  shoufd 
be  approved  by  the  spiritual  judge. 

The  making  of  an  inventory,  which  was  the  next  step, 
and  was  so  earnestly  pressed  by  the  abovementioned  con-» 
stitutions,  was  as  requisite  for  the  security  of  the  executor 

,  as  of  the  effects;  foiT  it  bad  become  a  rule  of  the  canonists, 
that  where  a  person  intermeddled  in  the  administration 

■  without  having  made  such  an  inventory  (except  for  the 
expences  of  the  funeraj,  the  probate  anfl  inventory,  and 
the  necessary  preservation  of  the  property),  a  presumption 
was  raised  of  sufficient  assets,  and  he  was  bound  to  answer 
to  every  one  of  the  creditors  (a).  If  no  inventory  was 
made,  the  acts  of  the  executor  were  still  valid  ;  but  he 
might  be  removed,  as  a  suspected  person,  by  the  or* 
dinary  (i).  It  is  said  by  Lyndwobd,  that  debts  which  were 
not  secured  by  some  instrument  or  obligation,  need  not  be 
inserted  in  an  iivventory  till  they  were  received  (c). 

The  siifficiens  eautiOy  which  was'required  by  the  above 
constitutions,  created  some  doubts  among  the  canonists  ; 
for  a  siifficiens  cautio  might  be  of  three  kinds :  it  might  b^ 
either  pignoratitia^fdejussoriaf  or  juraUna;  and  it  seems 
to  have  been  left  to  the  discretion  of  the  ordinar}'  which 
of  these  he  would  take.  If  a  person  was  suspected,  h^ 
would  be  required  to  give  one  of  the  two  former ;  if  he 
was  a  credible  person,  the  latter  was  sufficient  (</).  Another 
consideration  which  Weighed  in  this  point,  was  the  situa- 
tion of  the  executor :  if  he  derived  any  benefit  under  the  ^ 
will,  he  was  to  give  one  of  the  former  securities ;  but  it 
he  was  a  mere  nudus  executor ^  he  was  not  required  to 
give  either  of  the  higher  securities.  Another  consideration 
seems   to   have  been,  whether   he   was   a   testamentary 

(•)  I,ynd.  1 70.  p.        (h)  Itid.         (0  Wd.  1 6S.  b.         (H)  Ibid.  J169.  a. 
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executor  or  appointed  by  the  ordinar}',  and  so  called  legi^ 
tinius;  for  the  former,  being  a  person  entrusted  by  the 
testator,  ought  not  to  be  suspected  by  the  ordinary  ;«^nd 
therefore  the  latter  security  of  an  oath  was  thought  suffi- 
cient in  such  case;  nor  was  that  to  be  required  til]  the  ad- 
ministration was  completely  finished  (a). 

After  the  ordinary  had  committed  administration,  he 
might  remove  the  executor,  if  tliere  was  anysuggestion  of 
fraud  and  mismanagement  of  the  effects  (6),  or  if  he  could 
not  give  a  good  account  of  his  administration.  In  taking 
an  account,  the  bishop  seems  to  have  had  the  same  discre- 
tion as  in  taking  caution  for  a  due  administration.  .  Ac- 
cording to  the  character  and  circumstances  of  the  par- 
ties, he  might  require  a  plena  prcbatioy  or  content  him« 
self  with  the  oath  of  the  executor  ;  and  as  to  the  ac- 
count, he  might  require  it  to  be  more  or  less  parti- 
cular (c)*. 

lo  giving  a  true  account  of  bis  administration,  it  must ' 
arise  very  often  that  the  executor  would  have  a  rcsiduam, 
either  by  reason  of  legatees  dying  before  the  testator,  or 
by  reason  of  the  effects  exceeding  the  dispositions  made  in 
the  will.  In  such  case,  the  law  is  thus  laid  down  by  Ly  nd- 
irood:  if  the  executor  was  a  nudas  minisUr^  who  was  to 
have  no  benefit,  he  could  not  apply  this  residue  to  his  own 
use  ^  but  where  the  executors,  says  he,  are  executores  uiii" 
versorutn  bonorum^  such  persons  being  in  loco  haredum^ 
were  to  take  eyery  thing  that  was  undisposed  of  by  the 
testator  \  and  yet,  says  he,  such  an  executor  would  do 
well,  if  be  disposed  of  the.  overplus  by  the  advice  of  the 
ordinary  (d).  In  the  other  case,  the  testator  would  be 
considered  as^  dying  intestate  with  regard  to  sudi  undis- 
posed property. 

The  consequences  of  intestacy  were  not  much  ^t-  ^^ 
better  ascertained  than  they  were  before  the 

(t)  Lynd.  170.  h,       (6)  Ibid-  177.  g. .      (c)  Ibid.  168. 1.       (rf)  IbicMr9.  e. 
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Stat.  3 1  Ed.  III.  The  diflference  merely  was^  that  instead  of 
trusting  to  the  discretion  of  a  bishop  for  distributing  the 
efiects  in  pios  usiiSf  the  administration  was  to  be  committed 
to  the  next  and  most  lawful  friends  of  the  intestate^  who 
were  to  administer^  and  dispend  them  for  the  soul  of  the 
deceased  (a).  The  text,  therefore,  of  the  canon  law  was 
still  the  rule  by  which  the  administration  was  to  be  go- 
verned; and  we  must  recur  to  our  provinciaf  constitutions 
to  Jearn  what  was  such  aii  application  of  the  property  as 
might  be  said,  according  to  the  notions  of  these  times,  to 
be  for  the  benefit  of  the  deceased  person's  soul.  The 
constitution  of  archbishop  Stratford  abovementioned  di- 
rects that  the  goods  of  an  intestate  which  remained  after 
the  payo^ent  of  debts,  should  be  distributed  ad  pias 
causas,  et  personis  decedentiuw  comanguinas,  servitari* 
buSy  et  propinqius,  tea  aliis,  pro  defunctorum  anmarurfi 
sahUe. 

Of  pious  uies.  '^^^  interpretation  put  upon  pia  cauiit  \>y 
the  canonists  was  extensive.  We  are  informed 
by  Lyndwood,  that  any  person  who  was  an  object  of  com* 
passion;  an  orphauj^  widow,  or  pauper  destitute  of  support 
from  himself;  those  rendered  infirm  by  disease  or  age, 
being  also  poor;  all  such  were  objects  that  came  under 
the  description  of  pia  causae.  They  also  reckoned  under 
the  same  head,  the  watching  of  a  city,  the  repainng  of 
bridges,  roads,  ~  walls  and  ditches  of  a  city  or  castle,  and 
the  like,  particularly  in  cases  of  necessity.  To  these  they 
added,  as  might  i>e  expected  where  churchmen  were  tb6 
interpreters  of  the  law,  the  ornaments  and  fabrie  of 
churches,  lights,  anniversaries,  and  incidents  relating  to 
dif  ine  worship ;  gifts  pro  emendandis  forefactis^  and  ptQ 
maU  ahlaiisy  were  deemed  of  the  ^ame  kind.  In  general| 
any  thing  given  pro  aniniiy  was  judged  to  be  of  this  de- 
scription ;  and  yet  a  gift  to  a  father  or  mother  pro  anitniy 
was  not  so  esteemed  unless  they  were  poor  (&). 

(«)  Vid,  ant,  rol.  H.  387.  (*)  Lynd.  180.  d. 
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The  pi^  catiSie  being  ranked  as  the  first  objects  of  con**, 
sideration  io  this  constitution,  it  should  seem  as  if  nothing 
was  to  go  to  the  consanguineZy  and  the  others  there  men^ 
tioned^  till  some  portion  had  been  first  bestowed  on  some 
of  these  righteous  purposes.  After  these  follov^  the  ron« 
sanguinei,  the  servitores^  the  p^opinqui^  and  others.  •  The. 
church  had  laid -down  to  itself  a  different  rule  for  the  dis« 
tribution  of  the  effects  of  a  layman  and  a  clerk^  and  of  a 
beneficed  and  non-beneficed  clerk.  If  a  bcnefioed  clerk 
died  intestatCi  the  goods  whicli  accrued  to  him  by  means  of 
his  benefice  were^  by  the  canon  law^  to  go  to  the  successor; 
those  that  had  becoifae  his  property  on  other  personal  con« 
siderationsy  were  to  go  to  the  amsanguinti^  and,  upon  failure 
of  them,  to  the  church.  The  same  of  a  clerk  not  bene« 
ficed  ;  only  provision  had  been  made  in  the  early  times  of 
Christianity,  that  the  widow  should  come  in  after  the  am^ 
sanguineiy  and  before  the  church.  In  case  of  laymen  in* 
testate,  upon  failure  of  the  consanguinei  and  the  widoWj 
the^a^^  was  to  succeed.  The  manner  in  which  the  Con* 
sanguinei  were  to  be  reckoned,  is  thus  laid  down  by  Lynd* 
wood.  The  first  consideration,  says  he,  in  the  succession 
ab  intesiatOy  is  that  of  the  children ;  the  second,  of  the  ascen- 
dants,  with,  some  collaterals,  if  any  are  extant ;  the  third,  of 
the  transverse  line;  the  first  two  being  extended  in  infinttUffti 
the  third  only  as  far  as  the  tenth  degree,  whether  agnatiot 
eognaii.  Upon  failure  of  these,  and  not  till  th6n,  if  there 
was  any  widow  of  the  deceased,  she  was  to  succeed  ;  and 
after  her  ihejiscus  (a).  The  portion  to  the  servitores^  was  to 
be  according  to  their  several  merits.  Propinquus  might  be 
understood  either  of  blood  or  neighbourhood|and  the  others^ 
according  to  Lyndwood,  roust  be  poor  persons ;  who  hav« 
ing  before  been  reckoned  among  the  pue  cama^  were  thus 
dc^ibly  provided  for  (b).  The  whole  of  the  effects  was  to 
be  distributed  in  the  above  way  \  formerly  by  the  ordinary 

(a)  Lyndi  110,  f.  {h)  Ibid.  180.  h.  i.  k. 
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(without  reserving  any  thing  to  hinise10»  but  since  the 
Stat.  31  Ed.  III.  by  the 'next  and  most  lawful  friends,  in 
such  proportion  to  each  of  those  objects,  as  seemed  good 
to  the  person  distributing.  It  is  made  a  question  by  Lyndi- 
wood|  whether  under  the  description  of  consanguinei  or 
prapinjuifSLfiy  thing  could  be  demanded  dejurt  by  bastards 
.  and  spurious  children ;  which  he  answers  himself  in  the 
negative:  but  he  thinks  they  ought  to  be  considered  under 
the  light  of  poor  persons,  and  should  be  provided  for  per 
viam  ekemosx/n^  («). 

Such  was  the  rule  of  the  ecclesiastical  law  respecting 
the  distribution  of  intestates'  effects,  if  that  can  be  called 
a  rule  which  was  no  direction,  and  that- law  which  had  no 
sanction  to  enforce  it ;  for  the  proportion  to  be  assigned 
to  each  of  the  objects  intended  to  be  benefited,  is  no 
where  ascertained.  This  was  to  depend,  first,  on  the  dis- 
cretton  of  the  administrator ;  and,  secondly,  on  that  of  the 
bishop,  to  whom  he  was  to  be  accountable;  and  the  per- 
son who  was  to  be  intrusted  with  this  charge,  was  to  be 
chosen  by  the  bishop,  under  no  other  restriction  than  that 
of  being  next  and  most  lawful  friend  of  the  deceased.  It 
camnot  likewise^ but  be  remarked,  that  the  postponing  of 
the  widow  to  the  descendants  and  ascendants  in'mfiniium, 
and  to  the  agnati  and  cognati  as  far  as  the  tenth  degree,  was 
a  very  inequitable  and  unjust  disposal  of  the  husband's 
property,  and  could  hardly  be  palliated  by  the  probability 
of  his  having  lands,  out  of  which  she  would  be  intitled  to 
dower. 

The  retimahi-^  The  Correction  of  these  inconveniences  was 
iu  part.  .to  be  sought  elsewhere.  In  different  parts  of  the 
kingdom  particular  customs  prevailed,  which  controuled 
the  general  law  of  intestacy.  The  custom  of  a  province,  of 
a  county,  of  a  city,  or  a  district,  was  to  be  foood  in  num- 
berless  places,  and  the  property  of  dedeased  persons  was 

(«}  Lynd.  ISO.  o. 
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thereby  divided  with  more  certaintyi  and  with  less  inter-" 
ference  and  discretion  of  strangers.  In  some  places  it  was 
the  custom,  if  the  deceased  left  a  wife  and  no  children,  that 
half  of  the  goods  were  considered  as  the  part  of  the  deceased, 
and  the  other  half  went  to  bis  wife ;  the  same  if  he  left  only 
children  ;  if  a  wife  and  children,  then  a  third  belonged  to 
the  deceased,  and  the  other  two-thirds  to  the  wife  and 
children ;  if  there  was  no  wife,  nor  children,  then  the  whole 
belonged  to  the  deceased.  In  some  the  wife  took  all ;  in 
others,  the  children :  and  when  goods  were  in  places  where 
different  customs  prevailed,  they  were  to  be  divisible  ac-> 
cording  to  the  custom  of  the  place  where  they  were  respect^ 
ively  found  («)•  If  no  disposition  was  made  to  the  deceased 
person^s  third,  or  half,  as  the  case  might  be,  that  also  be« 
came  subject  to  a  like  division,  according  to  the  custom. 

Of  all  these  customs,  that  which  gave  a  third  to  the 
wife,  another  to  the  children,  and  a  third  to  the  deceased, 
and  in  case  of  only  a  wife,  or  only  children^  the  half,  was 
most  frequently  met  with ;  and  it  seems  to  have  so  gene* 
rally  pervaded  the  kingdom,  as  to  be  mistaken  for  the  ge- 
neral law  of  intestacy.  Indeed  ^his  claim  of  the  wife  and 
children,  where  it  prevailed,  had  been  carried  still  further : 
it  bad  been  construed  to  be  such  an  inherent  right  in  them, 
as  to  restrain  the  power  of  disappointing  them  of  this  rea^ 
sonable  part  of  the  goods  by  will ;  the  possessor,  it  was  con- 
tended, having  a  powerW  disposing  by  will  of  nothing  but 
his  portion,  or  dead  ma3i$  part.  . 

We  have  before  had  occasion  to  relate  the  discussion 
that  this  claim,  at  different  times,  raised  in  our  temporal 
eourts  (A).  The  question  had  all  along  been,  whether  this 
was  a.  common^law  right,  or  one  supported^  only  by  the 
special  custom  of  different  places;  and  the  last  determina- 
tions in  the  reign  of  Ekiward  IIL  seem  to  countenance  tlie 
latter  opinion.    Conformably  with  those  decisions,  we 

(«)  JLyna.  17t.  L  m.  111.  a.  {h)  Vid.  tat  67,  ftc 
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find  an  action  in  the  reign  of  Henry  VI.  {a)  and  another  in 
the  reign  of  Edward  IV.  (A)  against  an  executor  for  a 
reasonable  part,  where  a  special  custom  of  a  county  is 
alleged.  There  is  an  instance  of  one  action,  which  was 
*  grounded  upon  the  usage  generally,  without  stating  it  to  be 
of  the  realm,  or  of  any  county  or  place  (r).  If  we  look  a 
little  furtlier  on  in  our  juridical  history,  we  find  it  laid 
down  positively  by  Fitzherbert  and  others,  in  the  reign  of 
Henry  VIII.  that  this  claim  of  the  wife  and  children  was 
by  the  common  law  that  prevailed  through  the  whale  realm . 
and  Ihat  the  action  de  rationabili  parte  might  be  main- 
tained against  the  executors  {d)\  so  that  the  power  of 
making  a  will  was,  in  case  of  leaving  a  wif<f  or  children^ 
confined  to  the  dead  man's  part.  This  opinion  seems  to 
be  strenuously  maintained  bj'  Brooke,  some  time  after  the 
reign  of  Henry  VIII.  Thus  stood  this  question  about  suc- 
cession to  personal  property,  whether  in  case  of  a  will  or 
intestacy,  in  the  reigns  of  Edward  VI.  and  Queen  Mary, 
and  for  some  years  after. 

Before  we  leave  the  subject  of  wills  and  intestacy,  it 
will  be  proper  to  lay  before  the  reader'such  few  notices  on 
the  point  of  jurisdiction,  as  are  to  be  found  in  the  ba6ks 
of  common  law.  And  first  with  i^gard  to  executors,  and 
the  suits  they  might  bring,  or  be  liable  to,  we  find  it  very 
early  laid  down,  that  a  man  could  not  generally  sue  an 
executor  in  the  spiritual  aomt  for  the  testator's  debt ;  yet 
if  the  testator  enjoined  the  executor  to  pay  such  debt,  tlien 
fae  might  sue  for  it  in  the  spiritual  court,  because  of  the  \x\^ 
junction  and  promise :  and  this  was  considered  as  law,  so 
low  down  as  the  reign  of  Henry  VIII.  (f).  An  executor 
might  sue  another  in  this  court  for  the  testator's  goods :  as 
where  goods  were  bequeathed,and  a  stranger  obstructed  htm 


(o)  S8  Hen.  Vt  4.  {h)  7  Ed.  IV.  20,  21.      ^ 

(c)  30  Hen.  VI.  95.  Brp.  Racion*  Pftrt.  7.        (d)  Bro.  Racton.  Part.  6. 
(e)  ^Hm.  HL  FiU.  Proh.  17.;  and  vid.  G9odaU,^c. 
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in  bestowing  the  legacyi  the  executor  might  sue  faitn  in  this 
court  (a) ;  but  if  the  goods  bequeathed  were  taken  from  the 
executor,  he  must  bring  trespass,  and  could  not  sue  in  this 
court  (&).  So  generally  was  it  settled  that  legacies  should 
be  sued  for  in  this  court,  and  not  in  the  temporal,  that  if 
z  termor  bequeathed  his  crop,  this  court  would  bold  plea 
of  it  (c).  Where  one  sued  in  this  court  for  goods  devised, 
which  another  claimed  by  de^d  of  gift,  and  thereupon 
brought  a  prohibition,  it  was  held,  that  being  a  legacy,  it 
could  only  be  determined  in  this  court  id).  Considering  " 
the  legatee  bad'such  action,  it  was  held,  that  he  could  not 
take  the  goods  without  the  executor's  consent  (e) ;  besides, 
tbe  Jaw  did  not  oblige  the  executor  to  pay  them,  till  the  . 
debts  of  the  testator  were  paid  (f).'  But  where  land  was 
devised,  the  devisee  might  enter  immediately,  as  he  bad 
no  suit  to  demand  it  in  the  spiritual  court  {g).  If  any 
thing  was  bequeathed  for  the  reparation  of  the  fabric  of  a 
church,  the  executors  might  be  sued  in  this  court  (h). 

The  article  of  tithes  has  not  hitherto  been 
mentioned  in  any  other  way  than  as  an  object  of  '^^  *^ 
judicial  cognisance,  which  was  at  different  times  disputed 
between  the  temporal  and  spiritual  courts  ({).  It  is  only 
once  that  we  were  called  upon  to  notice  the  nature  of  this 
provision  for  the  clergy,  and  this*  was  on  the  occasion  of 
the  statute  of  sylva  c^dua  (k).  In  no  other  instance  bad 
the  legislature  thought  it  necessary  to  interpose  for  settling 
questions  of  tithe ;  and  dur  temporal  courts  had  no  autho«- 
rity  to  prescribe  any  rules  on  this  head*  The  decision, 
therefore,  to  ascertain  **  what  was  tithe,  and  what  not,** 
remained  wholly  with  the  spiritual  court/and  tbe  clerical 
legislature.    Tbe  nature  of  tithes,  in  this  country,  must  be 

(a)  4  Hen.  III.  Fitz.  tbiil.  (b)  S  IU<;.  III.  17. 

(c)  37  Hen.  Vl.  9.  8  Hen.  HI.  Fitz.  Pfroh.  19.         (d)  46  Ed.  HI.  32. 

(0  20  Ed.  IV.  9.         '      /y>  2  Hen.  VI.  15.  (g)  Vid.  ani.  Vol.  1. 455- 

(fc)  Rcf .  48.  b.  Vid.  Aa  ApoJogie,  Aw.  82,  23, 24.  .  "^       ' 

(t)  Vid.  aikt.  vol.  L  -JO.  C^)  ViO.  *i>U  Vok  U.  388^ 
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collected  from  the  constitutions  of  provincial  synods,  the 
volumes  of  the  canon  law,  and  tlie  opinions  of  learned  doc- 
tors. To  these  we  must  now  resort ;  and  we  shall,  with 
the  assistance  of  our  countryman  Lyndwood,  lay  before 
the  reader  what  appears  to  have  been  the  opinions  on  this 
subject,  which  prevailed  in  our  ecclesiastical  courts  during 
the  reigns  of  Henry  VI.  and  Edward  IV.' 

The  text  of  our  law  of  tithes  is  chiefly  comprised  in 
three  constitutions  of  the  time  of  Edward  II.  These  were 
made  by  Robert  Winchelsey,  archbishop  of  Canterbury, 
in  diflFerent  synods  held  for  his  province.  The  first  of  these 
is  stated,  at  the  opening  of  it,  to  be  for  preventing  dis- 
putes, and  for  rendering  the  claim  of  tithes  uniform  through 
the  whole  province.  It  ordains,  that  the  tithe  of  fruits 
should  be  paid'  in  full  (a),  without  any  deduction  for  the 
expence  of  raising  them,  or  auy  diminution  whatever":  the 
same  of  the  titjie  of  fruits  of  trees,  the  tithe  of  all  sorts  of 
seeds,  and  the  tithe  of  herbs  in  gardens,  unless  any  ade« 
quate  (b)  composition  was  made  for  them.  It  declares, 
that  tithe  should  be  demanded  of  hay,  wheresoever  it  grew, 
whether  in  large  meadows  or  small,  or  even  in  the  high- 
ways. The  tithe  of  lambs  was  ordered  in  this  way:  if 
the  number  was  six  or  less,  six  oboli  were  to  be  given  by 
way  of  tithe ;  if  they  were  seven,  the  seventh  was  to  be 
given  as  a  tithe,  and  the  parson  was  to  return  three  oboli 
to  the  person  paying  it,  as  a  compensation  to  reduce  the 
tithe  to  a  fair  tenth ;  if  there  were  eight,  the  parson  was^ 
to  have  the  eighth,  and  give  only  a  denarius  as  a  compeiw 
sation ;  if  nine,  the  parson  had  the  option  to  take  the  ninth, 
and  give  one  obelus (c)  to  the  parishioner,  or  to  wait  till  the 
oext  year,  when  he  might  have  his  tenth  Iamb.  The  par* 
son  so  waiting  was  allowed  to  take  the  sepond  or  third 
Iamb,  at  least,  of  the  second  year,  in  consideration  of  bis 

(c)  HUgrh  {jk)  The  word  in  tbc  ongiBal  it  wmptUnt. 

(#)  These  are  Um  termf  in  the  comtitiition ;  and  I  do  not  pretend  to  mIts 
Ihe  diil(eoltiei  there  are  in  the  Latin  nemef  for  our  old  mone^ 
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forbearance  io  the  first  year.  The  same  rule  .which  was 
here  laid  down  about  iaoibB,  was  directed  to  be  observed  in 
case  of  the  tithe  of  wool.  But  if  sheep  were  fed  during 
winter  in  one  place,  and  during  summer  in  another,  the 
tithe  was  to  be  apportioned.  In  like  manner,  if  in  the 
iotenral  between  those  seasons  any  one  bought  or  sold 
sheep,  and  it  was  certain  from  what  parish  they  came, 
the.  tithe  of  such  sheep  was  to  be  apportioned  as  the  tithe 
of  a  thing  which  had  two  domicils :  if  the  former  parish 
was  not  known,  then  that  parish  within  which  they  were 
sheered  was  to  have  the  whole  of  the  tithe« 

It  was  required  that  tithe  should  be  paid  of  milk;  that 
b,  of  cheese  in  the  season  for  making  cheese;  and  of  the 
milk  itself  in  autumn  and  winter,  when  it  was  not  usual 
to  make  cheese.  But  for  these  the  parishioners  might 
make  an  adequate  composition,  wliich  was  always  to  be 
to  the  value  of  the  tithe,  and  in  favour  of  the  church. 
Tithe  was  required  to  be  paid  of  the  produce  of  mills; 
of  pasture  of  all  sorts  (a),  as  well  that  which  was  not  com- 
mon as  that  which  was,  according  to  the  time  and  the  num- 
ber of  them.  Tithe  was  required  of  fisheries  and  of  bees, 
and  of  all  other  goods  which  were  justly  acquired,  and 
were  renewed  annually.  Personal  tithes  were  also  to  be 
demanded  of  artificers  and  merchants  for  the  gains  of 
their  trade,  and  of  all  workmen  receiving  a  certain  stipend;, 
unless  the  stipendiary  chose  to  coDtribute  sometiiing  in 
certain  for  the  use  or  ornameht  of  this  church,  and  the 
parson  consented  to  accept  it  (A). 

Tiie  foregoing  provision  about  the  tithe  of  wool  seems 
to  have  not  sufficiently  obviated  the  difficulties  that  follow- 
ed upon  the  removal  of  sheep  from  one  pasture  to  another. 
To  ascertain  this  more  minutely,  it  was  provided  by  a 

(a)  The  words  io  the  original  ace  4ipastuH$  tt  paseuU,  vhtch  ere  pofliures 
of  difieient  kinds,  in  Uie  eonstiuctbn  of  the  cenotiists  5  the  latter  sigoifyiDg  i 
pattore  fbr  thsep,  in  places  not  caltlrated  nor  ploughed  ^  thf  former  all  sort/i 
4f  pasture. 

(^)  Lynd.  J91  to  196. 
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subsequent  conaiitutiQu  of  the  same  prelate  as  follows  i 
The  tithe  of  wool,  milk,  and  cheese,  was  to  ba  fully  paid 
to  the  church  of  the  parish  where  the  sheep  were  ooQtinually 
fed  and  couched,  between  the  time  of  shearing  (which 
was  after  the  middle  of  May,  and  before  the  middle  of 
June  and  the  feast  of  St.  Martin),  although  they  were 
afterwards  removed  into  another  p^ishj  and  there  shear* 
ed  :   and    to    be   certain    of  this   payment,   the   sheep 
were  not  to  be  removed  till  security  was  given  to  the 
parson  for  payment  of  the  tithe.    If  they  were  removed 
within  those  times  to  another  parish,  each  church  was  to 
receive  a  proportion  of  the  tithe,  according  to  the  portion 
of  time ;  provided  that  no  account  should  be  taken  of. any 
space  of  time  less  than  thirty  days.    Tliis  provision  must 
be  considered  as  applying  only  to  the  tithe  of  wool,  that  of 
milk  and  cheese  being  to  be  received   instantly  at  the- 
parish  where  the  sheep  were  fed  and  couched  *    Again,  if 
the  sheep  fed  in  one  parish,  and  couched  in  another,  the 
tithe  was  to  be  'divided  between  the  two  churches.     If 
after  the  feast  of  St.  Martin  sheep  were  carried  to  other 
pastures,  and  till  the  time  of  shearing  were  fed  in  one  or 
several  parishes,  either  in  the  pastures  of  their  owners  or 
of  others,  ft  was  ordained,  that  the  feeding  iihould  be  esti* 
mated  according  to  the  number  of  sheep,  and  tithe  should 
be  demanded  of  the  owners  according  to  such  estimation. 
The  tithe  of  milk  and  cheese  from  cows  and  goats, 
was  to  be  paid  where  they  fed  and  couched  ;  and  if  they 
fed  in  one  parish  and  couched  in  another,  the  tithe  was 
to  be  divided  between  the  parsons.    Lambs,  calves,  colts, 
and  other  titbable  younglings,  were  to  be  tithed  propor^ 
tionably,  having  respect  to  the  several  places  where  tbey 
were  begotten,  born  and  fed,  and  the  time  they  were  in 
the  several  parishes..    It  was  left  to  the  custom  of  different 
places  to  decide  what  should  be  paid  for  tithe,  where  the 
milk  for  the  small  number  of  cows  was  not  sufficient  for 
making  cheese ;  and  what  for  Iambs,  calves,  colts,  fleeces. 
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geese^  or  such  things  as  are  too  small  to  pay  a  certain  tithe. 
If  sheep  were  killetl,  or  died  by  accident^  after  the  feast 
of  St.  Martin,  tithe  was  to  be  paid  to  the  parisb^church. 
If  sheep  belonging  to  one  parish  were  shorn  in  another, 
die  tithe  was  to  be  given  to  the  parson  of  the  parish  where 
they  were  shorn ;  unless  it  could  be  shewn  that  satisfac- 
tion  had  been  n^ade  for  the  tithe  elsewhere  (a). 

To  these  two  constitutions  may  be  added  a  third  of  the 
fiame  prelate,  in  which  the  articles  subject'  to  tithe  arc 
briefly  summed  up.  It  ordains,  that  tithe  should  be  paid  of 
milk  (i);  of  the  profits  of  woods,  pannage,  of  woods  and 
of  trees,  if  sold  ;  vivaries,  piscaries,  rivers,  ponds,  trees, 
cattel(f),  pigeons  (rf),  seeds,  fruits,  beasts  in  warrens;  of 
fowling;  of  gardens;  curtilages,  wool,  flax,  wine  and 
grain,  turves  in  places  where  they  were  dug  and  made ; 
swans,  capons  (cr),  geese,  ducks,  eggs,  hedge-rows  (fj, 
bees,  bDney,  and  wax ;  of  mills,  hunting,  handicrafts,  and 
merchandise;  as  also  of  lambs,  calves,  colts,  according 
to  their  value.  In  short,  says  the  constitution,  let  satis- 
faction be  made  of  all  other  things  to  the  churches*  where- 
onto  they  by  law  belong ;  no  deduction  being  made,  in 
calculating  the  tithe,  for  the  expences  attending  the  pro- 
duction of  the  thing,  except  only  in  handicrafts  and  mer- 
chandise (g). 

In  the  following  reign,  we  find  a  constitution  ^-^^-^  ^^^ 
of  archbishop  Stratford  tipon  the  subject  of  sylva 
c^iRia.     Persons,  says  that  ordinance,  had  refused  to  pay 
tithe  de  syhis  c^duis^  et  lignis  arbarum  c^duarum  exctsis^ 

(a)  hjnd,  19*r»  198, 199. 
{I)  The  constitution  adds,  that  this  tithe  shall  be  paid  io  Ai^ust  as  well  as 
tlie  other  month ;  it  is  therefore  probable,  that  people  claimed  to  be  exempt 
from  anch  tithe  during  this  month.  This  being  the  iM-incipal  harvest  month, 
men  might  think  it  .hard  to  pay  tithe  of  milk,  while  they  were  paying  tithe  of 
corg,  and  vTcre  obliged  to  feed  their  barrestera  with  the  miik.  Johns.  GanenH 
md  locum.  (c)  Pecorum* 

((2)  Columharum,        (e)  Caponumi  the  Oxford  copy  bat  it  pavonum* 
(f)  7h€vecH  ^grorunu  (g)  Lynd,  199, 900,  301. 
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tbougb  these  cost  less  labour  than  the  fruits  of  trees ;  aU 
leging  that  they  had  never  before  paid  it ;  aod  expressing 
a  doubt,  what  was  properly  ^Iva  c^dua.  To  remove  this 
doubt  it  was  now  ordained,  that  si/lva  cmdua  was  that  wood, 
of  any  kind,  which  was  kept  on  purpose  to  be  cut,  and 
which  being  cut,  grew  again  from  the  stun\p  or  root :  of 
such  wood,  it  was  declared  that  a  real  or  presdial  tithe  should 
be  paid  (a).  This  is  a  more  satisfactory  explanation  than 
the  negative  provision  made  by  parliament  on  this  head,  in 
the  same  reign,  which  has  been  before  mentioned  (&);  and 
which  merely  declared,  that  wood  of  twenty  years  growth 
felled  for  (hip-building,  or  the  like  uses,  should^  not  be 
construed  to  be  s^ha  c^dua:  this  statute,  however,  is  a 
sort  of  evidence,  th^t  the  definition  contained  in  the  above 
constitution  was  not  sMificiently  attended  to. 

Upon  these  legislative  regulations  for  the  due  payment 
of  tithes,  several  observations  arise>  which  have  not  escaped 
the  accurate  and  discerning  Lyudwood.  These  contribute 
to  opeu  some  difficulties,  with  which  the  subject  would  be 
otherwise  embarrassed.  As  to  the  uniformity  which  the 
first  of  these  constitutions  was  to  introduce  through  the 
whole  province,  it  had,  according  to  Lyndwood,  no  other 
meaning  than  that  tithes  should  be  universally  paid ;  for 
the  different  customs  that  prevailed  in  various  parts  of 
the  kingdom,  were  still  to  govern  with  respect  to  the 
mode  in  which  they  were  to  be  collected.  Various  were  the 
customs  by  which  tithe  used  to  be  collected.  Thus  it  was 
the  custom  in  some  places  to  tithe  corn  in  sheaves,  in  others 
it  was  tithed  while  loose  ;  in  some  it  was  tithed  in  the 
field,  in  others  in  the  owner's  barn;  in  others  it  was 
carried  to  the  parson's  barn  (c).  The  time  of  winter  and 
summer,  mentioned  in  the  above  constitutions,  depended 
on  the  customs  of  different  countries :  in  some  places,  sheep 
were  removed  from  one  pasture  to  another  about  Michael- 
mas, and  were  there  fed  till  Candlemas^  or  St.  Peter,  or 
(0  Lynd.  190.        (»)  Vid.  ant  vol.  Ih  3»S.         (c )  Lyad,  193*  f. 
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the  Annunciation;  in  others  they  were  removal  at  the 
feast  of  Atl  Souls,  and  continued  till  the  feast  of  8t«  Philip 
and  St.  James  ;  and  the  winter  accordingly  was  said  to 
commence  and  finish  at  those  several  periods  (a). 

It  depended  upon  custom  what  should  be  paid  for  any 
particfifar  tithe :  but  such  customs  were  always  subject  to 
this  correction,  that  tithes  being  due,  as  the  canonbtt 
beld^yter^  dioinOj  they  could  never  be  diminished  in  value 
below  the  just  tenth,  by  any  custom ;  though  a  cuntom 
was  esteemed  good  which  gave  to  the  church  more  than 
the  real  tenth.  If  a  custom  could  not  diminish  the  value 
of  the  tithe,  much  less  would  it  be  allowed  to  take  away 
the  whole  tithe :  a  custom^  therefore,  de  non  decimando  was 
held  to  be  bad  (b). 

Tithes  were  divided  into  great  and  smallj  and  into 
pradial  and  personal.  Among  small  tithes  were  reckoned 
wool, flax,  milk,  che^e,  honey,  wax,  eggs,  lambs,  poultry, 
and  the  other  productions  of  animals,  the  fruits  of  trees, 
and  all  the  productions  of  gardens  (c) :  the  rest  were  con- 
sidered as  great  tithes.  Prcedial  tithe  was  that  which  arose 
from  mills,  piscaries,  hay,  wool,  bees,  and  the  fruits  and 
produce  of  the  earth :  it  was  so  called  because  it  came 
from  a  certain  place  {d).  Personal  tithes  were  such  as  were 
paid  rather  in  respect  of  the  person  than  the  soil,  as  from 
the  profit  of  a  man's  labour  and  employment.  Some 
articles  were  of  a  mixed  nature,  arising  partly  from  the 
soil,  and  partly  from  the  labour  and  employment  of  men ; 
as  iambs,  wool,  milk,  and  some  other  things;  and  it  was  a 
matter  of  argument  among  the  canonists,  whether  these 
were  properly  predial  or  personal  tithes.  But  the  better 
opinion  seems  to  have  been,  that  they  were  prasdial. 
Yet  the  shepherd  who  had  the  custody  of  the  she.ep,  was 
bound  to  pay  also  a  personal  tithe  of  his  wages.  It  was 
material  to  ascertain,  whether  a  tithe  was  of  the  former  ot" 

> 
(«)  I^ynd.  194.  b.       (I)  IMd.  199*  r.  n.        (c)  Ibid.  199.        (rf)  Ibid.  198. 
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latter  description ;  because  prsedial  tithes  were  due  to  ebe 
church  of  the  parish  where  the  land  on  which  they  arose 
was  situated  ;  personal  tithes  to  the  church  where  th& 
person  paying  them  heard  service  and  received  the  sacra- 
ments (a). 

Composition  &  is  put  as  a  question  by  Lyndwoo^  wbe* 
fi>r  titbea.  ^her  the  parson  could  enter  into  a  permanent 
composition  with  bis  parishioners  to  receive  less  than  a 
tenth ;  and  he  answers  it  in  the  negative.  For  though , 
says  hCy  a  composition  for  tithes  might  well  be  made  be* 
tween  clerks,  yet  it  would  not  hold  between  a  clerk  and  a 
layman.  But  in  this  there  was  a  distinction*:  such  a  com- 
position, if  for  tithes  already  due,  was  good  ;  but  for  tithes 
to  be  paid,  a  composition  with  a  layman  was  held  not  to 
be  good,  unless  sanctioned  by  judicial  authority  of  the 
bishop  (b),'  The'composition  therefore  spoken  of  in  these 
constitutions,  must  mean  such  a  one  as*^was  to  have  no 
binding  force  on  the  successor,  and  was  only  to  adjust  pay- 
.  ments  that  ought  to  have  been  made  before.  Compositions 
of  both  sorts  seem  to  have  been  very  conunon  for  small 
tithes. 

.  Freed ial  and  personal  tithes  might,  by  possibility,  be 
due  in  consideration  of  the  same  thing.  This  was  the 
case  with  respect  to  fish.  If  fish  were  taken  in  an  inclosed 
place,  a  prsedial  tithe  was  due  to  the  church  of  the  parish 
where  they  were  taken;  but  if  they  were  taken  in  a 
stream  that  passed  from  one  place' to  another,  then  a  per* 
sonal  tithe  would  be  due  to  that  parish-church  at  which 
the  person  taking  them  heard  divine  service  and  received 
the  sacraments.  This,  however,  was  only  where  a.  person 
fished  without  paying  any  thing  for  such  Jiberty;  for' 
where  he  paid  an j^ rent  or  price,  then  a  tithe  of  such  rent 
or  price  was  due  to  the  church  of  the  parish  where  the  fish 
were  taken  :  the  same  of  the  titlie  of  birds  and  beasts. 
The  tithe  of  fish  caught  in  the  sea  was  considered  by 
(a)  Lynd.  SOO.  b«  {b)  Ibid.  1  ^.  s.  1 94. 
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some  as  pncdial ;  though  the  better  opinion  was,  that  this 
was  a  personal  tithe  (a). 

The  tithe  of  mills,  according  to  the  above  constitution, 
consisted  in  the  tenth  of  their  produce ;  and  this,  says 
Ljndwood,  could  only  .be  effected  by  paying  the  tenth' 
measure  of  aU  the  corn  ground  there,  for  the  benefit  of  the 
lord  or  the  miller.  For  it  was  not  sufficient  to  pay  the 
tenth  of  the  rent,  that  being  not  the  true  value,  as  the  te* 
nant  was  to  gain  something  beyond  the  rent ;  but  if  the  lord 
payed  a  tithe  of  the  rent,  and  the  tenant  of  his  gains,  every 
thing  that  was  due  to  the  church  would  be  paid  ;  and  if  the 
parson  preferred  it,  the  tithe  might  be  paid  in  that  way. 
The  produce  of  a  mill  was  to  be  tithed  as  a  pnedial  tithe, 
without  deducting  the  expences ;  but  if  the  mill  was  sold, 
then  the  expences  would  be  deducted  ;  and  after  that  the 
residunm,  which  was  the  dear  gains,  would  be  tithed|as 
a  personal  tithe.  The  expences  were  considered  in.three 
lights :  those  in  re,  thosi  circa  rem,  and  those  extra  rem. 
Thus,  suppose  a  mill  was  bought  for  100/.  this  was  of 
the  first  sort  of  expence;  201,  was  laid  out  upon  repairs  of 
itythis  was  of  the  second;  and  lOL  in  workmen,  horses, 
and  the  like,  this  was  of  the  last  sort ;  in  the  whole  130/. 
If  the  mil]  was  r<^tained  for  six  years,  and  yielded  \oLper 
arm.  produce,  one  of  that  ten  would  be  paid  each  year 
in  name  of  tithe,  without  an^  deduction  of  the  expences ; 
but  if  the  mill  was  to  be  sold  at  the  end  of  the  six  years 
for  1 50/.  a  personal  tithe  must  be  paid  of  the  profit,  after 
allowing  all  tbe.expences.  But  some  doctors,  among  whom 
is  Lyndwood,  thought  that  the  expences  extru  rem  should 
not  in  this  case  be  deducted  K^^d  therefore  the  profit  to 
be  tithed,  according  to  them,  would  be  30/;  {b).  It  was 
held,  that  where  tithe  was  paild  for  milk,  and  cheese  was 
made  of  the  other  nine  parts,  no  tithe  should  be  paid  for 
such  cheese ;  but  if  the  cheese  was  sold,  a  personal  tithe 

(o);Lynd.  195,  q,  (J)  Ibid.  195.  c. 
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should  be  paid  for  the  gains  ihade  thereby  (a) ;  so  anxious 
were  they  t)iat  a  tithe  should  be  paid  upon  every  possible 
gain  (A).  Personal  tithes  were  due  at  the  time  when  the 
gain  on  which  they  arose  was  received  ;  but  on  account  of 
the  smaUness  of  them,  it  is  thought  by  Lyndwood,  thai 
they  should  rather  be  paid  at  the  end  of  th^  year.  They 
were  doe  only  of  the  clear  profit :  if  a  thing  therefore,  in* 
stead  of  being  sold,  was  given  away,  or  kept  by  the  owner, 
it  was  not  tithable,  because  there  was  no  .profit;  but.ac* 
cording  to  the  opinion  of  some  doctors^^  if  the  money 
wherewith  it  was  purchased  had  paid  no  tithe,  the  thing, 
which  catne  in  its  place  should  be  tithed  (c)<  - 
.  The  pei*sonal  tithe  that  was  demandable  of  the  profit  Qii 
merchandise,  was  a  very  serious  consideration  in  towns  and 
cities.  In  the  city  of  JLondon,  there  was  a  custom  to  pay 
by  way  of  offering  one  farthing  upon  every  ten  shillings 
rent  of  a  house,  ou  Sundays  and  certain  feasts  in  the  year. 
It  had  been  endeavoured  to  represent  this  as  a  payment 
in  lieu  of  ^sUch  personal  tithe  as  arose  from  profit  in 
merchandise ;  but  Lyndwood  combats  this  opinion  with 
great  earnestness.  He  contends,  that  if  this  is  at  ail  to  be 
considered  as  a  tithe,  it  is  a  graedial  one,  being  paid  in  pro- 
portion to  the  ren%  which  is  predial ;  if  so,  bow,  says  be, 
is  the  payment  of  a  prsedial  tithe  to  be  a  reason  for  exempt* 
ing  a  person  from  paying  a  personal  tithe  ?  But  the  ordi- 
nance of  the  city  expressly  calls  this  an  offering,  and  there- 
fore it  cannot  be  in  lieu  of  any  tithe  whatever.  For  Chese, 
among  many  other  weighty  reasons,  he  concludes,  that  the 
tradesmen,  artificers,  and  merchants  of  London  are  not, 

(a)  Lyod.  194.  p. 
(b)  The  sveeping  virords  in  the  constitution  are  dt  omnibus  boi^is  justb 
acquisitis ;  upon  which  expression  it  in  grmTely  laid  down  by  Lyndwood,  in 
eonlbnpity  with  tome  foreiso^octors,  that  personal  titha  was  not  demandable 
out  of  the  gains  of  common  prostitutes,  as  long  as  they  continued  in  a  state 
of  impenitence  $  but  when  they  became  penitents,  it  might  be  accepted  ;  and 
cTen  before,  provided  the  consent  of  the  diocesan  was  obtained*  Lynd.  1^$«  o* 
(c)  Lynd.  195.  y. 
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by  reason  of  this  offering,  exeiApt  from  paying  a  personal 
tithe  of  their  profit  in  merchandise  and  employments  (a). 
To  secure  the  regular  payment  of  these  dues,  all  rectors, 
▼icars,  and  chapellains,  are  enjoined  by  the  above  consti-  ^ 
tutions  to  admonish  their  parishioners  of  their  duty  in  this 
respect  to  the  church.  If  they  disregarded  such  admoni- 
tions, they  were  to  be  suspended  ab  ingressu  ecclesup;  and 
if  they  still  continued  obstinate,  were  to  be  proceeded 
against  with  ecclesiastical  censures.  And  farther,  if  the 
rector,  through  fear  or  indolence,  was  negligent  in  de- 
manding his  tithes,  this  neglect  of  the  church's  rights  was 
to  be  punished  vnth  suspension  till  he  paid  a  fine  to  the 
archdeacon  {b). 

To  this  account  of  the  law  of  tithes  given  by  our  ca* 
nonist,  it  does  not  seem  at  aM  necessary  to  add  any  thing 
from  our  books  of  common  law.  It  was  so  expressly  laid 
down  by  the  statutes  of  circumspect  agatis^  and  articuli 
cleri{c^^  in  whkt  cases  they  were  objects  of  spiritual  or  tern* 
poral  jurisdiction,  that  there  had  rarely  arisen  any  contro- 
•  versy  upon 'that  head.  If  they  wer^  not  converted  into 
.  lay  chattels,  or  bound  by  any  Jay  contract,  or  in  particu- 
lar cases,  as  if  they  did  not  exceed  a  fourth  part  of  the  be- 
nefice, they  were  clearly  within  the  cognisance  of  the 
spiritual  court^.  It  must  however  be  remarked,  th|Lt  there 
is  a  case  in  the  time  of  Edward  III.  in  the  exchequer, 
.  where  a  king's  debtor  prayed  process  against  a  person  who 
had  part  of  his  goods,  and  so  rendered  him  less  able  to  satisfy 
the  king's  demand  ;  upon  which  the  party  appeared,  and 
claimed  the  goods  as  tithe ;  the  other  did  the  same  as  par- 
son ;  after  this  the  person  brought^n  by  process  pleaded 
to  the  jurisdiction.  This  plea,  we  are  told,  was  not 
allowed,  but  the  qtiestion  was  held  to  belong  to  t^ie  ex- 
chequer, because  it  was  the  king's  suit.  The  reporter 
expresses  his  surprise,  and  adds,  that  neither  the  king's 

(•)  Lynd. «01,  d.  (i)  Ibid.  196,  197.        (0  Yid.  ant.  vol.  II.  Sl6ja9l. 
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bench  nor  coinidoii->pIeas  would  in  like  manner  entertain 
suits  for  tithes  (a).    This  case  happened   about  twenty 
vyears  after  the  proceeding  for  tithes  by  scire  facias  in  the 
temporal  courts  had  been  taken  away  by  statute  (£). 

Having  gone  through  the  three  points  of  most  intricacy 
in  the  common  course  of  clerical  judicature,  causes  of 
matrimony^  of  testamentSi  and  of  tithes,  we  shall  pass  on 
to  those  which  involve  less  discussion,  and  therefore, 
though  of  great  importance  in  themselves,  require  less  at-> 
tenlion  in  the  student. 

s   liation  '^^  ^^'®  ^^  benefices  ecclesiastical,  without 

touching  the  trial  of  the  patronage,  belonged  to 
this  court,  and  might  be  brought  in  question  in  two  ways, 
cither  upon  the. avoidance  or  spoliation  of  a  benefice  :  the 
former  are  declared  to  belong  to  the  spiritual  judge,  by 
Stat.  25  Edward  III.  pro  clero,  ch.  8,  They  might  depend 
either  upon  death,  resignation,  deprivation,  creation,  or 
cession/  Whether  a  church  was  full  or  not,  or  the  clerk 
properly  qualified,  was  triable  by  this  court  (c).  The  spd- 
liation  of  a  benefice  wa«  triable  in  this  court,  only  where  a 
clerk  was  in  as  an  incumbent ;  for  if  he  was  in  as  an  usurper 
of  the  church,  which  was  full,  or  as  a  trespasser,  the  remedy 
was  by  action  of  trespass,and  not  by  suit  for  the  spoliation  (rf). 
If  two  Encumbents  were  in,  and  they  claimed  by  different 
patrons,  no  spbli.ation  would  lie,  because  the  right  of 
advowson  came  in  question ;  but  where  they  both  claimed 
by  One,  a  suit  for  spoliation  lay  (e) 

Pensions  granted  out  of  churches,  mortuaries,  and 
oblations,  belonged  to  this  court,  both  by  stat.  circumspectc 
agaH$(f)y  and  by  the  common  law(^}.  A  pension  might 
also  be  sued  for  at  common  law,  by  writ  of  annuity  ;"  but 

(o)  38  Ass.  80. 

(b)  Vid.  ant.  vcL  IL  378..  How  matters  of  «<|oity  became  cogpisable  in 
the  exchequer,  by  reason  of  the  suit  of  the  kiog»  vid.  ant.  vol.  IIITS^S. 

(c)  8«  Ed.  IV.  Si.  (rf)  44  Ed.  III.  33.  (e)  S8  Hen.  VI.  19,20.  Ai» 
ApoJogic,  Ito.  31.        C/)  Vid.  ajit;  wl.  11.  216.      ^(^  Reg.  47, 
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if  the  claimant  went  upon  a  prescription,  and  afterwards 
sued  for  it  as  a  pension  in  this  court,  a  prohibition  would 
lie  (a).  It  was  held,  in  the  time  of  Edward  III.  in  an  assise^ 
to  be  a  good  plea  to  the  jurisdiction  of  the  temporal  court, 
to  say  that  the  land  was  a  church*yard  (i) :  this  was<  con- 
formable with  the  law  before  laid  down  by  Bracton  (c);  and 
it  was  once  held,  that  if  a  person  took  trees  in  a  church- 
yard, the  remedy  was  not  by  trespass,  but  by  suit  in  this 
court  {d).  That  a  parish  or  hamlet  claiming  a  right  to 
have  a  curate  to  perform  divine  service,  might  proceed  to 
establish  such  right  (n  this  court,  was  considered  as  of 
long  usage;  notwithstanding, an  action  upon  the  case  w^ 
held  maintainable  for  such-  neglect  (<r).  We  find  %  suit  for 
withholding  a  chauntry  was  deemed  good,  upon  consulta- 
tion ;  which  being  within  the  same  reason,  gives  sanction^ 
as  it  should  seem,  to  the  other  case.  That  pari:»bioners 
might  be  cited- in  a  cause  of  contribution  towards  the  re- 
paration of  the  body  of  a  church,  is  proved  from  the  statute 
drcumspecti  agatis  (^f)\  from  the  Register  (^)^  and  from 
authorities  in  the  time  of  Henry  VIII  (A). 

It  seems  unnecessary  to  adduce  any  authorities  from,  our 
statutes  or  books  of  common  law,  to  shew  what  counte- 
nance had  been  given  to  the  judicature  of  this  court,  in  the 
punishing  6f  offences  that  savoured  of  impiety.  If  a'court 
christian  has  any  jurisdiction  at  all,  it  is  surely  in  matters 
of  thb  nature;  and  the  legislature,  instead  of  making  any 
special  recognition  of  such  authority,  has  been  content  to 
pass  it  over  under  the  general  description  of  meri" spiritU" 
alia,  or  ef  crimes  for  which  the  punishment  of  penance 
used  to  be  infiicted  (i).  It  is  true,  that  of  late  years  the 
legislature  had  been  induced  to  point  out  certaip  new  secta* 
Ties  as  objects  of  particular  animadversion;  but  they  at 


(a)  Viae  Oooddl),  Sec.            (b)  U  Asf.  8.  (c)  Virf.  ant.  vol.  t  43«. 

(d)  rita^  proh.  «6.           (e>  2S  Hco.  VL  52.  {f  )  Via.  ant.  rol.  II.  816, 

fe)  Reg.  45.  46.           (*)  F.  N.  B.  Cgnault.  (i)  Vid.  ant.  voL  U.  21^ 

VOL.  IV.  H 
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Ibe  same  time  fully  recognised  the  former  authority  of 
the  bishops  {a\ 

Perjury  inati  ecclesiastical  cltuse,  or  matter,  uras  an^ 
offence  properly  cognisable  in  this  court.  Under  the  tide 
of  perjury  we  come  to  consider  the  breach  of  a  voluntary 
oath,  whether  taken  privately,  or  publicly  before  an  eccle* 
siastical  judge,  as  was  common  in  these  daysv  This  has 
been  frequently  before  mentioned,  under  the  term  of  l^sic 
JUet\  as  a  disputed  object  of  clerical  judicature.  The  same 
doubt  seems  still  to  have  continued ;  for  upon  comparison 
of  some  cases,  in  thi»  and  the  foregoing  reigns,  there  is  a 
contrariety  that  stands  in  need  of  some  distinction  to  re- 
concile it.  In  the  ease  of  the  vicar  of  Saltasb,  who  had 
made  an  obligation,  and  bad  bound  himself  to  the  observ* 

lance  of  it,  by  oath  taken  before  the  pope's  collector,  it  was 
declared  by  Hankfard  jasticef  that.no  one- should  be  sued 
before  the  ordinary  for  perjury,  but  wheie  the  principal 
matter  on  which  the  perjury  arose  was  of  a  spiritual  nature ; 
for  if  it  was  otherwise,  he  might  in  .that  manner  be  com- 
pelled to  perform  lay  contracts,  which  belonged  only  to  the 
Suits  d^  temporal  courts  {b).  A  few  years  after,  it  was 
IgtmujidH.  likewise  held,  that  where  a  man  had  sworn  to 
make  a  feoffment,  he  should  not,  for  the  i^ve  reason,  be 

.  $ued  for  breach  of  his  oath  in  the  clerical  court  (i*).  These 
cases  happened  in  the  reign  of  Henry  IV*  and  the  spirit  of 
them  was  maintained  in  some  opinions  delivered  in  the  two 
present  reigns.    In  38  Hen.  VI.  the  same  law  was  laid 

.'down  by  Forteseiie,  in  the  exchequer«.chamber,  and  was 
admitted  by  some  others  of  the  judges^  and  denied  by 
none  (d).  .Again,  in  20 Ed*  IV«  it  was  declared  by  Brian, 
that  where  faith  was  made  concerning  a  spiritual  matter, 
as  to  pay  tithes  or  to  marry,  the  breach  thereof  should  be 
punished  in  the  spiritual  court ;  but  not  if  it  was  upon  a 

(a)  Stot.  d Hen.  IV.  c.  15» mkI  3  Hen.  V.  c.  7.  Vid.  ant.  toI.  III.  935.  96(K 
(I)  S  HenaV.  19.  Bro.  Fran.  16.       (c)  11  Hen.  IV.  88.       (cQ  38  Han. 
.  VI.». 


temporal  matter  (a).  Agaio,  io  22  Ed.  IV.  where  an  oat];^ 
had  been  made  for  the  payment  of  money,  the  same  opi- 
nion was  delivered ;  but  the  reason  then  given  bj^  Brian  is, 
because  an  action  would  lie  for  the  money  at  common 
law  (b).  These  opinions  seem  only  to  confirm  what  ha^ 
Jong  since  been  delivered  by  Bracton  {c). 

But  notwithstanding  these  declarations  of  the  judges,  it 
is  beyond  question,  that  the  courts  ecclesiastical  did  de 
facto  hold  plea  of  breach  of  oath  and  of  faith  falsiBed,  or  de 
Jidei  lasione^  as  it  was  termed  (which  was  considered  by 
the  canonists,  in  some  respects,  as  the  breach  of  a  corporal 
oath)  even  when  such  oath  or  faiih,  voluntarily  taken, 
was  for  confirming  of  a  matter  .temporal :  and  this  ap- 
pears not  only  from  the  testimony  of  canonists,  but  from 
decisions  in  our  courts  of  common  law.  ~  It  must  be  re«' 
collected,  how  positively  this  object  of  jurisdiction  is  as- 
serted by  the  constitution  of  Boniface,  in  the  reign  of 
Henry  III.  19  which  it  is  claimed  absolutely,  without  any 
distinction  whether  the  cause  was  spiritual  or  temporal  (J), 
provided  there  was  no  mention  of  chattels.     Such  matters 
are  also  adtnitted  to  belong  to  the  clerical  judicature,  by 
the  statute  circumspect}  agatis,  provided  money  was  not 
demanded  {e).  Conformably  with  this  last  idea,  it  was  held, 
in  the  time  of  Edward  III.  that  though  the  ordinary,  in  such 
cases,  could  not  enjoin  the  party  to  pay  the  debt  according 
to  his  oath,  yet  he  might  enjoin  h^m  corporal  penance  ( /*); 
which  opinion  was  confirmed  by  one  in  the  34  Henry  VI. 
when  it  was  held,  that  where  a  man  bopght  a  i)orse,  and 
swore  upon  the  Evangelists  to  pay  lOZ.  for  it  by  such  a 
day,  if  be  broke  his  faith,  an  action  of  debt  might  be  had 
at  common  law,  and  also  a  suit  pro- Ifssime  Jidei  \n  the 
spiritual  court :  and  it  was  said,  this  would  be  no  prejudice 
to  the  spiritual  court,  because,  the  two  proceedings  wef e 

(a)  20  Bd.  IV.  10.  {b)  22  Ed.  IV.  20.  (c)  Vid.  ant.  foI.  T.  465, 

{d)  Vid.  ant.  vol.  II.  79.        (e)  Vid.  ant.  vol.  11.  217.  (/)  22  As*.  70. 

Pitz.  Prohib.3. 
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foi  diftefent  objects  (a).  A  new  turn,  however,  was  gi^eA 
to  this  doctrine  hy  our  courts  of  common  faw,  in  the 
latter  end  of  Edward  IV. ;  for  it  was  then  declared  b^^  Brian 
and  lAttle^on^  without  any  one  contradicting  them,  that 
in  lasionefidei  arising  upon  a  temporal  matter,  the  spiritnat 
court  might  punish  ex  officio^  but  not  at  the  suh  of  the 
party.  This  latter  opinion  was  adopted  in  the  next  reign  (*), 
and  is  the  latest  opinion  in  oor  books  of  common  law  upon 
this  famous  question.  It  is  thought  the  temporaf  judges- 
required  the  proceeding  to  be  tx  officio'  rather  thail  at  the 
suit  of  a  party,  because  it  was  presumed  that  ihe  party 
would  not  prosecate  merely  for  the  punishment  of  the  sin^ 
but  for  pecuniary  satisfaction  fdr  the  injury  (r). 

Lyndwoodi  however,  seems  to  entertain  n^  such  dis^ 
tinction,  but  speaks  as  if  the  proceeding  might  be  either 
way;  and  he  gives  the  form  of  a  libel,  which  he  thinks  so 
drawn  as  not  to  be  liable  to  a  prohibition :  this  we  shall 
give  the  reader  at  length,  not  only  to  illustrate  the  present 
pointy  but  35  a  specimen,  and  the  only  one,  of  pleadings  in 
this  court.  The  form  of  the  libel  is  as  follows:  A.  proponft 
injudicio  contra  B.  quid  idem  B.  fidei  svx,  interpo- 
91T10NB  {pxjuramento  suo  medio)  promisii  et  se  astrinxit 
dido  A.  decern  libras  tali  die  Jidel iter  soluturuffi;  quia  tamen 
fdtm^  {or  JuramentumJ  idem  B.  dicfo  die  adveniente*pro^ 
missum  suum  hujusmodi  non  servando^  sed  confri  iUud 
iemeri  veniendo  damnabUiter  vibhroU^  minus  canonici  pr^-^ 
iendens  se,  dicta  fidei  sua  (or  fiiramenti)  interpositione 
hujusmodi  vinculo  non  ligari,  dm  re  vert  fidei  interpositio 
(or  jwramerdum)  hujusmodi  ipsum  ad  pramissa  fideliier 
servanda,  secundum  jus  divinum,  et  institata  canonica,  suh 
pttnipeccati  mortalis  effectualiter  astrinxerit,  et  astringaU 
Suari/act/ifidef  qua  requiritur  in  hie  parte ,  petit  pars  dicti 
A^pcr  vos  dominum  juOcem  antedictum  pronunciari,  dt^ 

(«)  34  Hen.  VI.  70.     {h)  W  Hen.  Til.  82.      (<)  See  An  Apologic,  &c» 
ftet  L  48  to  5S» 
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cernty  et  declargri  supradictum.B^^  prffaif  su^  Jldei 
iut^rpositione  (or  JuramerUi  vincidoji^'wi  servqrfdifm  et  im- 
ffendum  promissa  dejure  divinoj  etjuxtq^^anonia^  v^tituta 
effeciualiterj  et  sub  pcend  peccatimortatisi^irictum  et  ligar 
tumfuisse^  et  esse,  nee  non  eundem  B.Jidem'suam  {or  jura^ 
mentumj  ht{jusnwdi  temeri  violdsse,  ac  pr&'violaiione  ipsd 
japonic}  punieiidumforej  et  puniri  debcre  (a),    . 

'if  l^us  far  of  offences  of  the  first  class }  next  &j^  t^^^hose 
of  the  second,  concerning  whiqh  there  is  abupcJanoj^  of 
common-law  testimonies.  As  to  usury,  we  find  it  deolar^ 
\^j  Stat.  15  £d.  III.  c.  6.  that  tl)^  king  should  have  coqitw 
^ance  of  usurers  dead,  and  the  or4inaries  of  such  as  werj^ 
alive.  This  divided  empire  was  noticed  before  frqivi 
Glanville  (A). 

Not^itl^tan<]ing  jdefao^ation  is  m^tiooed  in  Drfunmii^n^ 
the  ^tutes  of  fir^mspecti  agatis  and  qriiculi 
^eri  as  an  object  of  spiritual  cognisance,  without  adding 
any  qualification  as  to  the  nature  of  the  defamation  (c),  yet 
an  exception  had  been  lately  introduced,  similar  to  that 
which  governed  in  many  other  points  of  disputed  jurisdic- 
tion. It  seeoif}^  from  the  tenor  of  Hankford^s  argument  ia 
the  case  of  the  vicar  of  Saltasb,  before  quoted,  that  if  the 
defamation  arose  on  a  temporal  cause,  it  was  beld  not  to 
be  cognisable  in  the  ecclesiastical  court  {d).  So  in  the  reign 
of  Edward  ly.  it  was  said,  that  where  a  person  charge4 
another  with  a  robbery,  ttie  party  difiamed  pould  not  sua 
jii  the  spiritual  court,  because  he  might  have  an  action  at 
common  law;  and  where  an  action  of  trespass  was  brought 
for  goods  t^ken^  and  the  defendant  sued  in  the  spiritual 
f  onrt  for  disfamation,  a  prohibition  was  granted  (0-  There 
is  also  in  tbQ  Begister  a  prohibition  to  a  suit  for  defamation, 
where  a  person  bad  been  a  witness  on  an  inquisition  taken 
for  the  king^  and  the  party  affected  revenged  himself  in 


(a)  Lynd.  3 15.  o.  (&)  Vid.  ant  vol.  1. 1 19.  <       (c)  Vid.  Snt  rol..  IT. 

%\i.  891,  (d)  %  Hen.  tV.  IS;  (•)  18  Ed.  IV.  6, 
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fliis  manner  for  the  lofei  fe^  thereby  wjis  likely  to  sustain  (a). 
We  have  seen,  that/SKslatute  was  made  in  the  reign  of 
tirlward  HI.  decl^rjng,  that  a  prohibition  should  go  jto  all 
guits  for  defani§titm  against  indictors  (b). 

The  layiiig*-pF  Violent  hands  on  a  clerk,  iras  an  offence 
ftiat  was  ^xppftSly  assigned  to  the  cognisanc'eof  the  spiritual 
court,  by  the  statutes  of  circumspect}  agatis  and  of  articuli 
fieri ^c:y*,'ytnd  it  now  rested  entirely  upon  the  distincttoii. 
thefi^'Jiid  down ;  for  it  was  held,  in  22  Ed.  IV.  that  if  a 
xMn.beat  a  clerk,  and  he  sued  him  in  this  court  for  bis  sin 
,>f  excommunication,  he  did  well ;  but  if  he  sued  there  for 
amends,  a  prohibition  would  lie  (rf).  T^hat  sacrilege  wb9 
both  a  spiritual  and  temporal  crime,  appears  by  some  cases 
at  common  law  of  a  very  early  date;  where  it  is  laid 
down,  that  in  case  of  goods  stolen  out  of  a  church  or 
church-yard,  the  owner  might  sue  for  them  in  this  court: 
ihte  same  of  trees*growing  in  a  church-yard  (e).  According 
to  Lyndwood,  this  was  now  deemed  both  a  spiritual  and 
temporal  crime  (f).  Dilapidations  were  an  object  of  spiritual 
censure;  for  in  the  time  of  Henry  IV.  it  was  held  by 
Tirwhit^  that  if  an  ecclesiastical  person  made  waste  of  a 
benefice,  he  should  be  deposed  as  a  dilapidator  of  his 
church ;  add  deposition  was  an  act  of  the  spiritual  judge  (g"). 
We  have  the  authority  of  Lyndwood  for  saying  that  incest^ 
whoredom,  and  any  incontinence,  simony,  usui^y,  heresy^ 
perjury,  witchcraft,  fortune-telling,  drunkenness,  and  the 
like  disorders  and  immoralities  were  crimed  punishable  in 
the  spiritii^l  court  (A). 

kcciesiasticai  Su'ch  was  the  modc  of  proceeding,  and 
courts.  "sv^ch  werfe  the  objects  of  jurisdiction  in  our 

ecclesiastical  courts.  It  is  next  to  be  seen  what  courts 
these  were,  and  who  presided  in  them.  This,  after  what 
has  already  l>een  said,  need  not  detain  us  long.      An 

(a)  Reg.  42.  (b)  Vid,  ant.  vol.  H.  459.    Vid.  An  Apologie,  &c.  56. 

(c)  Yici.  ant.  vol.  JI.  315.  ^92.  (rf)  23  Ed.  IV.  (t)  4  Hen.  III.  and 

17  Hen.  Ill  FiU,  Prohib.  14.  «6.  (/^  Lynd.  315.  q.  {g)  2  Hen,  IV,  9. 
W  I^nd.  9^.  0. 
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English  bishop,  consistent  with  tlie  sobei&e  w«|  have 
just  given  from  the  canon  law  (a),  had  spiritual  jurisdic* 
tion  through  his  whole  dioQese.  The  person  wha 
executed  all  of  this  charge  which  did  not  belong  to  the 
bishop  by  reason  of  his  order,  was  called  a  chancellor; 
'though  it  isxem^able  that  he  is  not  so  nam^  in  any  of 
the  coounissious  he  holds,  nor  executes  the  proper  duty  of 
a  chancellor^  In  early  times,  it  is  said  that  bisjiiops  had  such 
zn  officer,  who  kept  their  seals.  The -chancellor  of  a  bishop 
in  this  couptry  usually  holds  two  oflBces,  that  of  vicavm 
general^  and  .that  of  ^ifficial  prmcipoi:  both  wfaich^  have 
been  mentioned  as  appointments  known  tp  the  canon  law  (()• 
The  first  was  to  exercise  jurisdiction  purely  Spiritual ;  «a 
yisitatioo,  correcUon  of  manners^  granting  institution,  and 
a  general  inspection  and  superintendanc^  of  things  for  the 
.  preservation  of  diiscipline  and  good  government  in  the 
jcfaurcb.  The  business  of  the  latter  (in  which  we  are  more 
particularly  interested)  was  to  hear  causes.  Though  these 
two  offices  have  been  usually  granted  together,  yet  there 
are  instances  of  vicarsrgeneral  being  appointed  s^pajrately, 
«pon  occasional  absence  of  the  bishop ;  which,  indeed, 
was  the  original  design  of  such  an  establishn^ent. 

The  authority  of  a  chancellor,  hke  that  of  his  bishop^ 
is  generally  given  so  fully  as  to  e:Ktend  over  the  whole  dior 
cese  to  all  mattes  and  causes  ecclesiastical.  B.qt  a  bishop 
might  create  some  ei^eeptions  to  this  general  jurisdiction, 
by  giving  a  limited  one  to  a  conmissaty.  A  commissary's 
authority  was  restricted  to  certain  places,  and  jto  certain 
'.causes.  These  officers  correspond  with  jrhat  the  canonist^ 
called  ^Seiaks  foranei  (c),  as  if  restrained  a^idam  fwQ 
only  of  the  diocese.  Another  exception  to  the  jurisdiction 
of  the  chancellor  was  that  of  an  archdeacon.  In  some  arch*- 
deaconries,  partly  by  grants  from  the  biabop,  and  partly 
by  custom^  jtbe  arji^bdeacon  exercises  both  spiritjoal  and  ju- 

(a)  Vid.  ant  4.         (6)  Vid.  oat.  S,  6.  (c)  Vid.  antf}. 
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dicktl  authority ;  and  this,  as  to  causes  and  things,  is  of 
xqo^e  or  less  extent  in  diiferenjb  places;  and  in  sooQe  i^ 
peculiar  and  exempt  from  the  bishop,  in  others  only  con- 
current. But  this  limited  jurisdiction  of  the  archdeacoi^ 
differs  from  that  of  the  comipissary,  and  also  of  ^he  chaitcel- 
lor,  inasmucii  as  he  does  not  receive  it  by  delegation^  but 
has  it  jure  ordinarto,  as  ordinary;  and  M^here  be  doQs  nojt 
preside  himself,^  he  appoints  an  official,  who,  from  his  re« 
si.riction  to  certain  places  and  causes,  may  he  resembled 
to  the  commissary  of  the  bishop.  The  title  gjiv^n  tp  all 
spiritual  courts  was  that  of  ^pnsistory. 
^  "^hus  there  was  in  every  dipcese  a  court  held  before  |;he 
official  principal  of  ^he  bishop;  and  in  some  there  was  also 
one  held  by  the  bishop's  commissary,  and- by  the  official  of 
some  archdeacon*  Besides  these,  there  were  courts  of  the 
archbishops  who  had  tworjurisdictions ;  >one  diocesan,  like 
the  other  bishops ;  thje  other  ^as  a  s)utperintendance  over 
t)i^  bishops  of  their  respeptive  provinces.  ^  The  archbishop 
of  Canterbury  was  considered  as  legatus  natus  in  £lng* 
land  (a).  He  had  five  courts;  the  court  of  arches,  two  courtf 
<^  peculiars,  the  court  of  audiencci  and  the  prerogative 
court.  The  former  was  usually  held  iti  Bow  church,  called 
tcdesia  sancta  Maria  dearcubus ;  aodso  from  the  cht^rch 
this  court  was  called  curia  de  arcukus;  and  it  was  held  by 
j|;be  official  principal  of  the  archbbhop,  called  officialis  df 
arcubus.  The  coqrt  of  peculiars  was  held  by  the  dean  of 
the  peculiars,  having  jurisdiction  over  the  thirteen  parishes 
called  the  peculiars  of  the  ardibishop  in  London  ^  th^  dean 
used  also  to  hold  his  court  in  Bow  ^hurcb.  Th^  other 
c^nrt  of  peculiars  was  held  by  the  sai^e  person  by  the  title 
jhf/t^rfjffie  qfihepectdiarsj  and  Tje  had  jurisdiction  over  fiftjF- 
seven  parishes  lying  in  different  dioceses,  and  not  subjec^t 
to  the  bishop  or  archdeacon,  but  to  the  archbishop.  X^e 
eauri  iff  audience  used  to  be  held  in  the  archbishopfs  pala^l^ 

.    («)  Vid.wit.^. 
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before  auditors,  who  beard  such  matters,  whether  of  con*- 
l^ntionsy  or  vohmtaryjurisdictionyas  the  archbishop  thought 
Rt  to  reserve  for  his  own  determination :  they  prepared 
evidence  and  other  materials  to  lay  befor«e  the  archbishop 
fpr  bis  decision.  T^^.^  ^^^  afterwards  removed  fjom  tl^e 
archbishop^s  palace,  and  the  jurisdiction  qf  it  exejrcised  by 
the  viasteVi  or  official  qf  thcaudiej^cCy  who  held  bis  court 
ici  the  consistory  place  at  St.  Paul's.  The  great  gfl^ces  of 
official  principal  of  the  archbishop,  dean,  or  judge  of  the  * 
pM^uliars,  and  official  qf  the  audience,  have  since  been 
uj^ited  in  o^e  pejrson,  under  ibe  general  name  of  dean  of 
the  arches,  who  is  alsip  vicar-general  of  the  archbishop  (a)« 
These  courts  are  at  present  ail  held  in  Doctors  Coipmons^ 
as  is  also  the  prerogative  court  by  tl^e  judge  of  the  prero> 
gative  court.  This  court  was  for  the  cognisance  of  all 
3vills,  wbere,  the  testator  having  botia  notabilia^  the  proof 
and  admiiustration,  acpording  to  Lyndwood,  belonged  to 
the  archbishop  by  a  special  prerogative  (i).  The  curia  d^ 
arcuius  was  known  under  that  name  long  before  the  reign 
pf  Henry  11.  . 

AU  suits  were  jU)  be  commenced  in  tlie  court  of  the 
^oifficial  principal  of  the  diocese,  unless  the  place  where  the 
ca.i|se  of^uit  arose  was  within  a  peculiar  and  exempt  juris* 
eviction,  ifhether  of  an  archdeacon,  or  jthe  archbishop; 
and  then  before  the  official  of  the  former,  or  the  de^n  op  - 
judge  of  the  peculiars  of  the  latter,  as  the  case  might  be. 
Tliere  lay  an  appeal  from  the  archdeacon  or  bis  official  to 
the  bishop,  that  is,  to  his  of^cial  principal ;  and  from  the 
o$cial  principal  of  jthe  bishop  to  the  argbbbhop,  that  is^ 
to  bis  official  principal ;  for  the  consistory  of  the  official 
principal  being  in  e&ct  only  the  court  of  the  bishop,  the 
appeal,  if  to  him,  would  be  ak  codem  ad  eundem.  From  the 
archbishop  the  regular  course  of  appeal  was  to  the  pope;. 
Ho  appeal  could  be  carried  per  salium  from  th.e  archdeacon 

(a)  Jol^ns.  254  257.  Gibs.  1004.  (t)  Vid,  ant  77. 
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jto  the  archbishop ;  though  a  rule  of  the  canon  law,  aft  wc 
Jbave  seen,  allowjed  such  premature  appeal  to  the  pope  in 
any  stage  of  the  proceeding  (a). 

Such  were  the  ecclcsiasticjil'  courts,  and  such  their  de- 
pendence on,  and  relation  to,  each  other.  Such  they  still 
continue^  i?cith  very  little  alteration,  except  in  the  point 
of  papaf  revision  and  controul,  which  was  Aak^n  away  ia 
the  reign  .of  Henry  VIlI. 

^he  common-law  jurisdictiQQ,  by  which  the 
Prohibitioni.  gpjritual  court  was  controuled  and  circum- 
scribed, seemed  of  late  to  be  enlarging  its  powers  of  at- 
tack ;  for  prohibitions,  which  hitherto  had  been  confined  to 
the  chancery  and  king's  bencb,  were  now  held  by  all  the 
Judges  of  the  common  pleas,  upon  view  of  former  prece* 
dents,  to  belong  also  to  that  court.  But  they  made  the 
following  distinction  between  this  court  and*  the  others; 
that  in  this  there  must  always  be  an  original  writ  depend- 
ing for  the  same  matter,  otherwise  they  had  no  authority 
to  prohibit :  instead,  therefore,  of  granting  a  prohibition,  as 
the  king's  bench,  in  the  first  instance,  the  course  was  to 
get  an  original  writ  of  prohibition  out  of  chancery,  re^ 
turnable  in  the  common  pleas,  commanding  the  justices 
to  make  attachment.  It  was  on  the  same  occasion  agreed, 
that  the  common  pleas  had  authority,  in  the  like  manner^ 
to  grant  writs  of  consultation  (b), 

"provincial  The  reader  bas  been  detained  so  long  witli  the 
coirttitniioM.  detail  of  the  juridical  system  which  prevailed  in 
our  ecclesiastical  courts  at  this  time,  that  he  will  probably 
•be  content  with  a  slight  notice  of  what  was  done  by  the 
clerical  legislature.  Our  attention  has  not  been  drawn  to 
the  transactions  of  the  provincial  synods,  since  we  men- 
tioned the  constitutions  of  archbishops  Peckham  and  Win- 
cbelsey,  in  the  reign  of  Edward  I.  From  that  period  down 
to  the  present,  the  archbishops  of  Canterbury  had  held  man;^ 

{a)  Gibs.  1036.  lb)  38  Hen.  VI.  J4» 
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provincial  synods^  and  made  various  constitutions  therein. 
J.n   1922  a  synod  w'as  held,  and  constitutions  made  by 
'Walter    Reynolds;    in    1328,   1330,    1332,    by    Simon 
Mepham  ;   in   1342,  and    1343,  by  John  Stratford  ;    in 
1351,  1359,and  1362,  by  Simon  Islep';  in  1367,  by  Simon 
Langham ;    in    1378,  by  Simon  Sudbury;   in   1391,  by' 
William  Courtney ;  in  1 398,  by  !Roger  Walden  ;  in  1408, 
by  Thomas  Arundel;    in  1415,   1416,   1430,  1^34,  and 
1489,  by  Henry  Chichley;   in  1445,  by.  John  Stafford, 
Wliile  the  province  6f  Canterbury  was  thus  regulated  by 
the  care  and  industry  of  successive  pirelates,  there  appear 
no  provisions  made  for  the  lite  purpose  by  the  archbishops 
of  the  other  province,  except  the  constitutions  of  William 
de  la  Zouche  in  1350  ;  those  of  John  Thorsby  in  1363, 
which  were  partly  a  irepubjication  of  those  of  the  former 
,  prelate;  and  those  of  John  Kemp  in  1444,  which  were 
partly  transcribed  from  soqae  of  Winchelsey*s  in  1805. 
This  seemed  a  defect  in  the  clerical  polity;  to  remedy 
^hich,  and  to  reduce  the  order,  discipline,  and  judicature 
of  the  national  church  to  some  uniformrity,  it  was  pro- 
vided in   1462,.  in  a  convocation  of  the  clergy  of  York, 
held  by  William  Booth,  that  the  effect  of  the  constitu- 
tions of  the  province  of  Canterbury,  had,  and  observed, 
and  being  no  wise  repugnant  or  prejudicial  to  those  of 
york,  should  be  admitted  into  that  province,  but  not  other- 
wise, nor  in  any  other  manner;   and  for  that  purpose 
should  be  inserted  and  incorporated  with  them  (a).    Thus 
was  a  body  of  national  canons  collected  for  the  observance 
of  the  whole  kingdom.     As  matters  of  discipline  wer^ 
firmly  settled  according  to  the  Romish  scheme,  and  the 
principal  opposition  to  it,  which  had  been  raised  by  Wick- 
KlTs  followers,  was  npw  silenced,  the  convocations  had 
tittle  of  moment  to  engage  their  attention  ;  and  we  accord- 
ingly find  nothing  of  importance  added  to  th6  above  body 
of  contititutions.    The  whole  of  these,  from  the  time  of 

(a)  lobnson*^  Canons,  vol.  IT.  1  tOQ, 
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LanfranjC  as  far  down  as  14S0,  were  digested  and  cpoa- 
mented  on  by  Lyndwood,  and  in  that  form  presented  a 
valuable  depository  of  English  ecclesiastical  law.. 

The  kii^^  tod  There  is  no  cneqtion  that  the  first  of  the  kings 
government,  yvhose  rcigns  we  have  now  Ijeen  reyiewing^took 
any  personal  concern  in  providing  for  the  improvement  of 
^ur  law,  or  shewed  any  remarkable  regard  ff>r  it.  The  fol-;- 
lowing  facts  related  of  Edward  IV.  place  him  in  a  different 
light.  It  is  said  by  the.  writer  of  the  History  of  Crowland 
Abbey,  that  this  king  went  in  persoq  with  the  judges  to  try 
criminals  in  different  parts  of  the  kingdom  ;  nemini^etiamsi 
^mestico  stio^  parcens,  quo  minus  laqueo  pendcret^  si  infurio 
vel  latrocinio  deprekensusfuei'it{a).  We  are  told  also,  that 
i^  |;be  second  year  of  bis  reign  he  sat  three  days  together^ 
in  Michaelmas  term,  in  the  court  of  kiifg's  trench  \  to  which 
attendance  be  was  excited  by  a  strong  desire,  it  is  said,  to 
Tand^r^&tand  the  law  (J). 

Upon  the  whple,  the  law  was  left  to  itself  to  maintaiii 
its  ground  as  it  could,  amidst  the  convulsions  which  the 
nation  underwent  during  great  part  of  tliis  period.  During 
tlie  reign  of  Richard  II.  the  dignity  of  the  law,  toother 
with  the  honour  of  the  kingdom,  through  the  weakness  of 
that  prince,  and  the  difficulties  occurring  in  his  govern* 
xnent,  seemefd  somewhat  to  decline  (c)«  When  the  law  had 
taken  this  unfavourable  turn,  it  required  every  encourage- 
ment from  the  settled  state  of  things  in  the  reigns  of  Henry 
IV.  and  V.  to  recover  itself!  This  it  eifectnallydid ;  aik) 
.having  gathered  strength,  it  began  to  flourish  in  a  manner 
which  enabled  it  to  withstand  all  shocks  from  the  political 
world.  In  the  latter  part  of  the  reign  of  Henry  VI.  wbil^ 
the  nation  was  in  arms,  and  the  throne  was  overturned  by 
successive  revolutions,  the  courts  of  law.enjoyed  an  entire 
peace;   and  justice  was  -  administered  with  a  precision, 

(a)  Oale,  vol.  1. 559.    Bar.  Stat  419 .  {p)  TroM.  Cont  of  Dan, 

1S4.    Bar.  Stat.  429.  (c)  Hale's  Hilt.  174. 
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tealrning,  and  effect,  that  was  not  surpassed  in  any  times 
before  or  since«.  Both  these  reigns  abounded  with  eminent 
lawyers. 

Edward  IV.  with  all  his  regard  to  the  laws,  was  guilty 
of  straining  the  construction  of  them  to  gratify  his  resent^ 
ments.  It  is  a  common  story  of  this  king,  that  having 
killed  a  favourite  deer  of  a  Mr.  Burdet,  of  Arrow  in 
Warwickshire,  that  gentleman  vented  his  resentment  by 
yrishing  the  horna  of  the  deer  in  the  belly  of  the  man  wi)0 
^  had  advised  the  king  to  that  insult  upon  him;  for  which 
the  king  ordered  hkn  to  be  prosecuted  as  for  treason,  and 
that  unhappy  gentleman  was  beheaded.  This  man  is  said 
by  others  to  have  been  prosecuted  (no  doubt  under  a  ficti* 
tious  charge)  for  poisoning,  sorcery,  and  inchantment  (a), 
and  that  he  was  attainted  by  parliaments  Th^se  supernatural 
gifts  were  considered  as  common,  and  the  supposed  exer* 
cise  of  them  was  punished  as  a  very  heinoiis  offence  in 
those  times :  one  John  Stacy  was  executat  for  a  charge  of 
that  kind  in  this  reign/ 

Richard  II.  raised  money  upon  the  subject  without  con- 
sent of  parliament;  a  stretch  of  prerogative  which  neither 
Henry  IV.  V.  nof  VI.  ever  attempted.  It  Is  remarked  of  the 
house  of  Lancaster,  that  its  princes  alwayspaid  a  regard  to 
the  rights  of  the  people ;  a  policy  to  which  they  adhered 
probably  to  avoid  eiciting  any  spirit  to  question  tbeir  title 
to  the  throne.  This  temper  in  the  crown  contributed  to 
raise  the  house  of  commons  into  great  consideration  during 
these  reigns :  they  became  more  jealous  of  their  rank  in 
the  state  than  ever,  and  particularly  on  this  subject  of 
v^.  taxation.  It  i&  to  be  attributed  to  this,  that  when  Ed^ 
^'  ward  IV.  invented  a  new  method  of  raising  money  with- 
out assent  of  parliament,  it  was  thought  prudent  to  give  tt^ 
the  gentle  name  of  a  benevolence. 

There  happened  in  31  Hen.  VL  a  fact  which  greatljr 
iofringed  tlie  privileges  of  this  rising  part  of  the  legiila- 
(•)  stove's  Chroo.  490. 
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ture.  Tbeir  speaker^  Thomas  Thorpe^  was  taken  in  exe^ 
cution  in  an  action  cf  trespass  de  bonis  asportaiis^  at  the  suit 
of  the  duke  of  York,  then  president  of  .the  parliament. 
The  cooimons  made  a  representation  of  this  to  tiie  king 
and  lords,  and  they  consulted  the  judges;  who  were  of 
opinioti,  that  if  a  meoiber  of  parliament  was  arrested  for 
any  cause  but  treason,  felony,  or  surety  of  the  peace,  or 
for  a  judgment  had  before  parliament,  it  was  usual  for  such 
person  to  be  discharged  .from  the  arrest.  But,  not  withstand-^ 
ing  this  direct-and  express  opinion, the  lords  came  to  are- 
solution,  that  the  speaker  should  continue  in  custody,  not- 
withstanding his.  privilege  of  member  and  speaker  (a).  , 
The  commons  acquiesced  in  this  resolution,  and  chose 
another  speaker  in  his  place.  This  temper  in  the  com- 
mons can  only  be  accounted  for  from  the  prevailing 
.prejudice  in  favour  of  that  great  pretender  to  the  throne. 

There  seems  to  be  the  ^same  irregularity  in  criminal 
proceedings  as  in  the  former  periods.  Even  in  a  time  of 
tranquillity,  and  under  the  administration  of  the  good  duke 
.of  Gloucester,  in  the  reign  of  Henry  VI.  a  state-criminal 
was  sentenced  without  any  trial.  Sir  John  Mortimer  had 
been  committed  to  prison,  and  having  escaped  was  indicted 
for  that  escape :  the  indictment  was  removed  into  the  house 
of  lords,  where  he  was  adjudged  guilty,  and  was  executed. 
However,  here  bad  been  an  examination  by  the  jury  at 
.kast  who  found  the  bill ;  and  we  have  seen  that,  in  the 
early  ages  of  our  law^  tlmt  was  the  utmost  which  a  prisoner 
•was  entitled  to(i). 

In  27  Henry  VL  we  find  a  very  singular  proceeding 
against  the  duke  of  Suffolk,  This  nobleman  was  impeached 
by  the  commons.  The  duke  upon  hb  knees  denied  the 
^whole  charge  before  the  lords.  At  length  the  king  sent 
for  all  the  lords  spiritual  and  tempoial  then  in  town  to  his 
<ihunber.    There  the  chancellor  put  the  question  to  the 

(c)  Cotton,  651.,   Pari.  tjCst  vol.  II.  SST.         (6)  Yid.  ant.  T9U  H.  3^39. 
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duke,  which  way  he  would  be  tried  :  to  this  the  duke  an- 
swered by  referring  to  his  former  denial  of  the  charge  '^ 
and,  protesting  his  innocence,  put  himself  entirely  on  the 
king's  mercy  and  award.  Then  the  chancellor,  by  the 
king's  command,  pronounced  this  sentence  :  ''  That  since 
**  the  duke  did  not  put  himself  on  his  peerage,  the  king  as 
^^  to  the  articles  of  treason  was  doubtful ;  and  as  to  the 
**  articles  of  misprision,  the  king,  not  as  judge  hy  the  ad^ 
**  vice  of  the  lords ^  but  as  one  to  whose  order  the  duke  had 
*^  submitted  himself,  did  banish  him  the  realm  land  other  his 
**  dominions  for  fi^re  years."  After  this,  the  lord  high- 
constabie  stood  up  on  behalf  of  the  bishops  and  lords,  and 
required  it  tp  be  enrolled,  that  the  said  judgment  was  by 
the  king's  own  rule,  and  not  by  tbeir  assent ;  and  also  re- 
quired, that  neither  they  nor  their  heirs  should  by  this 
example  be  barred  of  their  peerage  and  privileges  (a). 

The  memorials  of  the  law  during  this  period  Thctututcs. 
consist  in  the  statutes,  rolls  of  parliament,  the 
year-books,  and  some  law-treatises.  Many  inconveniences 
still  arose  from  the  ancient  method  of  making  the  statutes 
from  the  petition  and  answer  on  the  parliament-roll.  To 
remedy  these,  about  the  end  of  the  reign  of  Henry  VI.  or 
beginning  of  Eklward  IV.  the  practice  was  introduced  of 
putting  the  provisions  intended  to  be  made,  into  the  full  and 
complete  form  of  an  act  of  parliament,  in  the  first  instance ; 
ivhich  was  the  identical  instrument  that  received  the  king's 
assent.  To  this  they  used  to  prefix  this  title :  Item  qtue^ 
dam  petitio  exhibitafuit  in  hocparliamenio  form  am  actus 
in  s€  cpntvicns\  a  title  which  imported  in  the  terms  of  it  a 
remembrance  of  the  ancient  method  of  preferring  a  peti- 
tion. This  title  is  now  disused  ;  but,  excepting  that  cir- 
cumstance, this  is  the  present  way  of  passing  acts  of  par- 
liament. The  language  of  the  statutes  during  the.reignsof  • 
Henry  VI.  and  Edward  IV.  was  sometimes  English^  but 
more  usually  French. 

^  ;  (a)  Pari.  Hist.  voL  U.  573. 
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Beporti.  Of  the  year-books  of  Henry  VI.  and  hissucces'- 
sors  it  may  be  said, that  both  the  matter'and  style 
of  them  are  iQore  suited  to  the  reading  of  a  modern  lawyer 
than  any  of  the  former ;  so  that  they  are  much  more  worthy 
pf  notice  than  those  of  the  preceding  reigns.  They  contain 
a  faller  account  of  what  passed  in-^ourt ;  questions  of  law 
are  more  thoroughly  J  debated,  and  the  opinions  of  the 
judges  given  more  at  length.  The  second  part  of  Henry 
VI.  and  the  whole  of  Edward  IV.  particularly  the  long 
Suint^  as  it  is  called,  are  full  of  excellent  learnitig.  The 
first  part  of  Henry  VI.  is  pronounced  by  a  great  lawyer  to 
be  more  barren,  spending  itself  in  much  learning  of  littfe 
moment,  and  long  since  out  of  use  (a). 

The  other  productions  of  the  lawyers  of  this  period 
which  have  come  down  to  us,  are  some  law-treatises.  One 
of  these  is  Fortcscue's  book  l)e  Laudibus  Legum  Angluti 
the  other  is  Littleton's  Tennises  \  to  which  may  be  added 
Stat/uim*s  Abridgment. 

Fortescuf.  ^^^  *^^^"  Forte^cue,  who  had  been  some  time 
chief-justice  of  the. king's  bench,  is  said  to  have 
•written  this  work,  lie  Laudibus  Legum  Anglic ^  while  be  was 
enduring  an  exile  with  the  prince  of  Wales,  and  others  of 
the  Lancastrian  party,  in  France.  Sir  John  was  then  tnade 
chancellor;,  and  in  that  character  he  supposes  himself 
holding  a  conversation  with  the  young  prince  on  the  na- 
ture and^xcellence  of  the  laws  of  England  compared  with 
the  civil  law,  and  the  laws  of  other  countries.  He  con- 
siders at  length  the  mode  of  trying  matters  of  fact  by  jury, 
and  shews  how  it  excels  that  by  witnesses.  He  informs 
us,  that  some  of  our  princes  wished  to  introduce  the  civil 
law  merely  for  the  sake  of  governing  (i)  in  the  arbitrary  way 
allowed  by  that  law,  which  declares,  quod  principi ptacuit^ 
legishabetvigoreni.^  Hethen  proceedstoexaminesome other 
points  of  difFereqce  between  the  civil  and  common  law, 

(«}  Hale*!  Hist  179.  (h)  Onp.  34, 35>  S(. 
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.always  decidiog  in  fkvpur  of  Oiir  owoi  pafticiilarJy  in  the 
following  ips^aacea:  the  bastardising^  the  issue  bqro  before 
wedlock  (a)p^  partus  non  gfi^uitur  ^enirem,  skd  beqtjitur 
vPatrsm;  guardianship  committed  to  those  who  coukl 
not  by  law  succeed  to  the  inheritance  (i);  and  in  ibc 
.pQnIsbmeBt  of  theft  m>  regard  p^d  to  a  distinction  be- 
ivfcenjurium  manifestum  K  rum  marttfesium  {c),  .  He  coq-> 
.eludes  his  book  with  a  short  accouut  of  the  societies  where 
the  law  of  England  was  studied,  the  degrees  and  ranks  in 
4he  profession  {d)^  with  the  roamier  in  which  they  were 
conferred :  to  these  are  subjoined  some  short  remarks  on 
.  the  conduct  and  delay  of  suits. 

This  treatise  seems  to  be  intended  as  an  introduction  to 
some  more  particular  irork  on  the  English  law ;  the  ob-* 
ject  of  it  being  rather  to  take  off  ti^  discredit  which  some 
civilians  bad  endearoured^to  throw  on  it^  and  to  promote 
a  more  general  acquaintance  with  it  among  persons  who 
.did  not  study  it  professionally.    It  is  written  in  a  tolerable 
Latin,  and  displays  sentiments  upon  liberty  and  limited  go- 
•Ternment,  which  one  would  hardly  espect  to  find  in  a  wri- 
.ter  of  this  period.      There  runs^throogh  the  whole  an  air 
of  probity  and  piety,  that  conciliates  the  attention  of  the 
;  reader,  in  spite  of  the  many  scraps  quoted  from  the  Fa- 
thers, which  are  interspersed  profusely,  and  often  vecy 
.much  out  of  season*    This  is  the  principal  work  of  our 
author,  to  whom  w«  are  indebted  for  some  others  of  less 
note. 

Littleton  was  a  judge  of  the  common-^pleas  in 
the  reign  of  Edward  IV.  and  composed  his  book 
of  Tenures  for  the  use  of  hia  s<m,  to  whom  it  is  addressed. 
It  contains  three  books ;  the  first,  upon  estates ;  the  sqcond, 
upon  tenures  and  services;  which  two  were  designed  to 
explain  more  at  large  the  prindpai  subject  of  the  old  book 
of  tenures  x  the  third  discouriiea  of  several  iacidents  and 

•    (a)  Chap.  40;     (^)  Cliap,  44.     (i)  Ch^.  48.     (d)  Gbc^  49^  4S>44tf 
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conseqenc6s  of  tenures  tfnd  estates.  This  little  treatise'  has 
acquired  more  notice  than  any  other  boK^  in  the  hwr; 

•  which  is  to  be  ascribed  partly  to  the  nature  of  the  subject, 
partly  to  the  manner  in  which  it  is  treated,  and  partly  to 

'the  great  character  of  the  writer  when  a  jadge^ 

The  learning  of  real  property  had  in  the  feign  of  Ed- 
ward m.  been  cultivated  with  a  minute  attention;  the 
period  which  had  elapsed  from  that  reign  to  the  time  what 
our  author  wrote,  had  produced  many  additions  and  modi* 
fications  of  it,  till  this  branch  had  gvomn  into  a  very  re- 
fined system,  constituting,  in  every  respect,  the  most  in- 
tricate part  of  our  jurisprudence*  These  later  determina-* 
tions  had  rendered  the  old  treatises  of  the  law  in  a  great 
degree  obsolete.  Bracton,  though  more  full  than  any  of 
the  rest,  being  more  ancient,  afforded  na  light  in  that  sort 
of  questions  which  were  now  usually  canvassed,  and  many 
of  which  had  originate  intirely  since  his  time:  stilMess 
was  to  be  expected  from  Fleta,  Britton,  and  The  Mirvoir, 
though  of  a  later  age.  In  this  state  of  things,  it  was  an 
undertaking  much  to  be  wished,  that  some  one  should  ex- 
plain in  a  methodical  way  the  new  learning  that  had  arisen 
p|)  the  subject  of  tenures  and  estates.  This  our  author  has 
done,  with  a  felicity  which  has  placed  him  in  a  rank  above 
all  writers  on  the  English  law. 

If  we  enquire  what  is  the  excellence  wMch  has  entitled 
this  writer  to  so  high  a  character,  it  will  be  found  to  be. of 
a  particular  kind.  It  is  not  an  accurate  arrangement  of 
bis  subject ;  not  a  remarkably  apt  division  of  bis  matter; 
not  a  strict  adherence  even  la  his.own  plan,  by  preserving 
a  close  connection  between  the  matter  and  title  of  a  chap^ 
ter ;  in  all  which  he  is  sometimes  more  defective  than  wri- 
lers  of  inferior  note:  the  excellence  of  Littleton  seems 
to  connst  in  the  great  depth  of  his  learning,  and  simplicity  • 
of  his  mannei*;  in  a  comprehensive  way  of  thinking,  and 
a  happy  method  of  explaining ;  with  a  certain  plainness 
yet  significance  of  style,  that  is  always  clear  and  expressive. 
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This  author  usually  quoiea  no  authority  f  ' 
Vances.  In  this,  howeyer^  he  does  not  difl^.;^. 
bis  cotemporariefl,  who  even  in  their  arguments  ana  ^' 
nioQs  delivered  iaf  court/  had  not  got  into  that  practice  of 
vouching  authorities  which  has  obtained  so  much  since. 
Whenever  he  has  a  p^oint  to  handle  which  i&  not  thoroughly 
settled,  he  generally  states  the  different  opinions  on  it, 
and  then  gives  his  own  reasons  for  differing  or  agreeing 
with  either :  and  where  he  does  not  deliver  an  opimon 
declaredly  hit  owny  the  last  is  supposed  to  be  that  which 
be  is  inclined  to  adopts  This  open  and  candid  way  of  dis^ 
cussing^  added  Co  the  known  abilities  of  the  author,  a&* 
quired  him  great  cohBdeoee  with  posterity:  any  thing  out 
of  Littleton  has  been  usually  taketi  upon  that  authority, 
alone.  Thus,  the  want  of  references,  which  at  first  might 
seem  a  want  of  authenticity,  has  in  the  end  administered 
tp  the  fame  of  this  writer;  as  opinions  which  othertv'ise 
might  be  vouched  firom  an  adjudged  case,  are  now  wholly 
rested  on  the  words  of  Littleton* . 

The  undiminished  reputation  which  this  author  still 
possesses,  is  owing  principally  to  the  ehoice  of  bis  subject. 
The  law  of  tenures  and  estates^  as  ixnderstood  in  the  time 
of  Littleton,  is  at  this  day  the  best  introduction  to  the, 
knowledge  of  real  property ;  and  though  great  part  of  this 
volume  is  not  now  law,  yet  so  intimately  was  the  whole  of 
that  system  connected,  tliat  what  remains  of  tenures  can- 
not be  understood  without  a  knowledge  of  what  is  ab<N 
lished;  and  therefore  the  parts  of  Littleton  which  are 
now  obsolete,  are  studied  both  with  profit  and  pleasure. 
We  may  still  say  what  the  author  pronounced  of  his  work 
in  another  respect :  '^  Though  certain  things  which  are 
**  moved  and  specified  in  the  said  book,  are  not  altogether 
**  law,  yet  such  things  shall  make  thee  more  apt  and  able 
^*  to  understand  and  apprehend  the  arguments  and  reasons 
'^  of  the  law  (a). 

(a)  Littrt^ilof. 
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>  Beside  this,  the  law  f>f  tenu>e«  and  estates  baa  always 
lieen  thought  the  most  natural  entrance  into  the  study  of 
the  law  in  general ;  this  small  voluoie,  therefore,  became 
the  first  book  which  was  put  into  the  hands  of  the  stu- 
dent y  and  while  it  was  considered  by  practicers  and  the 
teurts  as  a  work  of  the  highest  authority,  it  was  at  the 
same  time  the  institute  to  English  jiirisprudence.  Law-^ 
yers  gave  their  earliest  and  latest 'application  to  the  text  of 
Littleton:  every -section  and  sentence  was  weighed,  and 
ev^ry  proposition  considered  in  all  its  consequences;  it 
was  translated,  commented,  analysed  ;  every  method  was 
eontrived  to  gain  a  complete  knowledge  of  its  con- 
tents. Perhaps  no  book,  in  any  science  so  eonfined  &» 
Ae  municipal  laws  of  any  country  must  be^  has  more 
cSmployed  the  labours  of  the  learned  and  industrious.  A 
writer,  who  was  himself  one  of  the  greatest  ornaments  of 
the  law,  and  whose  name  nerer  appears  greater  than  wheii 
accompanied  witb  that  of  our  author,  fumisheci  the  wm^ld 
with  a  very  copious  and  minute  commentary  on  this  book ;  ' 
ih  which  be  has^arried  hid  attention  to  the  import  of  every 
word. so  far,  as  to  make  interesting  remarks  on  his  very  ei 
€^teras.  The  feme  of  Littletdn  has  net  been  donfined  to 
this  island.  As  the  Normah  lawyers  made  6tlinviUe  a 
model  upon  which  to  form  their  iaustumwr,  and  gite  system 
to  their  jurisprudenecya  modern  writer  of  that  country  has 
lately  composed  a  comment  on  L)ttletdn,  as  the  bast  help 
towards  illustrating  the  customs  and  laws  of  thatDoctiy  («}^ 

.(«}  Jhit  cotDinentator  it  M*  Howird»  sdt ocale  of  the  pailkm«ni  of  Mor- 
noADdy^  whose  edition  of  our  older  law  tracts  we  bare  bad  occasion  to  consider 
iu  another  place.  Vid.  ant.  toI.  II.  283.  in  the  notet.  It  is  unnecessary  to 
add  any  thing  to  what  we  there  threw  out  witt  regard  to  this  genUeman'f 
qmlificatioQB  to  oemfyose  osmoiemtafies  npoa  oar  laws.  Upea  the  wlOlo  ^ 
a^  obligad  to  this  £M«iiner  ;  for.  if  no  English  lawyer  would  write  suck  ob- 
servations upon  Llttleton^none  would  beat  the  pains  to  give  us  a  new  edition 
or  Fleta^  Britton,'  and  the  MIrroiry  with  emendations  of  the  numberless  errors 
in  their  texts.  The  latter  work  will  always  be  of  use  to  the  commoti  lawyer, 
and  the  fonner  is  such  as  will  leTsr-ioiil^adjIiim. 


The  learning  ef  the  bw  was  thrown  iti^ 
tbodical  fofm  than  it  had  ever  yet  teceived^i.^^ 
who  was  a  baren  of  the  exche<]uer  in  the  time  or  iin^, 
ward  i V.  This  was  in  his  Jiridgmeni  of  thi  Law  i 
being  a  kind  of  digest^  containing  most  titles  of  the  law^p 
arranged  in  alphabetical  order,  ami  coipprisiDg  under  each 
head  adjudged  cases,  abridged  from  the  year-books  in  a 
iconcise  maoner.  The  plan  of  this  work  was  entirely  new, 
and  conc^Ted  with  some  judgment^  though  the  executioa 
was  imperfect^  and  left  open  to  improvement  The  cases 
Are  strung  together  with  reference  to  nothing  but  the  time 
xrf  their  adjudication^  without  any  regard  to  the  connexion 
ot  their  matter.  With,  all  its  incompleteness^  this  must 
have  been  a  ^ery  valuable  work  at  the  time  it  was 
compiled,  when  the  helps  to  the  law  were  few  and 
>coDfiDQd«  This  Abridgment  has  served  as  a  model  to 
others  in  later  times ;  which,  without  the  merit  of  origi- 
nalitjr,  have  ^orpaased  their  master's  performance  in  m^- 
4hod,  precision,  and  extent.  This  work  bad  the  fate'  to 
be  of  leK  uae  than,  perhaps,  any  performance  that,  in  the 
nature  of  it,  seeoied  to  aim  at  such  general  utility.  It  is 
rery  doubtful  whether  it  was  printed  before.  Fitzherbert's 
.Abridgflsenty  which  came  out  in  1514;  and  whether  it 
was  printed  a  little  b^ore  or  a  Jittle  after^  the  need  of  i^t 
was  intirely  saperseded  by  the  latter  work. 

Softiewbat  prior  to  these,  a  work  of  a  more  ex-  1^-^^,^^^^ 
.(tensive,  eertainiy.  of  a  much  more  difficult  and 
laborious,  nature  was  produced  on  the  subject  of  our  eccle* 
aiastiGal  lawt  This  was  the  Provmciak  of  William  Ly;id- 
wode,  official  principal  to  archbishop  Cbicbeley.  The  learn- 
ed canonist  has  here  digested  under  heads  the  substance  q( 
almost  ejrery  constitution  made  in  synods  of  tbe  province 
of  Canterbury,  from  the  time  of  Steplien  Langton  down 
to  archbishop  Cbicheley.  The  method  he  has  taken  is  th^t 
of  the  decretals  of  Pope  Gregory  IX.  so  justly  esteemed 
the  most  systematic  aod  y|fcl)ia^le  part  of  the  canon  law* 
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To  this  digest  he  has  added  a  very  copious  and  minute 
<?dmment,  replete  with  every  illustration  that  could  be  fur* 
tiished  from  an  intimate^cquaintance  with  -the  writings  of 
foreign  canonists,  and  a  long  experience  in  our  o*vb  ec- 
clesiastical courts.  'The  comprehensiveness  pf  this,  as 
Well  as  the  in8rit  of  its  execution,  has  contributed  to  placf 
Lyndwode  much  above  his  predecessor  J((?Afi  de  ^/A^^nd) 
^ho  had  led  the  way  in  this  walk  of  study,  by  his  giost 
<Mn  tlie  legatine  constitutions  of  0tto  and  Ottoboni.  With 
this  distinction  in  fa\-bur  of  Lypdwode,  thesje  two  writers 
have  obtained  great  autiiority  with  posterity:  they  are 
regarded  both  in  the  spiritual  and  tetBporal  coujrts,  as  con* 
taining  undeniable  evidence  of  the  'practice  and  hytr  of 
their  respective  periods;  and  as  they  were  instramental 
in  fixing  both  in  after-times^  their  works  are  coix&idered  as 
the  depositories  of  the  common  law  of  the  church  and  of 
the  ecclesiastical  courts. 
^  Lyndwode,  in  following  the  arrangement  of  the  decrer 
tals,"lias  been  thought  to  sacrifice  perspi^eity  to  method , 
for  that  the  matter  of  our  constitutions  does  not  (all  easily 
into  the  order  into  which  he  has  endeavoured  to  force 
them.  His  style  of  commj!nting  likewise  is  not  less  liable 
to  exception.  Surely  no  one  was  so  ^pprebftnsire  as  he 
appears,  Jest  a  word  of  his  text  should  pass  without  being 
thoroughly  understood  («).  Every  term  has  its  comment; 
^d  rather  than  not  say  something,  he  poo  often  ifidulges 
himself  in  unnecessary  remarks  and  digfessi;re  details. 
This  makes  his  gloss  extremely  minute  and  dttsnUory;  so 
that  to  read  it  at  length  is  cedioas^  and  to  search  lor  in- 
•formation  on  a  particular  point,  is  generally  a  fruitless 
labour.  Notwithstanding  these  defects  ip  Lyndwode, 
which  too,  perhaps,  were  ttie  literary  fiailing^  of  the  age 
in  which  he  wrote,  his  labours  have  not  been  surpassed  by 
any  superior  ability  or  industry  in  jater  times.  The  pagd^ 

ia)  Oibt.  Pref.  19. 
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of  this  old  writer9.aiKi  the  still  older  whom  we  have  just 
iBootioned^  contlniiedior  many  years  the  ouly  testimoni^ 
of  our  ecclesiastical  law.  To  methodise  or  illustrate  the 
existing  materials^  or  add  to  tbein  by  making  public  ro-* 
ports  of  adjudged  cases^  are  the  two  ways  of  promoting 
legal  knowledge^  io  one  of  which  the  practicers  in  our 
ecclesiastical  courts  hare  dozie  very  little^  and  in  the  other 
nothing  at  ^11;  so  little  did  they  improve  the  advantage 
given  them  by  Lyndwode  over  the  common-lawyers,  who 
at  that  time  had  nothing  of  equal  extent  and  utility  on  the 
practice  of  th^r  courts  (a). 

Theart  of  printing  being  introduced  into  Eng-  PHutiog  of 
land  by  Caxtou  about  the  close  of  this  period,  we  i*w-t>ooiM. 
are  naturally  led  to  enquire  what  use  was  madeof  it  towards 
propagating  a  knowledge  of  our  l^ws  and  constitution ; 
but  such  has  been  the  carelessness  of  that  age,  or  the 
destruction  of  time,  that  nothing  very  authentic  can  be 
obtained  on  this  subject.  The  first  book  known  to  be 
printed  byCaxton,  in  England,  was  the  Becuyel  of  th$ 
Historya  afTvoy^  in  1471.  While  his  press  was  employed 
in  multiplying  copies  of  Reynard  the  Fox,  the  Death  of 
King  Arthur*  the  History  of  Charles  the  Great,  and  other 
popular  fables*  ^nd  histories  worse  than  fables,  there  is 
no  proof  that  the  profe^on  of  the  law  were  indebted  to 
him  for  one  printed  book.  There  is  a  copy  of  Lyndwode's 
Provinciale,  which  having  Caz ton's  mark,  and  Wynkyn 
de  Worde^s  colophon,  was  certainly  printed  by  the  latter* 
The  statutes  of  Richard  I{L  without  name  or  date,  though 
usually  attributed  io  Caxton^  are  equally  doubtful  The 
same  may  be  said  of  the  stat.  1,  £.  and  3  Hen.  VII.  (£), 
The  printers  next  in  point  of  time  were  Lettou  and  Mach* 
Umti  who  are  supposed  to  have  been  Caxton's  servants, 

(a)  This  is  said  upon  a  supposition,  that  by  the  lapse  of  two  hundreil 
years,  and  the  changes  that  had  taken  plaee  in  our  law,  Bractoo  had  ceafcd 
to  te  of  that  ^ue  to  piactieers  which  lie  otherwise  woald  have  been. 
ib)  Typof«  A^tiq.  P«-  H*  .10^,  ]p4. 
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i&d  had  begttn  to  print  for  thdrtiselves.in  paftnefshtp,  irt 
the  years  148Qand  HBl.  Ther6  is  an  edition  pf  Little- 
ton's Tenures  printed  by  these  printers,  without  a  date: 
md  this  hook  is  su^^ppsed  to  have  be^i  put  to  the  press  by 
ihe  author  himself,  <rho  died  in  1481.  There  is  a  book 
intitjed  Vi^.v  Akridgement  ties  Statntes^  which,  from  th^ 
types  and  marks,  is  supposelA  to  hai^e  been  printed  at  tfad 
liame  press  and  at  the  same  time.  These  may  therefore  b^ 
eon^dered  as  the  first  printers  of  lavr;  though  they  bad 
»o  patent  or  special  authority  for  so  doing.  Some  books 
are  found  with  Machlinia^s  name  singly,  and  others  ar6 
thought  to  be  his,  from  comparing  the  letter  and  work:  of 
the  former  kiinl,  is  the  year-book  34  Hen.  VF.;  of  the 
latter'is  the  S3d,  35th,  and  36th  yeai*5  of  the  same  king  (a).' 
To  tliese  may  be  added  the  statutes  of  the  first  year  of 
Richard  Ilf.  (h).  Aboi^  the  same  time  some  statutes  werp 
printed  under  the  title  of  Ntfva  Statuta^  contamihg  the 
statutes  concerning  the-Despericers,  those  of  Edward  III. 
Richard  II.  Hferiry  V.  Henry  VL  and  those  of  Edward  IV. 
Sown  to^he  g^dyear.  All  the  foregoing  bboks  nrere  \f^ 
folio  (c^>  '    ' 

Miscelianeoii*  *  The  fldurlsbtng  state  of  the  law  during  thit 
fiicta.'  period  may  bfe  collected  from  a  short  account  of 

the  taw^societies,  and  some  cirourndtanoes  retatihg  to  their 
members^  We  are  told,  that  in  the  reign  of  Henry  VI^ 
there  ^We  ten  lesser  inns,  wbiph  were  called  irtmbftkancety, 
^teh  eontainii^g  at  letist  one  btmdrfed  students,  and  some  a 
great  many  more.  These  were  designed  as  places  for  ele* 
ttientary  studies:  here  they  learned  the  nature  of 'original 
and  judicial  \trfts^  which  Were  the^  cposider^d  as  the  6rst 
principles  of  tlie  law ;  and*  for  this  reason  these  inns  were 
denominated  from  the  Hjhancery."  When  yOung  menha^t 
made  some  progress  here,  and  were  more  advanced  in  years, 
the6,they  were  a(Ji|iitted  into  the  vins  ofcourU  Of.tbesp 
there  wer^  four:  in  oumb^r,  wbicfawebaves  before  oien^ 

(«J  Typog.  Antiq;  111^  IW,  M3.  *       <*)  U^L  ^)  Ibid.  \H,  115. 
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fUoned  in  the  reigns  of  Edward  II.  and  III.  (a).  The  least 
.of  these,  it  is  said,  contained  two  hundred  students  (b).  ^ 
We  are  informed  by  a  writer  of  this  time,  thait  a  student 
could  not  reside  in  the  inns  of  couit  fotr  less  than  28/. 
per  ann.  Bjfd  proportionably  more  if  he  had  a  sorirant,  as 
Btost  of  them  had^  For  this  reason,  the  students  of  the 
law  were  geoerally  sons  of  persons  of  quality.  Knights, 
baroBs,  and  the  greatest  nobility  of  the  kingdom,  often 
placed  their  children  here,  not  so  much  to  make  the  law§ 
.Uieir  study,  as  to  form  their  itianners,  and  preserve  them 
/rom  the  contagion  of  vicious  habits:  for,  says  the  same 
author^  aS  vice  was  there  discountenanced  and  banished^ 
and  every  thing  good  and  virtuous  was  taught  there;  musiCf 
dancing f  singings  history  sacred  and  profane^  and  other  ac* 
complishments  {c). 

The  degree  of  serjeant  at  law  was  considered  in  a  very 
respectable  light:  none  could  be  ^  judge  in  the  king's 
bench  or  common-pleas,  but  one  who  had  been  first  a 
Serjeant;  not  ^as  a  person  to  be  called  to  the  degree  of 
serjeaqt,  till  he  had  been  in  the  general  study  of  the  law 
abovementipned  at  least  for  sixteen  years,  which  probably 
meant  from  his  first  entrance  at  an  inn  of  chancefy.  The 
ceremony  and  expence  attending  a  call  of  Serjeants  was  at 

i  this  time  very  great:  in  general,  about  seven  or  eight 

were  called  at  a  time;   and  on  that  occasion,   says  our 

'  author,  there  were  revels  and  feasting  for  seven  days  to» 

gether,  as  at  a  coronation.  The  expence  each  serjeant  was 
at  seldom  fell  short  of  260/.  out  of  Vrhich  one^sixth  was 
usually  expended  on  rings.  Sir  John  Fortesciie,  to  whom 
we  are  obliged  for  all  this  information,  says,  that  it  cost 
him  50l,  in* rings:  we  may  conjecture  from  this  what 
the  profits  of  practice  must  hafve  been^d).  They  wer6 
generally  called^  the  kin^s  Serjeants ^  because  they  were 


Ja>  ykJ.  ant.  vol.  H.  35? ;  and  vol.  III.  152.        {h)  Fortcsc. dc  Land.  c.  49. 
(c)  Ibid.  (d)-lbid.c.  50. 


calkd  to  thU  honour  by  tlie  king's  writ ;  and  they  had  4 
salary  from  the  crown,  as  well  as  the  king's  attorney. 

It  seems  that  learned  appnentip^s  were  not  always  am* 
bidous  of  the  state  and  d€(gree  of  a  serjeant ;  but,  on  thr 
fsontraLf'y^  when  called  thereto,  some  of  tbeofi  had  tried 
all  ways  /to  iu^eid  it«  There  is  an  Instance  of  this  in  the 
fifth  year  of  iHeary  V.  in  John  Martin^  William  Rabing- 
jbon,  William  Pole^  William  Westbury^  John  June,  and 
Thomas  Rolfe,  six  grajBre  and  famous  appro^tices^  who 
having  writs  deKvered  to  tbemXo  take  the  state  ^nd  degree 
of  serjpant,  returnable  in  Michaelmas  term,  and  hairing 
^n  Jirain  tried  all  means  of  evading  the  direction  of  the 
writ^.upqnlbe  return  tber^f  injchapcery  made  an  absolute 
refusaU  Upon  this  they  were  called  before  the  parliament^ 
that  was  then  sitting,  and  there  charged  to  take  upon 
thevi^lie  state, 9,nd  degree  of  Serjeants^  which  at  length 
they  consented  .to  do  (a)« 

The  king's  attorney  w^s  t^e  only  law-ol^per  pf  the 
crow^  of  that  ,|^nd  till  the  reign  of  Edward  IV.  In  the 
first  year  of  that  ki^g  we  find  Richard  Fowler  .vtds  made 
solicitor  to  tbq  king  (^),  and  in  11  Ed.  IV.  JVilliatn  Husefi 
was  appointed  attoj^nty-general  in  England  (the  first  men- 
tion we  havje  pf  this  title),  attornatus  generalis  in  Anglid^ 
cum  potestate  depi/Ltandi  clericos  ac  officiui'ios  sy,b  se  in  quali- 
tercunijue  ciirii  de  recordo  (c).  This  officer  used  to  be  ap- 
pointed  for  life. 

There  were  usually  in  the  cour^  of  commop-pleas  five 
judges,  sometimes  six^  but  never  more;  in  the  king's 
^ench  there  were  sometimo^  four,  sometimes  five.  It  is 
said  that  they  did  not  sit  above  three  hours  a  day  in  court^ 
and  that  ,was  from  i^ight  in  the  morjning  to  devea*  The 
courts  were  not  open  m  the  afternoon;  bpt  that  time, 
^ys  our  author/ was  left  unoccupied^  for  suitors  to  coa« 

{f)  Rot.  Purl.  Ad.  5  Hen.  Y.  S  Inst.  24.         {h)  Dugd.  Chro.  Scries.  /57» 
(c)  Ibid.  71. 
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suit  with  their  counsel  at  hoine(ii).  The  same  writer  speaks 
of  the  quaiifications  of  a  judge  as  not  to  b^  attained  but 
per  tsiginti  armorum  lufubratvmes. 

The  salaries  of  the  judges  in  the  Jtime  of  Henry  IV. 
were  as  ibllow  :  The  chief  baron  and  other  barons  had 
40  marks  per  ann. ;  the  chief  of  .the  king's  benob  and  of  the 
commod-pleas40/.j9^r<inn.;  tbe  other  justices  in  eitbercourt 
jk)  marks.(6).  But  the  gains  of  the  practicers  had  become 
-so  great,  that  they  could  hardly  be  tempted  to  .accept  a 
pl^ce  on  the  bench  with  such  low  salaries  :  therefore  in  1^ 
Heu*  VI.  the  judges  of  all  xhe  courts  at  Westminster,  to* 
'gether  with  .the  Jcin^'s  attorney  and  serjeants,  exhibited  it 
petition  in  parliament  cpncerning  Jthe  regular  payment  of 
4heif  salaries,  and  perquisites  of  robes*  The  king  assented 
-to  their  request,  and  order  was  taken  for  increasing  their 
income,  which  afterwards  became  larger^  and  more  fixed: 
ithis  consisted  of  a  saJary,  and  an  allowance  for  robes.  '  In 
X  Ed.  IV.  Markbam  the  chief  justice  of  the  king's'  bench 
had  no  marks  per  arm.  pension,  5/.  6j.  6^.  for^bis  winter 
robes,  and  the  same  for  his  Whitstmtide  robes ;  Jtixta 
formgm  (says  the  record)  cujusdam  actAs  in  parliamenio 
IS  Hen.  VL  (c).  Most  of  the  judges  bad  the  honour  of 
knighthood ;  soq^  of  them  were  knightsrbanneret,  and 
sonie  had  the  order  of  the  Bath  {d). 

The  following  is  the  state  of  the  Hospitia^  or  Inn;:,  for 
the  residence  of  professors  of  the  law  in  the  time  of 
tlenry  VI. 

Part  of  Serjeant's  Inn,  in  Chancery-lane,  was  inhabited 
by  some  serjeaots  in  the'  time  of  Henry  IV.  when  it 
was  called  'Ewryndoris  Inn:  the  inheritance  of  it  belonged 
to  the  bishops  of  Ely.  In  the  reign  <5f  Henry  V.  the 
whole  house  was  demised  to  the  judges,  and  apprentices 
of  the  iaw,  as  appears  by  sums  accounted  for  to  the 
bishop.    In  9  Henry  VI.  it  obtained  the  name  of  Hospiiium 

(a)  Fortesc.  de  ;^ud.  c.  5U        (jb)  Dttgd.  Orig.  105.        (c)  Ibid.  10?. 
{d)  IbW.  103. 
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Jtutitiariorum;  lit  2  Rich.  III.  there  is  a  lease  of  it 
Under  the  name  of  Hospitiumvocatum  Serjeants  Inn  ;  this 
demise  is  at  4/.  per  annum*  It  appears  in  fil  Hen.  VI^ 
that  4he  Serjeants  then,  if  not  before,  held  Serjeant's  Inn, 
in  Fleet^street^  andcr  a  demise  from^the  dean  and  chapter 
of  Xorky  at  the  rent  of  .10  marjcs  per  annum  (a).  There 
was  also  Scrcp^s  Jnpy  inhabited  by  serjeants,  which  was 
aometimes  called  Serjeant's  Inn..  This  was  an  inn  during' 
the  r^gn  7>f  Richard  IIL  and  was  next  to  Ely-house^  oppo- 
posite  St.  Andrew's  church,  in  HolbornX^). 

The  inns  of  court  were  the  four  which  have  already 
been  mentioned  (c).  The  ten  inns  ofchancety  in  the  reign 
of  Henry  VJ[.  were  the  following :  Clifard^s  btn,  which 
vas  an  inn  of  chancery  as  early  as  the  reign  of  Henry  V« 
and  liad  the  sign  of  the  black  lion.  Clemenfs  Inn  was  a 
residence  >for  students  in  the  reign  of  Henry  IV.  if  not 
before*  Ncfp  Inn  had  been  a  common  inn  for  trayellersy 
and,  from  the  sign  of  the  Virgin  Mary,  it  was  sometimes 
called  Our  Lady's  Inn.  Tiiis  bouse  was  ioUabited  by  the 
vstudents  who  removed  from  an  old  inn  of  chancery,  called 
Georges  Inn,  near  St.  Sepulchre's  church  without  .New- 
gate. The  Strand  I^n,  otherwise  Chester  Inn,  from  its 
neighbourhood  to  the  bishop  of  Chester's  house.  This 
inn,  together  with  the  church  of  St.  Mary  le  Strand,  was 
pulled  down  in  Edward  the  Vlth's  time,  to  make  room 
for  building  Somerset* house.  Thmnes^Inn  we  have  seen 
was  a  residence  for  students  in  the  reign  of  Edward  Ilf. 
It  was  granted  in  f<^e  to  the  benchers  of  Lincoln's  Irm  in 
Edward  the  Vlth's  time:  Farni'6(fPs  Inn,  which  oocae 
belonged  to  the  lords  Furnival,  was  an  inn  of  chancery  in 
9  Hen.  IV*  The  students'  held  it  under  a  lease :  in  the 
time  of  Edward  yi.  the  inheritance  was  in  the  then  lord 
Shrewsbury,  who  sold  it  to  the  society  of  Lincoln's  In^^ 
nnder  whom  the  society  of  Furnival's  Inn  were  afterwards 


(«)  Dudg.  prig.  396.  ^b)  IWd.  {e)  Vjj!.  int.  ISh 
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tenants;  Staple  Inn  was  an  inn  of  chancery  in  the  time  of 
Hen.  V.  The  inheritance  of  it  was  granted  in  20Hen.  VllT* 
to  the  society  of  Gray's  Inn.  JBamardh  Inn  was  a  law- 
society  in  the  time  of  Henry  VL  The  tenth  was  perhaps 
George^ s  Inn  beforeroentioned. 

These  inns  of  chancery  became  all  of  them  appendages 
to  one  or  other  of  the  inns  of  couft :  of  these,  seven  only 
are  now  subsisting;  Strand  Inn  being  taken  down  in  the 
reign  of  Edward  VI. ^  George's  Inn  long  before;  andf 
Thavies  Inn  within:  these  few  veafs. 


c  * 
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Cestui  que  use  to  make  Estates— Benevalejices  abolished--^ 
Bailing  Felons  hy  ^ustices-^^ines — Private  Jets. 

1  HE  small  space  filled  by  these  two  kings  did  not  pass 
without  leaving  some  fcmembrances  of  it  on  our  juridical 
polity.  The  transient  reign  of  the  first  gave  no  time  fdr 
calling  a  parliament,  but -the  proceedings  of  the  courts 
vrent  on  at  their  stated  seasons,  uninfluenced  by  the  revo* 
lutions  that  now  happened  with  a  rapid  successioQ  in  poli<* 
tical  affairs ;  and  there  have  been  handed  down  cases  de 
termino  Trinitatis,  anno  prinio  Edward  2uinti* 

His  aaccessor  summoned  a  parliament  in  the  first  year 
of  his  reign,  in  which  several  »cts  were  passed  ;  and  tliere 
are  reports  of  two  terms,  Michaelmas  in  the  first  and 
Michaelmas  in  the  second  year  of  Richard^  III.  In 
Richard's  parliament  some  statutes  of  no  small  importance 
were  enacted  ;  that  concerning  cestui  que  use  had  an  extea* 
sive  effect  on  uses  during  the  next  reign,  and  great  part  of 
the  succeeding ;  those  about  bailing  and  fines  were  thought 
such  good  regulations,  that  the  policy  of  them  was  adopted 
in  the  next  reign,  and  they  w^re  superseded  by  two  im^ 
proved  statutes  made  for  the  same  purpose.  The  statute 
against  benevolences  might  be  ranked  with  the  statute  de 
iaUagio  non  concedcndOf  and  other  securities  against  levying 
money  without  parliament.  We  shall  now  consider  these 
acts  more  particularly.  The  first  three  acts  of  this  king 
were^  firsts  for  enabling  cestui  que  use  to  dispose  of  the 
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land ;  'secondly,  to  rciicre  the  subject  from  benevolences ; 
thirdly,  for  letting  prisoners  to  bail. 

We  have  seen  th6  ek|)edients  which  had  aU  Ceitui  ^'e  «« 
ready  been  resorted  to  for  correcting  the  difli-tomakeestotes. 
culties  that  followed  from  conveying  land  to  a  use  (a}.  But 
tlieevil  was  still  feit,and  was  complained  oPin  the  preamble 
of  this  act  as-existhig  in  all  its  force.  It  was  said,  *^  that  nt> 
^*  man  buying  lands,  tefkements,  rebts,  services,  or  otiier 
*'  hereditaments^  nor  women  who  had  jointures,  or  dowers, 
^*  nor  mens*  last  ^ills  to  be  performed^ nor  leases  for  term 
**  of  life  or  of  years,  nor  annuities  granted  for  term  of  life  or 
*^  otherwise,  nor  persons  interested  in  any  of  these  species 
"  of  property,  could  be  in  safety,- because  of  privy  and  un- 
"  known  feoffments;"  the  meaning  of  which  wafi,  that 
after  a  feoffment  or  gift  was  made  by  the  apparent  owner 
of  the  estate^  it  would  turn  out  that  he  was  only  cestyi 
fue  usty  and  therefore  not  enabled  by  law  to  do  any  act 
which  could  charge  the  freehold.  It  was  therefore,  to  re 
medy  this,  no'v  enacted,  that  every  feoffoient,  estate,  giff , 
grant,  release,  confirmaticar,  and  leases  of  iands,  tenements, 
rents,  services,  or  hereditaments,  made  by  any  person  of 
full  age  and  at  large,  and  aU  recoveries  and  exeoutions  so 
had  or  made,  should  be  'good  and  effectual  against  the 
feoffor,  and  his  lieirs,  and  those,  claiming  any  interest 'to 
their  use.  Thus  was  the  cestui  que  use  empowered  to  dis- 
pose of  the  estate,  Tn  the  same  manner  as  the  feoffee  to  the 
use  might  at  common  law.  It  will  toon  be  seen,  that  this 
new  expedient  to  remedy  the  inconvenience  of  uses,  only 
produced  the  additional  coi>fustoo  which  must  naturally 
follow  when  two  persons  had  an  equal  right  to  dispose  of 
the  same  land. 

The  second  cliapter  of  this  act  declare**,  that  Benevolence* 
the  bejievalences  heretofore  enacted  should  not  aboiuued. 
be  draivli  int€^  exarmple,  but  that  exactions  of  that  sort 

% 

.    .  *       (a)  Vid.  ant.  rol.  111.  275, 
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ihould  no  longer  be  levied.  These  heneooUntts  bad  been 
introduced  by  Edward  IV.  and  tbe  abolition  of  this  mode 
of  raising  inoney  was  an  atteoorpt  of  liicliard  to  concilbte 
to  him  the  nobiirty  and  great  men,'  who  were  the  principal 
sufferers  in  these  involuntary  donations  to  the  crown. 
BftiiiAg  fek>n8  The  third  chapter  of  this  act  complains,  that 
by  justices,  persons  were  daily  arrested  and  imprisoned  for 
felony,  sometimes  through  ma^ice^^nd  sometimes  on. light 
suspicion,  and  so  kept  without  bail  or  mainprise^  to  their 
great  vexation  and  trouble*  The  old  remedy  in  sortie  of 
these  crises  was  the  writ  de  odio  et  aiiA^  in  othei^>they  bad 
no  resource  but  the  discretion  of  the  sheriff,  who  acted  under 

.  the  a(uthority  of  stat.  Westofi.  i  (a).  To  furnish  persons  so 
oppressed  with  a  mores^edy  and  easy  redress^  it  was  now 
provided^  that  every  justice  of  the  peace  should  hav^  au-* 
thority  by  his  discretion  to  let  such  persons  to  bail  or  main- 
prise, in  tbe  same  manner  a3  if  they  bad  been  indicted 
before  tbe  justices  «t  the  sessions.  Power  was  also  giveh 
to  the  justices  to  enquire  in  their  sessioti  of  the  escapes  of 

^ali  persons  arrested  and  imprisoned  for  felony.  It  was 
further  enacted^  that  nor  sheriff,  under-sheriff,  escheator, 
bailiff,  or  other  person. should  seize  tbe  goods  of  one  who 
was  arrested  or  imprisoned  fpr  felonies,  before  conviction 
or  attainder,  upon  pain  of  forfeiting,  to  the  person  grieved, 

•  double  the  value  of  the  things  so  taken ;  which  regulation 
was  in  confirmation  of  the  law  of  fofmer  times  (i).    Tbe 
provision  made  by  thia  statute  about  baUing«  was  r&-con« 
-sidered  in  the  next  reign,  when  a  new  act  was  made. 
Ftoes  Another  remarkable  provision  made  during 

tbe  short  reign  of  this  king  was  tb^  «tatute  of 
fines,  which  like  thepreceding  served  as  a  model  for  another 

.  act  in  the  next  reign  on  the  same  subject.     Tbi;>  statute  is 

'  chap.  7.  of  Richard  III.    It  refers  to  tlie  statute  dejnibus ; 

.and,  to  increase  the  great  security  and  confidence  reposed 

(a)  Vid.  ant  toI.  II.  131.  (b)  Vidi^aat.  vol.  Ut  Ikl,  ftad  vol.  IL  S4^ 
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in  fin^s.  It  enacts,  that,  after  the  engrossing,  every  fine  shouM 
be  openly  and  solemnly  read 'and  ptdclaitned  in  court  the 
same  term,  and  the  three  next  terms ;  during  \i^hich  ceres 
mony  a})  pleas  should  cttise;  and  then  a  transcript  sbouH 
be  sent  from  the  jostices  to  the  jastices  of  assise  of  the 
county  where  the  lands  4ay,  who  were  in  like  manner  to 
cause  it  to  be  proclaimed  in  every  one  of  their  sessions  that 
year;  the  same,  of  the  justices  of  the  peace;  which  pro- 
clamations were  to  be  certified  the  second  return  of  the 
following  term.  After  these  proclamations  and  certifi<iates, 
such  fine  uas  to  conclude  as  well  privies  as . strangers, 
except  women  covert  not  parties  to  the  fine,  persons 
within  age,  in  prison,  out  of  the  realm,  or  not  of  whole 
memory;  with  a  saving  of  the  claims  of  all  others  having 
a  title  at  th^  time  of  the  fine  being  levied,  so  as  they  pro« 
sccuted  their  claim,  by  action  or  tntry,  in  five  years  after 
the  proclamation  and  certificate;  and  also  saving  the  rights 
of  those  upon  whom  a  title  descended" after  the  fine,  pro- 
vided they  pursued  their  right  in  five  years  after  such  title 
came  to  them ;  or,  if  the  persons  were  under  any  disabilities 
of  defects,  within  ^ve  years  after  the  removal  thereof. 
The  statute  has  a  clause  enabling  persons  to  levy* fines 
according  to  this  act,  or  at  the  common  law. 

The  other  acts  of  this  reign  that  are  at  all  of  a  juridical 
nature,are  the  following :  one  was  to  declare  that  wherever 
the  king  was  co^feofifee  of  lands  to  the  use  of  the  feoffor, 
the  land  should  be  in  the  co-feoffees ;  which  was  to  prevent 
the  concluvion  of  law  that  would  give,  in^  such  case,  the 
whole  to  the  king  (a):  another  required  &  certain  quafifi- 
catioD  of  property  in  jurors  who  served  in  the  sheriff's 
tourn  (b).  The  remaining  acts  related  principally  to  trade 
and  commerce. 

The  distinction  between  prioate  acts.^whose  origin  we 
have  considered  in  the  preceding  period)  (c)  and  public^  was 

(a)  Ch.  5.  *      (^)  Ch.  4.  {c)  Vid.  ant.  toL  III  379. 

VOU  IV.  '     K 


ISO  EDWARBV.  CHAF.  xzvi. 

first  ixiad«  io  the  reign  of  Richard  III.  who  applied  thia 
new  ioventioa  to  the  purpose  of  destroying  his  enemies  by 
parliamentary  attainders.  AU  Richard's  statutes  are  in 
English ;  and  so  they  continued  to  be  drawn  in  all  subse* 
quent  periods^  When  the  parliament  of  Richard  is  con* 
fidered  in  all  these  lightS|  it  becomes  an  object  of  some 
aote  in  juridipai  htstory.^ 


CHAP.  xxvn. 
H  E  N  R  Y    Vir. 


Attending  the  King  in  his  Wars — Vagrants — Corporaiims 
— Statute  of  Fines—Statutes  of  Pernors  of  Projits— 
Jlienaiions  if  Jointresses  made  void — Suits  in  FormA 
Pauperis — Attaints — Stealing  JVomenr^The  Star  Charn^ 
ber  new-rnodelled — Ifformations  at  the  Assises  and  Sessions 
— Appeal  of  Murder — Bailing  Felons  by  Justices  of  the 
Peace — Benefit  of  Clergy — Bargain  and  Sale— Of  Uses 
--Covenants  to  stand  seised — Ejectione  Fimue — Actions 
of  Assumpsit — The  Chancery — Of  Treason — Larceny—' 
Safutuary — King  and  Government — Printing  of  Law- 
Books — Miscellaneous  Facts^ 

1  HE  rogn  of  Henry  VII.  exhibits  some  remarkable 
instadces  of  innoVdtion  upon  the  old  law.  The  benefit  of 
clergj  was  takeii  from  offenders  of  a  ceft&in  description; 
and  regulations  were  made  for  qualifying  that  ancient 
exemption,  so  as  to  promote  a  better  admidistration  of 
cridkinal  justice.  Among  the  decisioris  of  courts,  there 
was  one  concerning  the  action  cff  ejectment,  which  bad 
the  effect  of  bringing  about  a  considerable  change  in  the 
course  of  legal  remedies  for  recovering  land;  T^hese  were 
perfecti}^  novels  and  gave  rise  to  a  new  ^t  bf  principles 
and  ideas  in  the  law  of  property  and  of  crimes.  Other 
productitms  of  thid  feign,  though  only  mbdificatfbns  of 
former  establisbmtots,  ztt  dot  Ifess  fanibil!^  in  the  history' 
<!^  otBT  jurisprttdenice;  such  is  the  statute  of  fines;  «nd  that 
for  new-modelling  the  star-chamber.    Many  other  points 
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of  great  importance  attracted  the  notice  of  parliament,  or 
were  agitated  in  the  courtSi  which  make  the  reign  of  this 
king  a  period  well  worthy  the  attention  of  the  historical 
student 

In  reviewing  the  legal  transactions  of  this  reign,  we 
sluUl  begin  with  the  statutes,  as  usual ;  first  noticing  those 
which  relate  to  the  king  and  the  rights  of  persons,  and 
then  proceeding  to  tho«e  that  i^ffected  the  law  of  private 
rights.  After  the  landing  of  Perkin  Warbeck,  in  Kent, 
a  law  was  made  of  a  new  impression.  Apprehensive  of 
the  consequence  of  such  attacks  upon  his  title,  Henry's 
friends  prevailed  on  him  to  consent  to  some  security  for 
them,  in  case  of  changes :  this  was  done  by  stat.  2  Hen. 
VIL  c.  1.  which  ordains,  that  no  person  who,  in  arms  or 
otherwise,  assists  the  king  for  the  time  being,  should  after- 
wards be  convicted  or  attainted  thereof,  as  of  an  bffence, 
by  course  of  law,  or  by  act  of  parliament ;  ^nd  all  process 
and  acts  of  parliament  to  the  contrary  are  declared  void. 
This  act  is  said,  by  a  learned  and  eminent  writer  (a),  to  be 
rather  just  than  legal,  and  more  magnanimous  than  pro- 
vident.  ^  It  seems,  however,  to  have  been  founded  on 
principlj^s  of  humanity  and  good  sense, 
Atteiwiing  To  throw  a  splendour  round  the  crown,  Henry 
hi9  wm.*"  had  resolved,  that  all  persons  bearing  any  rela- 
tion to  the  Mpg  should  be  about  him  in  his  expeditions;  and 
we  find  two  statutes  made  for  this  purpose;  the  first  was 
Stat.  II  Hen.  VII.  c.  Id.  which  required  all  those  who  bad 
any  office,  fee,  or  annuity,  by  grant  from  the  crown  (not 
having  the  king's  licenced  to  eycuse,  or  any  infirmity  to  pre* 
vent  theiQ)i  to  s^ttend  the  king  in  person  when  he  went  to 
urar ;  and  if  they  failed,  all  such  grants  were  to  be  void, 
T'bis  was  not  to  extend  to  any  spiritual  person,  the  master 
qf  tl)p  rpllfif  n^f  officers  of  clerks  in  chancery,  or  the  justices 
pf  ^tl^pr  b/ei^ch ;  nor  to  the  barons  of  the  exchequer,  or 
gilfir  officers  of  their  CQurts;    the  king's  attorney  or 

(a)  X«ord  BscoD, 
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solicitor,  or  bis  serjeaots  at  law.  Tins  point  ^ras  pushed 
further  a  few  years  after  bf  stat.  19  Hen.*VIL  c»  1.  and 
extended  to  those  occupying  hononrs,  castles^  lordships^ 
manors,  lands,  tenements,  or  other  possessions  and  faeredita<» 
ments  of  the  grant  of  the  cro^KP ;  who  were  thought  to 
be  bound  by  a  stronger  duty  than  those  of  the  former 
description.  By  this  act  such  persons  are  intitled  to  the 
king's  wages  from  tlieir  setting  out  to  their  return.  The 
exceptions,  in  this  latter  act,  were  extended  to  the  clerk 
of  the  king's  council,  to  persons  above  si^tty  and  under 
twenty^ne  years,  and  to  cases  where  the  patents  mention* 
ed  the  grant  to  be  for  a  sum  of  money  (tf  )i 

Particular  privileges  had  before  this  been  granted  by 
parliament  to  persons  in  the  king's  service.  Persons  in 
the  king*s  wages  beyond  or  upon  the  sea^  were  ndt  to 
be '  prejudiced  by  any  descent^  and  might  make  their 
attorney  to  enter  lands  descended,  or  to  attorn.  Those 
with  the  king  in  his  wars,  might  make  feoffments  to  the 
use  of  their  wills  without  licence;  they  were  to  have  their 
own  liveries,  and  they  had  authority  to*  dispose  of  the 
wardship  of  their  lands  (().  While  Henry  was  thus  steady 
in  exacting  due  atteodanc-e  from  the  retainers  of  the 
crown,  he  was  equally  attentive  to  diminish  the  number 
of  those  of  great  lords.  He  was  vary  strict  in  enforcing 
die  statutes  of  liveries.  The  parliament  added  two  more 
to  the  number  of  these  regulations  for  lessening  the  in* 
fluence  and  strength  of  the  nobility  in  the- country  (c). 

These  were  all  the  parliamentary  provisions  that  seem 
to  concern  more  particularly  the  king's  person,  and 
do  not  come  under  any. of  the  heads  under  which  the 
other  acts  of  this  reign  will  be  arranged.  Before  wa 
come  to  those  on  private  rights,  we  shall  briefly  notice 

(a)  Thege  laws  cannot  but'briog  to  our  recollection  some  former  pa8iage;i 
in  our  History.    Vid.  ant.  vol.  11.  104. 

<*)  SUt.  7  H«D.  VU.  c.  9,  3.  (c)  Stat,  3  Hen,  VIIcT.  12.  aad  »tat. 

19  Hen.  VII.  c.  14. 
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cectlEttn  laws  tfaat  were  made  for  bett^er  fegolaltmg  the 
*  low<9i:  orders  of  the  commimtj^  and  one  that  respects 
bodies  politic  and  corporate. 

Van-tnti  ^  ^^  probable  that  the  cessation  of  the  late  civil 

contests  had  left  va^ny  unemployed  p^sons  to 
become  vagrants  and  infest  the  country;  for  we  find  two 
statutes  for  the  correction  of  this  eril,  which  seem  to  treat 
it  with  much  severity.  Vi^abonds,  idle  and  suspected  per- 
sons., were  to  be  set  in  the  stocks  three  days  and  three 
oigbtSy  without  any  sustenance  but  bread  and  water;  after 
which  they  were  to  be  put  out  of  the  town.  It  was  en* 
joined,  that  no  one  should  give  any  thing  else  to  such  idle 
person,  under  the  penalty  of  forfeiting  a.«hiHing,  Poor 
p<ersoQs  not  able  to  work  were  to  resort  to  the  himdcvd 
where. they  last  dwelt,  were  best  known,  or  we're  bom, 
and  there. remain,  under  the  penalty  of  being  punished  in 
the  abovementioned  way.  To  suppress  the  nurseries  of 
idleness  and  beggary,  it  was  provided-,  that  no  artificer, 
labourer  or  servant,  should  pby  at  any  unlaw£al  games, 
e;ccept  in  Christmas.  The  common  selling  of  ale  migiit 
fete  checked  by  two  justices  of  the  peace  {a).  Several  laws 
were  made  for  the  Adjustment  of  trade  and  commerce,  the 
employment  of  persons  in  agriculture,  the  building  of 
houses  of  husbandry,  the  regulating  of  the  wages  of  arti- 
'  ficers,  the  apprenticing  of  boys,  and  other  objects  of  an 
economical  kind;  but  these  were  mostly  experimentid, 
-  and  led  to  improvements  of  a  more  general  nature,  in  the 
next  and  subsequent  reigns  (^). 

That  corporations  might  not  carry  the  right  they  had 
to  make  by*laws  too  far,  it  was  ordained,  by  stat.  19 
Hen»  VIL  c.  7.  that  all  acts  and  ordin^ces  made  by 
the  wardens,  masters,  and  fellowships  of  crafts  and  mys« 
teries,  and  by  rulers  of  guilds  and  fraternities,  shall  be 

(«J  Stet.  n  Hen.  VIL  c.  «.  stat.  19  Hen.  VH.  c.  12.  Vid.  ant.  vol.  HL 
169. 9^  {b)  SUt.  1 1  Hen.  VH.  c.  S2.  «Ut  4  Hen.  VU.  c.  19. 
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approved  bj  the  chancellor,  treasurer^  or  chief  justfcet  of 
either  beocb,  or  three  of  theqa  ;  or  by  the  justices  of  ^sizcr 
in  their  circuit ;  and  that  otherwise  they  should  be  Toid«* 
It  was  further  ordained,  that  no  by-law  should  be  made 
to  restmtn  suits  in  the  king's  courts. 

The  statutes  made  in  this  reign  upon  the  subject  of 
private  rights  related  entirely  to  the  modes  and  circuni-f 
stances  of  alienation,  whether  in  real  or  personal  property^ 
Of  this  nature  were  the  statute  of  ftues,  those  relating  to 
the  pernors  of  profits,  and  an  act  to  prevent  the  alienationsi 
of  jointresses.  The  only  act  respecting  personalty  which 
we  shall  have  occasion  to  notice,  is  that  for  preventing  gifti 
of  goods  in  order  to  defraud  creditors.  The  most  re^ 
markable  regulation  in  this  reign  on  the  subject  of  real 
property  is  the  statute  of  finest  4  Hen.  VU.  c.  84.  copied 
ebiefly  from  that  in  the  last  reign.  This  act  has  btiten 
considered  in  two  views ;  either  as  intended  to  make  a  fine 
a  bar  to  an  entail,  or  to  give  to  this  ancient  assurance  the 
force  and  vaHdity  it  possessed  at  common  law  before  the 
statute  of  non^laim* 

Those  who  are  of  the  former  opinion  argue  in  stttute  of 
riiis  way:  Notwithstanding,  say  they,  the  blow  Anes. 
that  was  given  to  the  statute  dd  donis  by  the  determiuatioft 
in  Taltarutn*f^  case,  the  effects  of  entails  were  viewed  witb' 
a  jealoua  eye  by  this  king*  It  should  seem^  something 
more  was  wished  than  this  resolution  to  substantiate  sO' 
bold  and  new  a  doctrine  as  that  of  barring,  entails^  andr 
virtually  repealing  an  ancient  statutq,  upon  which  ibm 
landed  property  of  the  kingdom  had  been  settled  torn 
years.  Henry  saw  that  the  consequence  of  a*  free  power 
•f  alienation  would  be  a  gradual  decline  of  the  wealth  and' 
importance  of  the  nobility,  and  a  pvoportionale  increase^ 
in  that  of  the  Crown  :  and  koomng  how  much  this  oon« 
cnrred  with  his  favourite  scheme  df  aggtUildiBemcntf  bV 
procured  the  statute  of  fines  to  be  passed. 
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"^  Th<»e  who  ar^  of  the  latter  opinion,  deny  that  this 
statute  was  dictated  by  political  rea&9{is;,and  maintain, 
that  considerations  arising  from  the  nature  of  a  fine,  jsls  a 
Gommoa  assurance  of  the  realm,  were  the  only  n^otives 
for  making  it.  fBy  the  statute,  of  modus  levandi,  fix^s^ 
18  Ed.  I.  claim  murt  be  made  within  a  year  atiar  the 
fine  levied  by  the  person  next  iqamediately  having-  right, 
without  permission  to  those  in  the  subsequent  refKiaiiiciLrs 
to  claim  on  his  default ;  so  that  if  there  was  tepaqt ;  fur 
life,  rsmainder  for  life,  remainder  in  fee,  and  the  (i.  /„ 
tenant  for  life  aliened,  and  the  next  remainder-niix.  im, 
life  made  no  claim,  the  remainder^man  in  fee  \vas  wuu- 
out  remedy.  This  mischief  was  one  of  the  great  causes 
of  making  stat.  34  Ed.  III.  c.  16  (tf).  by  which  non- 
claim  was  ousted  ;  that  is,  a  person's  right  was  no  logger 
bajrred  b^  bi$  not  making  his  claim  .within  tbeyear.  An. 
exatnple  of  jbhis  kind  had  been  given  by  the  statute  d^ 
doms;  the  interest  of  the  donor  was  there  provided  for 
tiy^aclausib  mikcb  in. the  nature  of  this:  it  was  ordained^ 
that  it  should  not  be  necessary  for  the  heirs  in  tail,  or  for 
those  in  reversion,  to  put  Jo  .claim.  Great  cause  of  the 
statute  of  non-claitn  was  the  interruption^  of  foreign  and 
domestic  wars,  which  prevented  peofile  from  atteading  to 
matters  of  property. 

Whatever  wisdom,  ma}''  be  ascribed  to  the  policy  which 
dictated  that  statute,  it  was  found  that  this  doctrine  of. 
lion-claim  had  very  mischievous  consequences.  Fines, 
»  they  .thus  lay  open  to  be  questioned,  became*  of  less 
validity  and  e£kct^  and  were  virtually  v^ry  little  mor^ 
tbao.  feoffments  of  record.  To  remedy,  the  endless,  con- 
tests and  litigation  to  which  estates  «-ere  no^v  exposed,, 
md  to  restore  fines  to  (their  former  efficacy,  w^j:e,  as  it 
sliould  seem,  the.  princijial  olyects:  pf  stat.  .4  Hen.  VIL 
Th^tnakers.of  this  aot  appeiar  only  to  ha]ire  pursu^  the 

(«)  Vid.aat:Tol.n.40l.  •        ••  * 
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reason  of  the  common  law,  and  to  have  intended  merely  to 
put  fines  into  the  same  condition  thej  were  in  before  non- 
claim  was  ousted. 

Such  are  the  reasons  and  motives  suggested  by  different 
persons  for  making  this  famous  act.  It  must  be  confessed, 
that  if  there  vras  any  intention  of  giving  to  a  fine  the  efficacy 
of  barring  an  entail,  the  statute  is  couched  in  those  covert 
and  indirect  terms  which  indicated  an  apprehension  of 
some  remaining  prejudices  in  favour  of  entails;  for,  without 
any  apparent  reference  to  entails,  or  tlW declaration  of  the 
statute  iie  donis,  that  fines,  as  against  the  issue,  should  be 
VoKi,  it  ciiucts  generally,  "  that  fines  of  land  levied  with 
l>rockmation  shall  conclude  as  well  privies  as  strangers!^ 
On  the  other  hand,  there  is  in  the  preamble  mention  made 
of  the  Stat.  ^Ti  Ed.  I.  definibuSj  and  of  the  confusion  intra* 
duced  by  the  statute  of  non-claim,  to  remedy  which  it  would 
intimate  the  present  act  was  designed ;  and  it  w^s  not  till 
'near  forty  years  after,  that  a  fine  with  proclamation  was 
held  to  bar  the  issue,  by  construction  of  this  act  (a);  and 
that  was  with  such  difference  of  opinion,  that  an  act  was 
purposely  made  some  years  after  (6)  to  declare  such  a  fine 
to  be  a  Imr  to  the  issue.  It  may  be  added,  that  this  act  is 
oxklj  copied  from  one  passed  in  the  reig^i  of  Richard  III. 
who  had  no  leisure  to  devise  schemes  for  impoverishing  or 
bumbling  the  nobility.  This  republication,  therefore,  can 
hardly  be  attributed  to  any  personal  design  originating 
with  the  present  king. 

Fines  levied  according  to  this  stiLtute,  and  to  have  the 
effect  here  given  them,  were  to  be  solemnly  read  and  pro-, 
claimed  in  the  three  terms  next  following  the  ingrossing,  at} 
four  days  in  every  term,  during  which  proclamation  all 
pleas  were  to  cease.  There  is  a  saving  of  the  rights  of 
sacb  as  might  not  be  in  a  condition  to  vindicate  their  claims ; 
«uch  as  femes  covert  (not  being  parties  to  the  fine},  persons 

-   (c)  \M  H«n.  vm.  C  (()  Stat  d«  H«n.  YIII.  a  36 . 
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If  a  bondman   parcbase<;l   any  land,  or   tenement,   and 

made  an  estate  to  others  to  his  use,  tlie  lord  was  enabled 

to  enter,  the  same  as  if  the  bondman  was  seised  of  the 

land. 

Alienation  of       There  was  another  statute  made  concerning: 

joiBtresses  ,  i      i      i  •  t 

qiadevoid.       real  property,  which  deserves  notice.     It  was 

found  necessary  to  remedy  an  abuse  that  bad  been  practised 
by  widows,  while  in  possession  of  their  dower,  or  of  what 
has  since  been  called  a  jointure.  Tliey  were  in  this  manner 
seised  of  the  freehold,  and  consequently  of  all  the  privileges 
annexed  to  it;  and  could  therefore  exercise  a  right  over  it, 
which  laid  those  next  in  succession  quite  at  their  mercy. 
To  prevent  this,  it  was  enacted,  by  stat.  1 1  Hen.  VIL  c.  20. 
that  if  any  woman,  having  an  estate  in  dower,  or  for  life, 
or  in  tail,  jointly  with  her  husband,  or  solely  to  herself,  of 
the  inheritance  or  purchase  of  her  husband,  or  given  by 
any  of  his  ancestors ;  if  a  woman,  having  such  estate, 
should,  either  when  sole,  or  when  married  to  a  second 
husband,  discontinue^  alien,  release,  or  confirm  with  war-- 
ranty,  or  by  covin  suffer  a  recovery,  it  shall  be  void ;  and 
thQ  person  next  intitled,  after  the  woman's  death,  may 
enter  and  enjoy  the  land  the  same  as  if  such  woman  was 
actually  dead.  There  is  a  provision,  that  a  woman  may 
alien  for  her  own  life,  and  if  the  person  next  intitled  agrees 
to  it,  she  may  alien  for  any  greater  estate.  However,  the 
widow  was  prevented  from  niaking  a  pr6perty  of  that  which 
had  been  allotted  to  h^r  for  an  honourable  provision  during 
Fife ;  and  the  reversion  to  the  heirs  of  the  husband  and  bis 
fawly  was  effectually  secured. 

There  is  only  one  statute  relating  to  the  right  of  per- 
sonal property,  which  much  deserves  oar  notice  ;  that  is^^ 
stat.  S  Hen.  VlL  c.  4.  which  was  made  to  prevent  the 
frauds  committed  on  creditors  by  persons,  who,  having 
made  deeds  of  gift  of  their  effects,  would  fly  to  sanctuary 
and  other  privileged  places,  and  there  hvQ.upon  their  pro* 
perty,  in  defiance  of  those  who  had  demands  on  them.    It 
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was  enacted  by  this  statute,  that  all  deeds  of  gift  of  goods 
and  chattels  in  trust  for  and  to  the  use  of  the  person 
making  them,  shall  be  void. 

We  shall  how  speek  of  such  statutes  as  made  any  altera-^ 
tion  in  the  course  of  administering  justice.  These  were 
Dot  many ;  but  yet,  together,  contributed  either  to  rerider 
the  means  of  obtaining  justice  more  ready,  or  delays  less 
incommodious.  T^ey  related  to  writs  of  error,  popular 
actions,  suits  in  formd  pauperis^  attaints,  and  the  process 
in  actions  upon  the  case. 

It  was  intended  by  stat.  8  Hen.  VII.  c.  10.  to  prevent 
a  litigious  stay  of  execution  bj'  writ  of  error.  It  ordains, 
if  a  defendant  or  tenant  brings  a  writ  of  error,  and  the 
judgment  be  affirmed,  or  the  writ  be  discontinued,  or  the 
plarntiiFin  error  nonsuited,  He  shall  pay  costs  and  damages 
to  the  other  party  for  the  delay  and  wrongful  vexation,^ 
discretion  of  the  court  where  the  writ  of  error  is  depend* 

The  Stat.  4  Hen.  VII.  c.  20.  respecting  popular  actions, 
as  it  bad  a  view  to  the  emoluments  of  the  exchequer,  bore 
in  it  a  striking  cpark  of  the  genius. of  this  reign.  It  had 
become  the  practice  of  government  to  enforce  with  rigour 
such  penal  laws  as  contributed  to  the  increase  of  forfeitures 
and  penalties ;  and  every  thing  which  prevented  the  full 
effect  of  such  laws,  was  to  be  removed.  It  was  common 
for  offenders  to  get  a  friendly  action  brought  against  theai 
for  the  penalty  they  had  incurred  ;  or  if  an  adverse  plaintiff 
bad  commenced  a  suit,  they  would  get  a  friend  to  sue  them, 
and  by  this  collusion  would  confess  a  judgment  to  him,  and 
plead  that,  in  bar  of  the  other  action.  To  prevent  the 
effect  of  such  practices,  it  was  provided  by  this  statute, 
thai  in  the  like  cases  the  plaintiff  may  reply  covin,  and 
have  judgment  and  execution  as  if  no  pther  action  had  been 
brought ;  and  where  the  collusion  is  proved  on  the  defend"- 
ant,  he  is  to  suffer  imprisorfment.  ..  It  was  further  pro- 
videdj  that  no  release  of  any  popular  action  by  a  private 
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person  sbouM  be  a  bar  to  such  actios  or  iodictmeot* 
Collusion  \vas  not  to  be  repliedi  where  the  point  of  the 
action  had  been  tried^  and  a  verdict  had. 
Sttitt  in/brmi  Allowing  persons  to  sue  mformd  pauperis,  as 
pauperih  ^^s  done  by  Stat.  11  Hen.  VIL  c.  12.  was  a  hu- 
mane constitution,  and  resembled  more  the  legislation  oi 
an  imaginary  republic  than  the  practice  of  actual  goyem* 
oients.  It  was  ordained ,  that  every  poor  person  should 
have  original  writs  and  writs  of  subpama  without  paying 
for  the  sealing  or  writing  thereof;  and  the  chancellor  waa 
for  that  purpose  to  assign  clerks,  learned  counsel,  and  at- 
lornies.  If  the  writ  was  returnable  before  the  justices  of 
any  court  of  record,  they  were  also  to  assign  counsel  and 
attornies,  to  act  without  a  fee.  This  indulgence  may, 
however,  be  thought  by  some  to  be  dangerous,  and  to 
need  that  caution  and  restriction  which  by. a  later  act  has 
been  annexed  to  this  privilege.  To  enable  one  to  com* 
mence  a  litigation  without  expence,  is  tempting  the  re- 
sentments of  men  with  too  easy  a  gratification ;  and  the 
defendant  in  such  a  suit  is  left  in  an  unequal  contest* 

Attaints,  though  in  the  nature  of  a  criminal 
*  proceeding,  may  be  mentioned  in  this  place 
among  the  improvements  mftde  in  civil  process ;  as  they 
were  designed  for  the  purpose  of  rendering  the  trial  by  jury 
as  incorrupt  and  effectual  as  the  nature  of  it  would  allow. 
It  was  now  endeavoured  toputattaints  upon  adiffierentfoot** 
ing  than  they  had  been  on  before.  Attaints  had  become  yery 
dilatory,  lasting  sometimes  ten  years  («),  and  were  attended 
with  great  expence,  as  well  as  impediment,  in  the  conduct 
of  them.  These  considerations,  with  that  of  the  extreme 
rigour  of  the  villainous  judgment,  induced  persons  rather 
to  endure  the  injury  they  received  from  a  false  vercKct, 
than  be  at  the  trouble  of  redressing  themselves  ie  this  man- 
ner, or  contribute  towards  inflicting  so  cruel  a  punishment. 

(f)  sun.  a  ite.VI«e.4.     Vd. «aU voL m.  976. 
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As  a  substttiite  for  the  ancient  severity ^  a  new  order  of 
proceeding  and  another  penalty  was  contrived  by  stat.  11 
Henry  VII.  c.  94.  which  ordained  a  pecuniary  mtilct  instead 
of  the  opprobrious  judgment  of  the  commonJaw.  This  stai-^ 
tote  beuig  intended  as  an  ezperimeat^  was  temporaryi  and 
afiter  several  continuances  of  it  in  this  reign,  expired  with 
it :  in  the  next,  a  new  one  was  made  on  the  same  subject  (a). 
Another  temporary  law  had  been  made  at  the  same  tigit 
against  perjury,  maintenance,  embracery , and  corruption  of 
officers  (fr);  crimes  of  the  like  nature  with  the  cornqHion  of 
jarors,  and  punished  by  numberless  v^ovisions  in  opr  enriy 
laws  (<r).  A  particular  act  was  made  to  correct  the  evil  i^ 
corrupt  jurors  in  the  city  of  London,  who  heretofore  were 
9ot  liable  to  an  attaint.  It  was  provided  by  this  act|  that 
jurors  there  should  have  certain  qualifications  (^property, 
and  that,  on  a  false  verdict,  a  bill  of  attaint  might  be  sued 
in  the .  hustings :  if  the  jurors  were  convicted,  they 
were  to  be  fined  20/.  or  more,  at  the  discretion  of  the 
court  (d);  sb  that  all  idea  of  the  vilhunous  was  entirely 
abandoned. 

As  actions  upon  the  case  had  of  late  very  much  increased, 
and  had  sifpplied  the  place  of  many  ancient  remedies,  it  was 
thought  they  should  no  longer  be  subject  to  the  delay  which 
was  incident  to  the  old  process.  It  was  therefore  enacted 
by  sut  J9  Hen.  VIL  c.  9.  that  the  like  process  should  be 
io  actions  upon  the  case,  as  in  actions  of  trespass  and  debt^ 
when  sued  in  the  king's  bench  or  eommon^pleas;  for  those 
only  are  mentioned  in  the  statute.  It  should  seem,  that 
actions  upon  the  case  in  other  courts,  not  being  afiected  by 
tine  statute,  must  be  prosecuted  with  the  conmion-law 
pnxKss  of  attachment  and  distress,  as  before  {e): 

Among  the  provittons  for  improving  the  administration 
of  justice,  we  must  reckon  a  statute  for  correcting  some 

(a)  Stat  83  Hen.  Vm.  o.  3.  (b)  11  Hen.  V1L25. 

(0  Vid.  ant.  yol.  IL  319.  (4  Slat  1 1  Hen.  Vn.  c.  SU 

(«)  Yt^  sot.  VOL  n.  43r,atQ. 
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ftbiises  in  th«  AerifTs  court.  There  was  gteat  extortion 
khd  collosion  practised  by  under-sheriffs  and  their  clerks^ 
Utti  bailiffs ;  the  principal  of  which  was,  the  Entering  of 
)i&ints  -without  the  consent  of  plaintiffs,  and  sotfietimes 
where  no  siich- persons  existed ;  after  which  they  oiviitted  to 
attach  or  summon  the  defendant,  but  left  him  to  incur  de* 
fauks,  for  which  they  made  great  levies  upon  him.  To 
(remedy  this,  no  plaint  was  to  be'entered  without  pledges 
being  fotihd ;  a  penalty  of  forty  shillings  was  imposed  on 
tfaesheriff  if  he  entered  more  than  oiTe  plaint  for  one  trespass 
'or  debt.  The  party  grieved  might  complain  to  a  justice  of 
peace,  who  had  authority  to  punish  the  sheriff  and  his  offi- 
cers :  several  other  directions  were  given  for  submitting 
this  mischief  to  the  correction  of  the  justices  of  the  peace(tf). 

The  alteration  made  in  the  law  of  cKmes  and  punish- 
tnents  in  this  reign  seems  as  remarkable,  and  of  as  exten- 
sive' cotisequence,  as  any  alteration  respecting  the  law  of 
property.  The  criminal  code  begun  now  to  assume  a  san- 
guinary q>pe«rance,  which  every  reign  sinee  has  been 
heightening. 

.  The  cliaiiges  made  in.  our  criminal  law  consist  either  in 
the  new  crimes  wbich.the  legislature  created,  ^r  in  such 
regul^^ons  as-  weri^  onade  ~  for  '  the  administration  of 
justice;'  *  .     .     *     . 

'*  One  treason  was  created  in  this  reign.  By  stat.  4 
Hen«  Vli.'Cv  ^S*.'  it  was  made  high  treason  to  counterfeit 
the  coin  of  any. foreign  realm'permitted  to  be  current  here. 
Anbther  act  was  made  to  prevent  the  circulation  of  clipped 
and  base  coin^  in  which  the  exportation  of  bullion  to  Ir&> 
kind,  or  the  importation  of  gold  or  silver  coin  from  dience, 
is  punished  with  imprisonment;  that  bdiig  the  quarter 
from  whence  this  commodity  was.  most  frequently  con- 
veyed to  this  kingdom  (b).  ... 

The  hunting  in  parks  with  visqj^s  and  painted  faces, 
was  punished  by  stat,  1,  tJen.  VII.  c^  7,  and,  if  a  warrant 
,  (a)  Stat  U  Hen.  V^.  c.  15. '       (i)  Stjuf.  19  H«a.  VII.  c.  5. 
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W9S issued agi^ipst pw^offmier^ %iid  bc$  vUfii]! jconcealed 
tbe  offence,  or  resisted,  or  dit^obeyei  the  warrwt,  lie  was 
guilty  of  feloDy. 

It  was  made  felony  by  stat.  3  Hen.  VII*  c.  2.  mkJ^m 
to  t^e  away  aay  wooi^  agoin^tJier  itijl  untaw.-^  womeiu 
fully,  whether  she  be  maid,  widow^  or  wH*er;  aod  tbetakers, 
procurers,  abettors,  and  those, who  r^K^^ve  lucb  woman* 
are  all  n^de  principal  felons.  A  wooian  so  tiketi  muat 
hsLve  substance  io  goods  or  lands,  or  be  heir  apparent,  and 
must  be  married,  or  deflpwered^  to  make  the  taking  an  joi- 
fenoe  'under  tins  act.  ,  There  was  a .  proviso  tlt^t  th^t 
should  not  extend  to  a  person  who  took  a  wbmai»  ^l^ioiiof 
lier  as  bis  ward,  or  bond- woman  (a). 

The  last  new  felony  wq  sb^ll  mention  was  inflicted  by 
Stat.  3  Hen«  VIL  c.  14.  which  made  it  felony  for  apy  ser* 
▼unt  of  tbe  king,  beinj  iurolled  in  the  dieque-roll,  (o 
compass  or  imagine  the  death  of  the  king,  or  of  any  {ojrd* 
or  privy-councillor,  steward,  treasurer,  or  comptroller  of 
the  household.  This  offence  is  to  be  inquired  of  by  t\!^ve 
persons,  inroUed  in  the  cheque*rolJ,  before  the  steward, 
treasurer,  and  comptroller  of  tbe  household*  The  punisbr 
ing  the  bare  intention  to  murder  a  lord,  without  any  over^ 
act  declaratory  of  such  ioteoti9n;  makes  this  a  very  remark- 
able provision  ;  tbe  security  of  these  personages  being  put 
on  the  same  footing  with  that  of  the  king.  The  occasion  of 
this  is  stated  in  the  statute;  that  such  malevolent  designs 
among  the  household  servants  lead  to  attempts  which  ea- 
danger  the  king  himself;  and  that  a  recent  fact  of  tha^klnd 
had  induced  tbe  parliament  to  make  this  statute. 

Some  provisions  were  .made  for  tbe  punishment  of  io* 
ferior  offenders^  A  statute  was  made,  for  the  suppressing 
of  riots,  and  another  for  tbe  better  execution  of  former 
laws  on  that  head(i).    The  first  penal  l^w  was  now  madp 

against  the  canonical  offence  of  usury.    Brokers  of  such 

• 

(a)  Twl.  int.  Tol  IlL 57?  (*>  StSt.  1 1H«I.  \iV<^  7%  mtd  t^U 

19  Hen.  Vlhc.  l^.  ' 

rOh.  IV.  1' 
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hirgQins  were  lo  be  set  m  the  friltory^  imptiaoiied  balf 
auy earytimd  fined  twenty  pounds  (a).  Persons  lending  mo-^ 
ney»  or  bargaining  for  hinds,  or  goods,  on  u^utyy  >^ere  to 
forfeit  half  the  vdue(i).  - 

The  exeotitioa  of  peiial  kvs  was  a  stAject  miieh  at* 
tended  to  by  tbi^  j^rioca  In  order  t6  aecompKish  tMis  end, 
Abe  criminal  jurisdkstifon  ofsofoe  ametent  courfo  was  ex^ 
tendedfand  tbecourse  c^  proceeding  wasgreatly  facilitated. 
The  most  material  changes  xA  tfhis  \iort  "Were  inade  by  stat* 
^  «4wi.  VII.  c.  I. 'and  atat.  1>  Hen.  Vlli  c*  3.  which,  among 
provisions  of  real  and  peroia^isnt  utility,  famished  some  in- 
Iterations  that  w^e  ofterwairds  disapproved  and  abrogated- 

The  first  clsLuse  of  Stat.  9'  Hen.  VII.  c.  1.  made  some 
alteration  in  the  jurisdiction  of  the  coandl,^ which  bi^d 
lately  been  uiore  familiarly  ealled^the  siar^c/iamber.  The 
remaining  part  of  that  statate  is  taken  up  with  seversH 
^ovisioRS  rdaiiiig  to  crimtnal  justice,  which  we  shall  defer 
for  the  present,. 
nrbeiUr-chaiB-    The  criminal  lurisdiction  exercised  by  die 

her  iiew-Bio-    •  •      «  -^       .    •         .  i     ^  .  • 

^lied.  king's  coancu  wi  nave  had  occasion  to  notice 

in  the  early  periods  of  this^History  v  and  it  has  been  bbserred 
that  they  sat  in  this  capacity  sometimes  en  Id  ckambra  des 
estovers,  which  had  of  late  years  become  their  most  usual 
place  of  sitting ;  and  tlverefore  tiie  council  was  now  most 
commonly  called  the  itar-chainber  it)\  There  are  many  in- 
stances where  this  tribunal  had  exercised  its  authority  in  the- 
period  immedratclyprecedif^th^  time  of  which  we  are  now 
speaking  (if).  This  judicature,  in  its  original  establishBienty 
was  very  extensive,  and  com]>fehended  a  great  variety  of 
"objects  with'iii  its  cognisance.  As  the  constitution  of  our 
legal  polity  became  more  settled,  and"  the  boundaries  of 
justice  more  exactly  defined,  this  extraordinary  authority 
vras  in  proportion  circumscribed.  Several  statutes  had  been 

(a)  SUt.  3.  Heo.  VII.  p.  C.  -  {Jb\  Sut.  U  Hen.  VII.  c.  8. 

:(e)  Vid:  ant.  S'T.  Lamb.  ArCbeioii,  U9.  {d)  Lamb.  Arcbetov,  I49^t9 

15^    4  lost.  60,  61. 


poised  imposing  f«^trlcdons  6n  the  ACdeM  of  c6nip1&lnanU 
to  tbfscxtraoirdinary  judicature  (a).  But,  n(>cwithstafKling 
this  apparent  jealouiiy  of  the  council,  the  parliament  Itad;  at 
other  times,  gtaduaTI  j  re&tbred  to  it  ^ome  of  its  ancient  aut 
tbbrity,by  referring  to  that  tribinial  the  cognisance  of  many 
enormities -which  were  before  ihqdirable  at  comaion  taw; 
.and  whicb,  as  such,  wi^re  not  to  be  erlmined  by  the  coun^ 
cii.  .Thus,  compared  with  its  Original  powers,  the*  pferdM* 
gatiTe-jadicature  of  the  king  in  council  was  much  restricted 
by  positive  constitutions ;  and  from  being,  in  some  degreej 
abore  the  law,  had  shrunk  into  a  compass  so  small,  and 
had  withal  become  so  precarious  in  iu  fo\]ndatidn;  that 
Henry,  who  meaOt  to  make  much  use  of  this  courts  thought 
it  stood  in  need  of  some  parliamentary  sanction  to  |^it6  it 
support  and  authority.  These  were  the  reasons  which  pro- 
bably fed  to  enacting  stat.  S'Hen.  YII.  c.  1.  a  sutute  vlFfaicti 
did  not  erect,  as  sonie  have  imagtned,but  only  tiem^HMidlei 
the  courts  of  star-chamhcr. '  Indeed,  the  ^sta(>ii^meiDf 
given  to  this  court  by  the  statute  of  H^|iry>  was  partial  J 
and  confined  to  oeirtmi  -instance  therein  etibnl^eratedi*  Thtf 
design,  scope,  and  extent  of  this  act  will  be  best  seeti  by  k 
rehearsal  of  it-         ,•  - 

The  preamble  states,  that  '^  the  King,;  remembering 
how  by  unlawful  maintenanciss,  giving^  of  liveries,  sign)i 
and  toketis,  and  retainers  by  indentuJ^es,,  promiseSp  bkdb,' 
writings,  or  otherwise^  einbraceries  of  his  sobjects,  tiintruo 
demeanings  of  sherifls'  in  Ifiaking  of  paimels  slid  otfle^ 
tintrue  returns,  by  taking  oP  mottey  by  JqrUfr,'  tly  great 
riots  and  unlawful  assembliei,  the  polity  and  ]^ood  rote  tt 
this  realm  i$  almost  subdued ;  and' for  iftle  toot  pttnfsfa&ig'  of 
tbese  inconveniences^  aiid  by  occiisitm  off  ^t  premises; 
little  or  nothing  may  be  f  otmd  by  ttiquiry  ;**  thiit  is,  by  tKer 
ordinary  proceeding  by  an  inquest  of ' jarors ;  *•  wberebjF 
the  laws  of  the landin  execution  may  take  littte eflfect,  to 

(•)  Vii  SMI.  ^l  IU.  sta., 

l2' 
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the  increase  ^.iBUfd€rs>  robberies^  perjuries^  mifiti^atHw^^ 
lies. of  all  meo  living,'*  Sdc.  fpr  thQ:refQriii9tioR  «jf  wbic)| 
it  iras  i^oiv  ordained »  tbitt.Alie  ebm^oellor,  :cre;i9firer,  aii4 
privy.ies|l»  or.  two  of  themi  caljUog  io  tbeQi  f»r  bishop  aad*^ 
teqipidral  tord,  being  €f 'tb^  council-,  and  the  two  cj^ief  jii»t 
tioeSy  or^  in  tbeir  absence,  two  p^her  jiutlioe%  upon  bil4 
or  information  put  to  the  cbancellpr  for  the  kiugt  Jw  any 
ojtber^  against  my  person-ifor  anj*  misbehaviour  abo^oneii-* 
tion^  iave  ^MKhority  to.ci^ll  before  tbaoa  by  lyrit  or  privy- 
soA  the  ofieoderft  and  otb^^  as  it  shall  seeia  fit,  iff  whocn 
ibe  trfithmay  be  ^nowp  ^  and  M  examii^e  and  puokh  aftec 
ttie  fprfn  and  effect  of  s|atat(es  thereof  niade,  in  like  iqaiH 
p^  AS  they  pogbt  tq  be  puMsbed,  jf  they  wete  oonvict  after 
|)ifili»e  order <rfc^  lav^....  .     ^    *     .. 

^flv^  ^s  the  sttbst^nce^-^rid  nqpirfy  the  very  .^oidsy  of 
y^e.^tatiilie.;'  which  plainly-  point  out  the  occasion  of  this 
M^.  tayulation,  tb^  obgects  of  ci^nbanoe,  the  judgeSj  tlie 
fipociflP  .and  prpceediagSi  with  the  power.  oCp^^^CMshing^ 
(fpq^.iflufrbit  iSiii(a|mfesty  that  the  king's  counpil. derived 
ipfffk  tpjb|.8ta;(Hle  an  e^^^vgemefit  cf  .ii^  judioial  aatbority. 
T^e  i^  nothing  prohibitory  of  the  former  jurisdictioo  sir. 
mode  of  proceeding  here ;  bat  that  is,  on  the  contraxy^re"^ 
^iC^gpij^,  as.it  weve,  and*  affirmed  by  the  very  caatioua 
flfumer  in  which  the  eivacting  part  of  this  statute  is  worded : 
fofj  instead,  c^  layipg  that  those  great  pf&cers  $AaIJ  have 
%yt}i{|rity^  it.b^ejy  declares  that,  they  baoe  authority; 
lj^^i«b;p||»inljju|itini9^ing4iiapp.reheiis)oa  of  a  pre-existent 
% ut|iori^]|(,  ^42ljily  de^bfinf  moi^  particularly  the  exercise 
fl  it  in  some  e^rta^'n  cases.  • 

'^^It  should jseejp J  that. wh^reasji^ before  tbia  statute^  tho 
ki^g  andcoiiaciil  did  i^ lulmitagy.f  omplaint  but  such  only, 
fs ;carnefl;|rith'ityaGcOcding  to  La^ibarJTs  expression,  » 
^^i|scbabl9«ucmiseof:  jnaiotM  of  their  jurisdiction  (a)  ;  - 

i[or  proof  ^^/.ei'  which  the  complwnant  ought  by  stait.  JlJ; 
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Hen.  VI.  c«4.  to.grre  sureties ;  nowi  by  tbts  act^  betides 
that  ancieiit  authority)  three- ouijrdF  tbe  counoil,  M^ely^* 
ibe  cbaiKsellori  tr^mrer,  and  privy-^eal,  (takiuy  to  tbeit 
aisistaiice  others  tbeseby  ftppohitedVwere  enabled  tabear 
and  decertnine  ordinarily  of.  tbose  eight  efieneet  above^ 
aie&tioaed,  and  tbat^  without  atty  oEiaiiner  of  sticb  suggea* 
tkui  or  surmise  at  ali.  .       , 

Some  defects  of  this  statute  .were  supplied  by  ^tst.  2jI 
Hen.  Vill.  c.  20:  by  which  tbe  president  of  the  council  It 
added  to  the  former  three  principal  persons.  A  (doubt 
whieh  arose^opon  tins  act,  soon  after  the. passing  tt^ir), 
i^hctther  tbD'hidiop^lordof  the  council^ and  justiceBy  Wiere 
only  assirtBinti^  or  bad.equa>  authority  with  the  three  jpeat 
oflfeeriy  was-  remcnred  by  ibis  later  act;  .whiph  deohftre^ 
Aak  they  .ware  oafyizhere  for  their  advioe.  Lss^y^  tbe 
but  or  iii^onBalion,.whicb  by  the  foroKraet  was  .to  be  ex^ 
faifaited  to  the  chamcaUor^  was  bjr  the.  Jates^ci  be  put  ia 
genendlyc;:  that is^  to  t)ie  king,  as fqnaeify*  t- . . 

:Thns4qi  tbe  «fiemiio»  •of  tfaesd  two  atsMtes/Abe  %hov^ 
asentsoaed  eight .ofSDiioQs^wihicb  beCbrq  vtiPaMestly^cqgiu* 
aaUa  by  tadictitaQb*  oe  action^  riug^t  oow-lbe  asndgned  .aa4 
tried  widiaMkaiiif  tocjuestor  jury,  on  the  baif  jeTaftwation  * 
either  of  wknesites  ei".  o(  ^  fwti^f  tbews^ts.  Tbil 
innarstiQQ  was  devised^  sAys  tbe^9jtatiJiAc>  becsuiiet  Ihe  ovdh- 
oasy  prooeedftagiB^iQosMiiQn  Jtfw<  was  foand  uniMe.kQ  losdi 
siich.offeoderB«'  Howei^,  tbe  punUhmwt  to  be  joflisied 
waasaob  aaviM0»iM  h^e  follo^Mdi  bad  tbe  profuecijat^^n  bee» 
ait  cammoo  laif.    - .  ..f         * 

TbaidtfiraHon  made  M  AO(  timif  c£EpM^  by/  ^  ut^ 
«ta<isiapciocafiftUyiin  tbe  Ctfcuf^stances  of  prpoess,  judgci^ 
and:  Uriel  ir^tbe  Mjtitfif^  oi  ti^  /cm&e  and  iM  pivMW^iifM^f.  rcf 
WMei»iM^rit,.4Vfu*^t>e^e.  I^  ^efi^ie,  d^  council  dfr 
f#rtt)4£!mttbe^ni9^u(e  9f  ^f  )P^»lty,oriiiiany  ^msi^Hr 
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atioQ  of  tiie  crime  rancd'  from  tbe  judgment  of  the  com- 
moo  la»#,  it  must  be  understood^  that  they  then  acted  un^ 
der  dhe  former  authontjr  which  they  originally  pos^iaased  as 
t<ie.<3oanoli  of  the  king,  apd  not  by  virtue  of  these  ^tm,^ 
tQteffw  For  that  authority  still  remained ;  and  the  couQpil » 
>a  the  understanding  of  the  lair,  and  in  tjie  execution  and 
practice  of  their  authority ,  sat  and  acted  in  both  capacitiea^ 
lU  appears-  by  the  book»  of  entries  during  th&  jreigna  of 
'Hen«  VIL  afad  Hen.  VIIL  which  two  princes  did  oftei^  sit 
there 'iDr.pemi»^  under  each  jurisdiction  (a)«  • 
r.  Xt^is  tbr^his  mixture  ef.  judicial  power  that  the  staipw 
cfaamber.'Wwindebted  fortbe  trenlondpii8.afith9rity  which 
it  began  tkt  e^rcise  soon  after  this  time.  l^bilethe'Statlile 
^f  tIeo4  VIL  gave  iirigour ^nd  eiBaaoy  to  ita  proeeedingfe^ 
tbe  iiimieisundiihi  cxt^  of  its  ancieak' jiidicataiie  fut-* 
nisbtd  aaiiie]daBistMlble4ource4>f  crimeaaQd  papishmeola^ 
to  bei{»ibd'foitfa  on  all  occwoi)S|'and  for  entry  purposfe; 
It  became,  op  Jthat  aqebant,  the  happiest  ii|Bttt^iQent^atw 
faitrsfy  pii^er  Dbat^ei^er  feUiinder  ibennana^meatof  aa 
e^hwlote  se>wii'#ig» ;  as.  may'l«s'89eD:hi:thfs  hjstory  of  the 
^  ^n^.oiM»ho4]se  of  T^idorj^wbo  owed  tbe^maintenaBiee 
'  of  tlMiif'bighfverogatiTes  pritieipally  tQ  tbaaU^of  this  tiif 
budah  llM^Mav^ohamjbvw'eMrcised-f  crim^^ 
almost  t^tbout  Ihnkattoh,  and  alsogetber  wttboot  appMl) 
iJaUiig  h]^4t  to  j6^  tiVdanimaKft^^upowemy  thing 
In  whioh  ekb  j^dMt (imeflft  fdfr  itself  ime#estedi  |t  bacaon^ 
in4#illb^  ad'  moc^  d  i^ourt^  of  state,  if  iihe  expressioii  maj 
be  allowed,  as  a  coqrt  of  law,  by  punishing  all  oboosipM 
fleffsMsj  wilojr  though  they  had  been  gollty  of  Mibreach  of 
Xhe  la  W|  4|[ady  tft^Vertheiess^  some  wayor  ofth^ofllllided  the 
ptifwe^blr  hfa'ttiihtetersi  'As  the  membeys  of 'ibis  «fibitmil 
Were  tMf  lioi^cnlbl  ty^cci^  of  the  crowti,!thM^Mia  no 
dl^toky  izi  those  tiine^  <>ft)roedriiig'a'#antl»h6««ig4i«i«t;-oQ> 

(•)  Umb.  ArcMod,  iU^  in.  Iff,  lYS. 
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Cinders  of  tlj^t  deK^riptioiK  The  penalues  inAicleci  by  tlik 
court  were  so  esitravagantly  severe.,  and  tb^  very  design  of 
its  judicature  so  repugj^ant  to  the  spirit  of  a  free  constito- 
uon,  tluit  it  tv^Sralwayi^  viewed  with  the  great!est'ablH>r'^ 
rence  by  tb^  s(|b)ea ;  and  at  lengthy  when  political  lit^eiUby 
beg^D  to  vindicate  its  ckdws  with,  aiore  boldneis^  was  to* 
tally  abolished  by  parliam^t<4).  , 
.  Another  iiinpvatian  upoo  the  coiMsqn  )ew^  informationB 
iind  ^  A  iDHcb.  n^e^.gi^eiial  nature  than  the  ■fttbeMttiflw 
formjMT,  was  efl^tad  by  stat.  11  Hen.  VII*  c.  3.  «'i»«»*ioiiv 
TTbe  cofopenqngof  prosiK:utions  by  ioforjnatipn  bad 
grown  into oflnnmoniMe. in  the  xeigna  of.Uenry  VL  and 
CklwardfV*  and  w^re:geoerally  confined  to  |>enat  statutes^ 
md  tikewisa  tp  the  cwn  <>f  escbequer  jatd  king's  beiM:fa. 
3i|t  tbf&  aboveiMnl^qned  statute  permitted,  jfistices  of  ■»- 
sji^iNMi  «f  the  f^^fift^  upon  inforiSDatieft*  to  hen:  and.  di»- 
tenune  withiNit.a  jury  all  offences  <esoft|iil  treaaop,  npm^ 
<tqrx<Mg|e)(^y)>eoBSfnitt<»d.4tgain6t  any  statute  not  repealed. 
Tb|s  act  vnw  probably  dictated  by  that  prf»¥iuUng  incUni^ 
^ti90  #f  Henry  and  Jbuhministers  to  enfoeoe  thie  observaioe 
4pCA)4iW»^^t»M#  ^  ratbefi*  tqcc^p/^  payoientof  such 
jpenakies  as  weve  incurred  by  a  breach  of  them.  Tbijs 
s^bemewof  filling  Ua  esc)iequer  waa  unpopular,  and  there- 
^Eoceaot  fit  to  betriiated^  in  my  pfurt  of  it,  t^  the  verdict 
of  eoiiiinon  juror^St  Whether  thU|  or  a  general  jealousy  pf 
^betnal  by  jury^  waa.tbe  reason  pfthe  law,  it  was  a  reffu- 
4atiGfp^>i|ot  to  bf^  fn^^xedp9fui  fraarepeaJM  ip  the  l^giffr 
wi^,9fthepe»tr6ig9.(6).,  .  . 
I   U^mm^ty  .i:6kMs.Qtrt)a^.s^^  Dudley 

jwere  ^M^hMito  ^ect  sa^^h.ipfiviife.opprefsiposiaod  e^ac- 
^^om  uptpi  tlie  p^^le.  for  this  purpose,  .^^^  a  new  office 
iwat^^reauA^  anditlme  two  pfn»ua  .^fiQBije  fiuute  7m^^9  «f 
'ih€JH^<sfBrfei^^  Tl>e.^«aso^fcofxfipeaU9gth)ftafitis 
stated  to  be^<<  fi^.  t)iat  ^y,  force. thereof  it  was  koowi) 

(«)  By  «Ut.  16  Ctfc4.    .      ; <t)  .By  slat.  I  l^ep.  VUL  c.  6.c.  10, 
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many  sit^ister,  crafty,  feigned,  and  forged  inforfnations  hail 
beenpursCied  against  msiwy  of  the  king's,  subjects,  to  tlieir 
great  dama^  and  Ve.vation.'' 

►fciudb*~trere  die  irinovutions  made  in  the  jiidicatnre  of 
o'lir  criititnal  courts:  we  are  now  to  notice iwhat  alterations 
were  tnade  in  tlie  course  of  proceeding  and  prosecution, 
which  brings  us  back  to  th^  famdus-stat.  S  Hen.  VIL  c.  !• 
Wt  hare  seen^  ift  the  last  |>tr!iyl,  some  parliaraentiaiy  re- 
.gttJtitions  regarding  jurors,  dictit^^t>y' a' suspicion  that 
they  did  not  diseltarge'tMeir^ust  with  inipartiality  and 
Itriitli  (tf ).  Afrtotig.  Henry's  sch^m^s  for  a  due  extecutioh  of 
tb^  lav^,  one  wasto  obi%e  inque&ts  ti9  be  T^ry  strict  and 
regular  in  nuMhg  their  presenlfinents.  In  the  clause  of 
*ta«.  3  Hon.  Vll.  c.  1.  rtfcjrt'aftser  tliflt  fdr  the  Instttmion  of 
the-  new  form^  of  the  $t^-cbslml»^y  it  h  ordainedy  thai 
justice  6f  tfcef  peace  **  ttiay  take  by  dieir  di^rtsttoiUatf^'in-* 
'*f  ^est  to  iiiqiiirB'Of  the  eoncealaieilfir of  odiiil'  iViqiieflfes  f 
And  every  pcf^ii  M  such*  tnqu6sl  va»  td^  b^  {HHriiAiM  fot 
^b' «6ti<DBaltnent  ?by  4ke  di«toretion  oftfae'jiHCiecs.  Vflak 
^tts^af^iinMibfnti'poii  thepfoceedifig  byio«|tie6t  in  cri* 
4iiimit  fciiat«»r$y  ftnd  wa^  in  the  natufo  of  an  cftiaim  ta  civi) 

,  cililses/^:     •  ,^>-'-    .-  ti    -'  :. -I    ^    ...-■••    •      r 

*  '  Appeal  of  An  appeal  of  homicide  stltf  cotitlnu^  a  conv 
'  «w^<r.  ^[ibntnodie'df  prosecution^  hot wid)^ 
If^e^i^errry  of  *indictm^hts ;  and  the  genial  of  the  tioies  sb 
dftposed- persons  to  fityOUr  this  vindictive  action,  thiaft  no 
iUdibtnt^ht  df  te^nnder  used  tb^  be  tried  ti{t  the  year  and  Hf 
after  the  fact  (the  period  limited  by  law  fiM'cOtmnlso6io|^ 
an  appcaOi  lest  die  bffertder,  bemg  ^acquitted  or  OiftifV^ic^^ 
on  the  irtAMtAt^;  might* [ilead  l^ttch  tie<)Uittal'or  eo&tibtioft 
In  ba;r  of  Ihe'ifp^K  '^After  this  space  of  time  had  elapsed, 
it  often  baYi;ip^«edi«thbr^*y  thte  death  of  wttaed^^s^^orthe 
^eU'for'jubtiee  slft^fdiri^,  that'prosediltibQS  w<6rk  intirety 
)iropped/ahdUBb<K;1inqiient  e'iieEipl^' unpunished.'  Againr^ 

:•    *•  '  *(rf7  Vi^.  ant.  VQl.ia,2W).!w^ 
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nfi  appellor  mast  sue  in  persdn ;  aM  the  sirit^bcihgtetfg 
and  expensive,  he  frequently  became  tired  of  the  proscca- 
txbn  ;  so  that/ with  ^11  tbe^iini)edin^ef}ts,  justice  wk«  fiot 
rejjttlarfy  enforced  against  this  fcihd  tiff  offenders.  ITo  re- 
medy this  in  ftrture,  the  folfowfiig  rcgti!ations  were  niadi^ 
hy  this  ae^.  It  was  enactej ,  that  if  any  principal  or'ate- 
cessary  in  murder  be  inJi'cted,  he 'may  Warraigned  and 
tried  at  the  king's  suit  at  any  time  witbiYi'the  year,  and 
not  tarry  the  year  and  day  for  the  appeal ;  and'should  be 
he  acquittix],  the  jastices  are  nof  fb  discharge  him,  but' 
either' remand  him  to  prison,  or  let  Irim  to  bail,  till  the 
year  and  day  is  past  ;*  within  which  thne  the  persoh-a^  ac« 
(joftti^dy  or  ereki'if  he  should  be  attaintedf  (and  hot  bare 

X  the  benefit  erf  his  clergy)^  the  person  so  att^nted  may  yet 
be  i^jicialedby  the  wife  or  next  heir  before  the  sheriff  and 
corotters/ or  in  the  Iting^s  beneh^  cflr  dt  the  jgaoMditery. 
To  faeilitat'e  Irkew^  the  prosecllttoh  cX  sdch  appeal,  it 
was  allowed,  thai  wifaere  battai!  did  (a)  not  lie,  the  appellor 
nif^^  stie  by  attorney.  i:  ' 

""^he  ^bwer  of  trying  an  oflbadcr  la  second  time  for  xht 
same  oifenee  is  confined  to  cases' where  the  party  had  not 

',  lidi  Us  "dergy,  because  a  clerk  so  delivered  to  the  ordinary 
was  to*  be  subjected  to  canonical  punishment,  and  was  no 
longer  withinf  thdjimsdictibn  of  the  temporal  judge.  This 
provision^-  though  reasonable  wheli  first  made,  has  occa^ 
sfpo^,''by  the  aiferation  that  has  shice  taken  place  in  the 
'disposal 6fdla*ks^  "A 'very  singular  distinction;  foi^1tiH»# 
faap^fitf,'' that  though  a  man  acquitted  of  an  indictment 
for  iRttrdei-'  ^ay'affterwards  be  appealed,  yet  a  petwm  who 
id  fptfiid  gitllty  of  whiit  is  at  ^ptisseat  66n^derlxi  tfr^  less 
bfletieif^  under  the  netme  ermofftslanghtery  Is  not-hMd^M 
^1ippeSfell')lhdertb&  statute,  because  lib  clengy  fali8%M$fc 
aWwrted.--'        '■;■-■•  iv      .   i      .-:    '       i-^.-  .* 

' '  ^fTfe  bth^^^arts  tf  this  act  eithier  enforcethe  obieHratfKie 
pf  certain  common-law  proceedings  in  case  of  murder, 

'       ••       (a)  Vid.  ant.  vol,  I!L-41^     .     ' 
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^r  direct  ^ome  mw  jqietfaods-  ^  ^c  ipUawed  <>n  the  like 
occasion. 

4^  ^^^  d^Iared,  19  the  apirit  of  our  old  Taw^a]^  that 
«bp\i}^  any  one  be  mucderei;)  in  the  ^y-tiooe,  wd  the  mtirr* 
idp^^  escape^  the  jtpwjfiship  fJiould  be  amerced ;  and  that  ai 
weli  the  ^coroner  aho^d  inquire  tber^f  up^o  yiew  of  tbe 
body,  as  justices  of  the  peaqc^  wbo  were  to  certify  it  into 
ibe.king^s  benc^.  Coroi^er«  were  to  deKjrer  their  inquisi- 
tions before  the  j^^stices  of  tbe-nei^tgaolrddi^Kery  witfa^u 
thecoppty ;  and  if  tbe  Bl^r4^rer  ^as  in  gaol,  tly^y  were49 
{H'ooeiqd  to  the  trial  >)f  bioi,  ojcj^v^  tbe  said  inquisitions  to 
the  kipg^s  bench.  Jj^of  this  ^ro^ble  the  coroji^  .was  tp 
I^ay^  a.  fce'^bf  thirteen  shilliogs  an^iourp^Qce  £or  theiiv 
'4ui&ition>  to  be  pa^d  by  the  iown&hip  if  the  jmiarderer  ba^ 
DO.  goods:  a  pec^tyvffisii^ipted  for  pegl^t  .of  duty. 
As  ^  part  of  tbe  sam/^  scbeupe  for  preventing  public  dis- 
orders, apd  for  j||:^epi9g,tbe  police  under  good  gpnrerSK 
«aetit,  it  iras  dif^cted^  .ths^^  justices  of  the  peace  ahould 
^certify  at  the  next  sessions  all  recognisances  of  the  pes|ce^ 
tb^t  the  p^rty  hound  .might  be  :CaJled ;  and  if  b^  cUd  not 
appe^^r,  tbe^tepognis^nce^  with  the  record  of  d^fiaolt^  ifFS^ 
io,  be  certifi9d,  into .  the  chapcejy;  king's  beacfa^  or  ,e|> 
clj9juer.       ... 

BaUK^g  fWo^f.  '^^®  autbqiiity  of  justices  pf  tbepes^  was  fiujr 
>y  jacticesof'  ib^r  strepgtbfDed  by  c.  S«  of  tbe.aaope  statutq. 
tue  peace.       g^  ^^^^^  j^  j^j^j^^  j  jj  ^^^  ,ftj,^j^ j|istic;ex>f jl^pe^ce 

M'M per.«vtted  to^ilpersonsmrreste^l  ^or  ligbtvausp^ioo  of 
f<*lwy.i  byt,,^rs»Aiitliority,,.aftjit,w^as,giv^,t9  OFeqf:  ai^Ie 
j^sti^^  -had  .been  a^M^ied,  and  oia^y.lieiiioMs.  o^E^^eci^  nq|t 
0iili%pQrna)»Je>y  i4^,.h2b^,^ee^  let  put  qpon  the  Q$Mip^» 
fip  llMyt  ihhi^t^tutJ^Mmjnffkjym  di^igpcd  only  to  aljeviatc^bp 
iW^Uian  o^ielocvi  h€^^i^(trial,  had  cp^t^hbiifye^^to  qUlmot 
the  execution  of  justice.    To  obviate  this,  thai  ^U|tote 

(a)  Vid,ant*.ff»ljll.j^^  .,     J  {f)  yid,ast  13S; 
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t}^  Ihejvsticefl  pC  {^^e  w  carerj  ^piupty^  /oty»  or  ^owai 
x^r  tw  ^  them  ct  leasff  slutjl  have  authority  to  let  to  badl 
pe^rsofifi^^apcrnai^Ie  by  lnw^  to  tbe  ne^^geq^n^lid^ons, 
f3nr  gs(oMoli^&^y,t  a^d  o;tie  of  then  at  le^^  was  lojoeftify 
(hesame  to  tbe.^essions  oir  gaoMcU^-<^ry»  under  the  penalty  * 
of  lO/.  SbeciBs  and  ice|s|^rs  of  gads  were  to  certify  this- 
paoies  of  their  p^ris^er^  at  tbe  nex.t  gaol;<ielifirery^  to  be 
ka^sdared  before  tbe  justices  of  tbe  deiiveraoce  of  th^ 
gaol^  9n4^  tb^  peo^lty  of  5L  ^n  this  mafliQer  w^as  th? 
^li^  of  bailing  fe^ons^  and  tbe  dislivefy  of  gaols,  bego^ 
to  be  ,p4it  in  the  co^r^ie  it  b^a  pQUtiiuied  in  ever  since* 
Tb^  si^e  pustofiy  of  prisoners  .;vras  provided  for  by  a 
^t^ute^  wj^b'^l^ol^red  all  ^oynty  gapls  to  be  in  tbe  k^p- 
|hg  o/Sjtbe  sJMS^riP^^an4  ^^^  /sev/eral  pfxmlu^  upon  bim 
^4-hMi  oifi^i^  if  they  .sneered  felons  to  ee^pe  (fi)» 
AR^i^^.R^f^S^^  pirovisioa  yn^  made  which  it  yr^j^ 
fho^b^^  .^(WM  |Copti[ibi^e  to  a  dii^  d^^barge  of  the  im- 
portan^.  If^t  r4spos^  in  tl^beiske  magistrals.  By  stat 
^  Ji^iU{fKjy[.  .IX  |2«  a  pro^lai^ti^n^  therein  ^t  fortb»  is 
fiiSPlPk^b>^k^^P^^  ^  ^be  sessions  fpvjr  tames  a*year.  Thi$ 
ca^|l9r|f^  pprso^s  w^o  bad  cause  of  coipplaifit  against  any 
iui^ticeff ^o  sta^  >heir  grier^vfiWr^O  any  of  bis  fe^ow- 
)ttstip^-^:tbf&.  ndigJl^bQur()OQ4;  wd  if  ^o  gave  them  no 
^odfe^^imi^ l4>e jiistipes  of  ^se ;  and  sbouk)  (}i^.istill 
^p}y  t^oiselves  A9^rednss|Msd^  l^ppeflyj  to  t|ie  ki^g.or  bi^ 
f:|Ba^o^r«.  ..*_.- 

,  Tb«ittm»&t,  of  clergy^  tbfit  junpdU^ic.  cjc-  .p^tai^f 
^wp^MHV^|Kg^RP^^<>^^0Ao4^Uedb(y  tbe  legist  ^'^'^T- j  . 
j[aiiHre,al9i9s>  jppto  a  i^w  fprtp^  ani^  js^ied  to  the,pKrpo*e 
,0C.|^dA,r[pmiMii9P  Uli*  MM«P  WWlj:pfl5«*-  It  J>eBWW> 
l*#ti§qri0JPf  «^tiww«i  ^nf*Si,wdrOpt  hetiyea^  ppiff  99Sjj  ^v4 
¥mgit^lkm  ^£^1^  Iteai  Ofii^iidesa  in  #flifip.|Kriai«»  ^'C99i^ 
.<sifQiit94M9^of  .«n<^f^>tiMiil  Mt.m  oihers^  '»msi4  W 
proi^rtion  tbe  degree  of  p«i6sbcwtik  acmrdijlg  Iftlbf  (C»t^ 

U)fttSt|S^«MKl[2Lo.U». 
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inelt$fire*  #r  JAstt^UiWe  justide^  ^he  ^inon^eas  of  -the 
pifence.    •  .   *     '       •  »•  .   '  '>'     '  "    .  .  *  .  ' 

Tki^  privilege  bdog  deaigq^d  at  first  only  for  .the  aetlial 
iclergy,<was,  it  has'  been  seenr,  by  degrees  ext'ended  to'tfM 
whb  could  rfead,  and  so  weiTe  icapaite  of  bec<Ptii&i]g  tUrksm 
'rhough  the  Stat,  deekro^  25  Ed.  HI.  by  s)9ecifying  the 
orders  &  clerks  thajt  should  be  intttled  to  this  priip^ilege^ 
fexcluded  actual  laymen  from  claiming  ^l^rgy;  f^  the 
foVnrer  latitude  soon  prevailed  a^ain,  and  a  capacity  to 
r^  became  once  inore •synonymous  with ^plergy  (a):  it  Iiad 
fUso  been  the  usage  to  Allow  it  to  all  sueh  fdlons  in  ever^ 
Bipgle  offence.  This  dcvia^on  from  the  original  id^^ 
t\;hich  permitted^ very  one  who  could  read' to  commit  an^ 
felony  with  impunity;  though  an 'enormous  ttftuse/did  nost 
so  shock  the  understandings  of  meti  bigotecl  to  an  eccK^ 
siastical  tyranny,  as\to  ekcite  at* once  an  entivp  refbfai. 
Tile  legislature 'proceeded  gradually  ana  withreToreiice 
for  the  ancient  jirivilege  they  were  about' to  thiade;  %vA 
dt^cking  first  those  Vho  had  least  clam  to  indolgeBM^ 
they  saerifieed  all-  Iliy  olTenden  to  thcf  ^eoqUiits  of  jusile^ 
l^y  Stat.  4  Hen.  VII.  c.  13i  laymen  ate  ^pw<$d  thde 
ctergy  only  once;  and  ((^i<6bably Xo  pi-event  theiirlmpontig 
CD  the  tourt  at  iet  setiond  t^ial^  itmi  praying- their  'eleir]gjf 
agai^)  it  tsordamed/that  every  per^ckn  so  tooVietcd  shalt^ 
^f  itii  f6r  murder/be.mm^lied  with  an  M  6tiM«tikrebl«wJk 
of  the  left  thuiilb^  and  if  for  any  other  felony  wMfiT; 
wbieh  Qftrks  ftre  to  bj^  madieby  the  gaoler  itf^e(|ieil9C6urt  . 
in  presence  iQif  tb4  jOd^e^  fafefefro  the  pai^y-w^dl^lieiiereii  to 
the  bf^inary/  'Thoste  who  aire  ieLet«iafctM;»,  ii<e;uffOR'%^ 
)sec6nd  tHJli,  if  they^bh<^€i  not  rettdy  l^eir  kiClM|io(iMrde#9^ 
VSf  « tertificat^  ttiter^tf  fVoanitbe  oi^fMy/to  have  a  di^ 
^pb^infted^<hy*  the  jtistite^  toviisrtng  tlife«r  h»(  and  ;if  tfn^ 
flttii  at  the  dayv^thiy  cre^t^  Ibae  tbe^4i«tfeflc»  c:l^>fltoii^«tel^. 
4tl0e  th6«^  isbo  are  ttot  itf <>Fiiers;  »^  •>    .  ^  '^  '  •■-'  rj"  -  ? 
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TI^s  wa9  the  ancient  <;)aiai  ,of  dergy  .^ben  away^firom 
certain  persons,  w4m>  were.coii$i46red  as  not  m^w€vmg 
HieilesGrip^ion  of  clerks  properly  iatUledta  thai 'priMJ  lege. 
-  Tins  waa  fpllp^ed:  a^out  three  ^ears  after  by  another 
statute,  whicj)  related  Dot  to  pai^calar  persons^  but  to 
panicdiar  offeiid^rS)  who  "were  thereby  deprived  q(  this 
benefit.  The  stat.  tl  Ueo.  VIL  c.  K  bHviiig  proyidcxl 
several  penalties,  in  casea  of  desertion  from  the  arn^y* 
enacts,.that  soldiers  departing  out  of  the  king's,  service 
wkhoottbe  licence  of  their  captain,  shall  be  deeosed  feIons.| 
and  **  forasmucfa  (say^  the  statute)  as  tivia  offence  stretclieih 
'^  to  the  hurt  and  jeopardy  pf  the  king,  our  sovereign  lord^ 
'.*  the  nobles  of^the-  n^loi^.and.of  all  the  conunpn-ireal 
"^^  thereof/'  a- person  no  pffendini;  shall  not  enjoy  ib^ 
benefit  of  bis  -qlergy.  Such  prevalent  reasons  did  ithe 
parliament  think  it.  necessary  to  state  for  curtailing  Jthis 
priFilcge,«wjbich  liad*been  enjoy ed.rby  felons  for  -several 
centariea.  .      * ,    . 

Some. fear,  years  gfter>  .an  accidf^t  happened,  which 
brought  th^  sabjeet  of  clergy  again  under-  consideration 
of  the  legislature^  -  One  Janies  Grame  had.  o^urdered.his 
B>a5ter|*and  a  special,  act  of  parliament  was  made  for  tho 
pUBisbmeDt  of  this  heinous  pffenaey  which  4>tber\vise 
wpi|ldhare'escaped  under  the  exemption  of  .clergy.  It 
wa»;theii^Qre  enacted  ^y  stat.  12  Hen%  VU.  c.  7.  that  this 
person  should  be  attainted  «of  die  murden,  as  a  felon,  in 
pettt-tfeason ;  and  shpuld  be  drawn  and  hanged,  ai^  persons 
wbaare  no  cterks,  notwithstanding  apy  prixileg^  of  plergy , 
It  was  also  further  ordained,  that,  for  the  futui^,  if  any  lay 
person  prepensedly  murder. his^lor^,  inasten,  or  soyere^i^ 
ianuedijLte,.  he,  shall  not  be  admitted,  to  liisxlergy . 
.  Tbua  far,  and  nO'£ftrtber,,.did  the  legislature  irenture  to 
gfi  in  taking  avy&y  the  priv^ege  ;of  .clergy,,  during  this 
resign,  l^bey  confined  tbemselycs  .to.an  instance  where 
the  safety  of  the  kingdom  was  immediately  interested,  and 
IP  a  crime  which  stood  in  the. lugbcst. order  of  private 
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•j;ro88  tbey  «soiil<]  <>r  tfaemselves,  as  «  sobiect  of  ic^al  <1m* 
isussaobt  natiiimllj^iiike  toirards  altaining  »  npore  s^ftificial 
forin«  p^rticiilarly  as  tbey  were  nofv .  connected  witb 
q^uestion*  of  entails,  tho  statute  of  Uiohard  lU.  by  giving 
a:  power  to  cestui  qm  use  conciirrcnt  with  tlfatoftbe. 
feoffee  to  make  conunon-law  gifts  apd  con veya^ces^  gs^TC 
Tisc^to  peq>lexiti«  of  a^iiew  sort. 

The  fqllowang  are  instances  of  the  sort  of  argument 
which  arose  upon  this  statute,  an().of  ^be  coifstructton  it  . 
nqpcived  in  the  courts.  ILcestui  que  use  in  tail  madjs  a 
feoffaient  in  fcf^,  tbas  bound  bini  and  his  feoffees  during 
bb  life,  by  stat.  1  Rich.  ILL  but  after,  his  deatb>  bis  heir 
or  tjbe  feoffees  might  eoter»  for  it  was  only  a  grant  of  bis 
own  estate  i  the  Uke  of.  a  tenant  foe  life  q(  a  use  ^  for  bis 
feoffment  could  not  induce  a  forfeiture,  a  use  not  being 
such  piioper^y  as  could  be  forfeited  {U\  It  wa:^  beld,  that 
.wb^n  cestui  que  use  made  a  lease  for  life,  tlie  r^^vcrsion  Mcas 
in  the  feoffees  vtho  should  hare  the  action  of  waste,  not* 
withstanding  there  was  no  privity.  It  was  held,  that  a 
reservation  of  rent  might  be  made  on  a  grant  under  this 
statute;  though  there  is  no  mention  of  it  in  the  statute  {b)i 
but  it  could  not  be  made  without  deed«  U  cestui  que  use 
made  a  feoffment  on  condition,  and  entered'for  the  coni- 
dition  broken,  he  might  retain  it  absolutely  against  his 
V  ftioffees ;  for  as  the  fee  and  right  was  intirely  out  of  them 
by  the  feoffment,  they  could  not  by  law  enter  upon  bim'^ 
though  it  was  held  in  case  of  a  man  se\$e4  injure  uxoris, 
that  he,  upon  his  re-entry,  should  be  seised  in  the  former 
ri^ht  and  not  in  his  own  (c). 

,  Cestui  que  uu  desired  in  bis  will,  that  bis  executors 
might  sell  his  woods ;  and  this  was  held  to  be  warranted 
by  Stat.  1  Kich.  III.  (rQ.  If  a  man  devised  his  land  to  be 
sold  by  his  feoffees  for  payment  of  bis  debts,  and  tlte 
feoffees   neglected  to  do  it,  the  creditors  might  have  a 

(•)  4  Hen.  VII.  18.  (A)  SI  Hen.  VII.  «5.         (c)  5  H«b.  VIL  5. 

(<0  l4H«i.Vn.l4. 
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subpoena.  If  the  devise  wa:s.geDeraIy  it  wa$  agreed,  .that 
the  executors^  and  not  the  feoffees/  were  the  proper  per- 
sons to  ae]I(a).  Notwithstanding  this  apparent  liberality^ 
yet  so  strictiy  wa^  cestui que.use  tied.qp  to  the  words  of  t^e 
Stat.  I  Rich.  Itl.  that  all  the  justices  hekli^  he  could  09t 
make  livery  by  attorney,  becaitse  that  power  was  npt 
given  by  the  act  (&)•  Again,  it  was  holden  by  all  the  justices 
of  the  common-pleas/  that  the  cestui  que  u^r.could^ti^t  take 
beasts  damage  feasant  in  hb  owd  name,  as  be  had  nothing 
but  the  occupation  at  the  sufieranee  of  the  feofTees,  who 
niight  have  the  action^  and  so  the  trespasser  would  be  pu- 
nisbed  twice  ^  but  those  to  whom  cestui  que  use  conveyed 
any  interest  under  the  statute,  might  justify  in  their  owa 
names :  the  statute  therefore  seem?  wholly  made  in  favour 
of  the  alienee  {0)4  ^ 

In  the  ^venth  year  of  the  l^ing/  it  Was  agreed  by  the 
whole  courtf  fehat  execution  of  a  statute  merchant  or  stapl^, 
.or  a  writ  of  elegit^  might  be  bad  against  the  land  of  cestui 
que  use;  for  though  tbe  word  execution  was.  not  in  the 
statute,  yet  this  sort  of  execution  was  considered  as  wkhin 
the  equity  of  it^  bping  in  effect  a  sort  of  kase  {d),  llins  it 
appears,  that  stat.  Id  Hen.  VII.  was  so  far  only  a  declaration 
of  the  common  law  {e).  The  power  given  to  cestui  que  u^e 
by  tbb  statute^  M^as  wholly  unconnected  with  any  interest ; 
bat  this,  such  as  H  ^v^s>  together  with  the  CQ[pm9t)-^w 
power  and  interest  of  tbe  feofifees.,  produced  such  a  com« 
plication  of  rjghts  and  titles,  as  mi»st  give  rise  to  many 
intricate  questions  of  law. 

As  to  conveyances  to  u$es»  hitherto  we  have  taken  no* 
tice  only  of  feoffments  and  fines  to  a  usfs ;  but  it  appears 
in  this  reignthara  new  mediod  bad  been  practise^f  which, 
particularly  since  tbe  statute  of  ^cbard  lit.  bad  entirely 

.  (a)  15  Hen.  VII.  1 U       (k)  9  Hol  Vli.  26v        M  1ft  Htii.  VU.  9. 
(rf)  1  Heo.  yn,  6.         .      {t)  Vid.  ant  139. 
VOL.  IV.  K 
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^iDpcrscdcd  the  necessity  of  any  conitnonJaw  conveyance  i, 

B*r^in  ftiia   this  was^fy  bargain  and  sate.    This  was  doife 

^>«'  two  ways :  either  the  cestui  que  iiie  sold  to  art- 

'  other  the  use,  arid  the  fcoflfee  ftom  that  time  stood  seis^ 

*to  the  use  of  the  vendee;  or,  the  batgainor  being  seiseA 

*of  the  Actual  freehold,  sold  the  land  to  the  vendee ;  in  wbl^ 

case  lie  stood  seised  to  the  use  so  soW«    This  was  trans* 

acted  without  even  the  formality  of  a  deed,  aftd  wAs  hefel 

"^good  even  in  a  court  of  comtiion  law,  by  virtue  bf  the  late 

^  statute  (fl).    The  validity  and  sense  of  tfcis  conveyance 

'depended  upon  the  Fairness  of  the  contrtict.    The  vpndec 

having  paid  the  money,  had  done  that  which  imported  ill 

*  itself  a  good  consideration ;  and  as  in  thd  last  of  the  two  in- 
'  stances  before  stated ,  he  could  not  have  the  land ,  there  being 

no  conveyance  of  it ;  and  he  had  really  contracted  for  the 
use  in  the  former,  which  was  the  only  tiring  residing  iathe 
cestui  ^e  use;  it  was  reasonable  that  he  ^quld  have  a  tife^o 

*  to  the  profits;  which  might,  even  before  the  statute"  of 
Richard  III.  be  enforced  in  a  cou«t  of  equity. 

Thus  a  bargain  and^le  rested  upon  the  gbodAess  of  the 
consideration^  Indeed,  in  all  cases,,  so  essentikPwas  a  con- 
'  slderation  to  give  being  to  a  use, that  it  grew  tofMS  a  maxim, 
'^ that  where  a  fi^offment  was  made  without  ctkimderation, 
'the  use  resulted  ba'ck  to  the  (eofibr, and  thef  feoffee  was 
''seised  only  to^  the  use  of  the  febflbr.    The  reason  of  which, 

*  was  this :  Tlie  determmatron  on  the  Validity  of  uses  bemg 
ieft  with"  the' chancellor,  who  judged  according  to  con- 
science and  equity,  he  thought  that  wlien  aJfeoffrncht  wits. 

'boade,  ahd  it  refhained  doubtful  whether  it*wasint/$f,  or 
^m  purchase)  coti^AtAug  that  purchases  were-ridtorious,  attd 
'v^Touia  generally  prove  themselves;  and' that  u^esircVe  se- 
\:fet;  ahd  needed  strong  rdi&ohs  to  support  theiif  taistence; 
he,  perhaps,  thought  it  more  expedient  to  put  a  purchaser 
to4)]fove  faid^dnaideratioii^tiiatt  the'feofibr  and  U&heirs  to 
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prove  the  trusty  t^y  which  Qi9ai)S  theiotfO^qRent  v^% 
9\w^ys  ia. favour  of  the  feoffor's  use,  aiui  the  *  pur«has^l 
must  produce  proof  of  &ouie  con^iieratiou  (q  sbf^w  \^\,i\ 
passed  to  hi  qx  (a). 

Henoe  it  was  tl^^tj^cqaasidep^ioq. became  the  gfeat  pcipl 
ppon  which  tttoose  deipds  pf.Ci^pvftj^w^j.turn/^dylbatjiipiHre 
afterwards  invented  in  order  to  raise  and  to  ponyey  u9^. 

One  of  these  ivas  \^y  way  of  fa^j^af^t;  wliich  Cvfcntntsto 

bad  been  attempted  in  t-his  reign  f^r  |he,fir^  stand  ,fei>^, 

tune,  but  ^iUi^qt  success*    The  following  YVf^hf^f^^se^pf 

that  kind :  h  was  covenanted  by  9  man  aad  bi&wjj^^H)  fin 

that  S.  should  h^vejjtbc  liuid  tp  bio^  ^nd  the  heirs  .of  t^9 

body  i  nod  jMppn  default  of  su^ih  issi^e,  that  t^  hb||4  §Wu}d  ^ 

.  reoiain  to  the  husbimd  and  his  wife  in  fee^    Tb^  ^i^^bW<i 

to  be  F9id.    AnDtber  in^tfUK^i  wh^r^ltbls  ^e}y-^o^^^%m^ 

wasagain  tned^wtis,  where  it  w^^  c/oven^i^ieft  |ha||jiif&;ifmds' 

$Lod  teqem^ts  of  one  d^^ii  :d€S(:€ndf  f€^v«rt,jor  r^t^tii^-fo 

his  son  and  h^r.^pp.arctDtin.cQD^id^^cationjQCa^iH'riai^^Md 

to.tbe  heirs pf^Jbipi.^nd  bi»  wife^  i|t  W/^9 §<i^^44g^  t^Attilbi^ 

covedant  did  iK)t  vbange.tbe.u^e,  for  twp  iiei^ons^.cipo 

wasstbat'it  wa9adEuat|etm/»/|fr^,.aod  B^t^i^^ia^;  fcbe 

.  other,  b^auae^  it  was  put  in  tb€^.i4te£.n»tiTea  Md  th0iipfore 

w»s  uncertain  whether  tp  ;recii^n  j^r;  rQv^rt.  iltiYf^iffi^ 

*cordiogly  heXd^  that. the  parties/ had «i)P.($l^>^y\bi|t>j^y 

action . or  poiv^oant,    W.b€;|]^  anptb^r.  ci»t#m^t  of  W^lii^e 

of  the  pwie  .  natui!^   was  t  br^vi|()f^  iin  f<\^m^fH^r  m^Sl 

Hen,  VII*  (A)  tb*  %w^.  ft|>ioi«o  W:»3'«iUj^4ter«i4:t^    >• 

put  although  these  deeds  :i^ftf§:Jr^^^Mi.b9r}^  9mft% 
pf  l»w»'  yrbioh  seisa^edi  jd^^^wp^d  not  pf>  ii}lQ)v.^M.i^n  use 
abould  be  fajj^^cj  by.poy^win^  *»  cftRB9t>b9idQ"bMjta»t:ftMA 
f^oQvoyaue^iqiet.  with:.4v^ur  i«.tM*^^«:V  rt  9k%m§§ilr 
whipb,  ooqflidejFing  the  ■^^tt^reof^PAis^  ^  ^^mu»Simf^tfiy 
by  qootra^t  and  ag^efipM^t^i  could,  hfurd/y-  bpsjtfttei  9^9^% 
depreeing  ithe  spepjfio  jK^fof.WKW^p  :pf,5^  d^id,  «^P  f^^X^^J 

(a)  9acoD's  Trafls^  317.    ,       .     ,{1}  ?1,  H«n.  VH.  18, 19. 
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-  9clapted  to  tb6  purpose  for  wbicb*  it  was  formed.  We  are 
'induced  to  think  they  really  were  supported  in  chancery, 
•"  from  the  raony  precedents  now  ettant  (a)  of  such  covenants 

made  in  this  feign :  great  estates  were  mostly  settled  in 
'  this  way ;  and  in  the  next  reign  we  shall  see  that  these 

-  covenants  were  expressly  adjudged  leg&l  by  the  courts  of 
kw. 

These  deeds  were  usually  made  on  the  occasion  of  rtiar- 
ria^e,  in  order  to  make  a  settlement  of  some  part  of  the 
estate  for  the  benefit  of  the  widow  and  the  issile.  They 
were  made  sometimes  before,  and  sometimes  after,  mar- 
riage ;*  and  were  expressed  to  be  maide  on  that  6r  sooie 

^  Other  consideration.  The  disposition  thereby  usoaiiy  made, 
was,  an  estate  for  life  to  tlier  husband  and  wife jt^iAZ/jf,  re- 
mainder to  tb^  issue  of  the  marriage  in  tail,  with  remain- 

'  dbn  over.  .  These  were  again  qualified  with  provisos  and 
eonditiOfHTtupon  wbieb  estates  were  to  ceaseor  commence, 
aadttses  were  ta  arise  or  be  revokecl,  iirar  stile  and  with  a 
length  unknown  to  the  simplicity  of  the  common  la^» 

'  These  novelties,  however,  were  greatly  multiplied  by  the 

ftnciee  of  eonteyancen  in  the  next  and  subsequent  reigns. 

The  joiot  estate  for  life  to  the  husband  and  wife  was  in* 

'  tended  as  a  mftiotenanee  for  the  wife,  if  she  survwei^  in 
fieu*  of  bet  dower^  of  wbieh  die  wa»  deprived  where  her 

'  IfttsbaAd's  estate' was  iiy  uae,  and  not  in  seisin^    This  was 

•  now  the  ease  wtCb  much  of  the  landed- property  of  the 
kingdom ;  and  therefore  these jMnftiref, as  they  were  called^ 

-  wwebeeome  very  ciMaoaen* 

*  The  moat  important  decisiofi  in  this  reign,  was  that 
^'  which  g6ve  a  new  eflfeaey  to  ejectments,  by  adjudging  a 
'-  xeeervery  of  the  term  as  weU  as  damages ;  the  consequence 
''  of  which  was,  that  wriutof  assise  of  novel  disseisin,  with 

*  writs  of  entry  and  -of  right,  went  out  of  use ;  and  a  title 
\  to  land  was,  in  the  subsequent  periiNl^  of  our  law^  generaUy 

tried  by  c^ctment. 
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An  afettoo  de  ejectionefammty  or  cJQCtiQent^  we     mecUm, 
hare  seen  was  a  remedy  bj  whic^  a  lessee  being    >W«. 
dispossessed  of  his  term  in  land,  recovered  damages  against 
the  wrong'  doer,  for  the  tresfMOs  in  ejectbg  him.    It  ha4 
therefore  a  different  object  from  the  other  remedies  in  such. 
cascis ;  one  of  which  was  a  writ  of  oovenant,  the  other  a 
writ  of  quart  ^ccit  infra  ierminum.    The  j6rst  lay  only 
against  the  lessor^  and  had  long  ceased  to  give  the  plaintiff 
any  restitution,  but  merely  damages  for  the  ejectment :  the . 
second  lay  only  against  the  alienee  of  the  ejector.    The' 
^ectione  fiimst  gave  a  remedy  against  the  ejector,  but  it 
was  only  in  damages ;  so  that  with  all  these  forms  of  action^^ 
a  termor  for  years  might,  notwithstanding,  be  actually  d(*- 
pjrived  of  the  possession  of  bis  term,. without  restitution  byr 
the  xiommon  la.w^  if  the  land  continued  in  the  Hands  of  the 
elector.    Leases  for  years  bad  now  grown  to  be  of  greater, 
value,  from  the  length  toiwhich  it  had  becoine  ttie  practice. 
to  grant  them :  accordingly,  the  court  of  chancery  began 
to  take  that  cognisance  of  them  wh^ch  the  common  law 
refused,  but  which  they  at  present  deserved ;  and  by  a  rule' 
of  redress,  in  which  that  court  much  delights,  used  to 
decree  the  ejector  to  make  a  specific  restitution  of  the  land 
for  the  remainder  of  the  term. 

The  courts  qf  law  seemed  lately  to  incline  toward$ 
adoptipg  t^i^  method  of  doing  substantiad  justice.  In  the 
reign  of  Edw^ird  IV.  we  have  seen  it  Avas  declared  by 
Fairfax  (a),  that  a  plai.^tiff  in  ej^tment  should  recover  pos- 
session of  his  terro^  as  he  would  in  a  quare  ^ecit  infra  Ur^ 
fmnum;  and  it  was  accprdingly  so  adjudged  solemnly  in 
14  Hen.  VII  (^).  A  copy  of  the  record  of  this  case  is 
stUl  to  be  seen  in  RastallXO,  where  the  judgment  is,  quad, 
rxcup^retiermrmmsuumpr^dictunkf  a  judgment  not  war- 
ranted by  the'  original  writ,  which  goes  only  to  damages 
far  the  trespass,  without .  any  hint  at  restitution..   Soon 

{«}  yid.  ant.  rdU  III.  390.  •         X^)  Jtak.  CcMt  ys.  ^. 
(c)  U  Bm.  VIL  3M.  b. 
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jlife*t1iis:iriipdrt^tit:  rfesolution,  ejectments  were  applied'to 
recovering  possession  of  land^  and  t!'5^ng  titles^  as  a  re* 
Iped3rm0i^6^simjile,and  les&  ihconvenient  and  tedious, than 
t^e  multifarious  and  cJdrtjplicated  proce^ingsin  tile  great 
Variety  of  reaf  actions. 

*  TKat'  an  6jeClBient  in  this  manner  might  restore  the 
possession  where  a*  bofiapk  termot  in  lirwfuiand  pt'rnijanent 
Jpfossfessidti  was  actually  ejected,  is  obvious  enough  ;  but 
how  the  same  proceeding  couid  be  applied' to  try  titles, in 
all  (fases,  it  is  not  perhaps  so  easy  to  itnagiri^; 

It  should  seem  that  the  first  way  of  bringing  ejectments 
ttl  try  titles  ^^as  plain  and  regufcir,  differing  nothing  ot 
Vei-y  filtle  from  what  this  action  was,  Jwhen  brought  to  re^ 
dVess  a  real  trespass,-  and  to  rcjcover  damages  for  it.  Somer* 
liilrtg  \^as  to  be  contrived  in  exact  conformity  with*  such 
bYigiual  object;  As  a  tci*m  was  to  be  recovered,  a  terra 
ynust  first  be  created,  and  nn  ejectment  from  that  term  mus| 
be  effected,  gp<5n  which'  the  action  was  to  be  grounded^ 
tt  is  probabte,  then^that  a  person  claiming  title  used  to 
jB^rite'r*  cin  Ihe  land,  and  there  seal'  a  lease  to  A.  This  transt  - 
actidt)  might  or  might  not  be  known  to  the  t^enant  ii!i-po9» 
sessioA>  The  constructiotr  of  laty^  upon  this  would  bcj  that, 
bf  the  two  tenants,  he  was  the  tfjespassorr  who  had  no  title 
to  the  p'bsisession';  and  l)e  barely  bybeing  there,  without 
a^iy  ofhef  act^  committed,  in  law,  an  ejectment  of  the 
jb^her  5  an  ejectmeht,  Kke  a  disseisin,  beitig  a  wrong  which 
^  man  might  admit  himself  to  have  suflfered^  merely  to  take 
advantage  of  the  remedy  which  t!i^  W  in  s'ucb  circtim- 
^tarttes  \vo6ld  gh'e  him.  A,  thie  ^ee,  would,  for  tfie 
J>resentpiirpose,sUpi>ose  the  title  to  possession  tpbehi  faini^ 
seff  \  aftd  the  two  requisites  for  this  action  being  obtained, 
he  would  ser.V'e  a  W\i  of  trespass  and  gectment  against  the 
tenant  tn  pCssfession;dtclare,  and  go  cm  to  trial.  Then  tfce 
iplainfiflT^.  prbdtfCedthe  tttld  of  hi^Jessor,  and  the  d^end* 
jiot  the  tetialit  prdd^eed  that  of  hislcfttok*  (  Md  so  ibe  right 


"^as  completely  ex^min^d ;  (or  the  title  to  loake  tbe  leas^ 
being  eoquired  into  a^  a  prefatory  o^atter^  they^  thereby, 
t;ollected  who  was  tbe  trespasser;  which  was  the  direct^ 
|>oiQt  of  discussion  in  this  actipo^ 

This  seems  to  have  beeo  the  obvious,  and  was  probably 
the  first  way  in  wbipb  a  title  to.  land,  was  tried  by  eject* 
spent.  It  was  regular  and  sioo^ple^  consistent  with  the  pro« 
^ess  and.proceedHig  in  other  actiops;  but  tbe  legal  notion 
of  trespass  and.  ejectment  was  'of  such  latitude,  as  to  leave^ 
an  opening  for  fraud  and. artifice  tointroduce  some  singula^ 
laoveltias  in^  the  proceeding  by  ejectment.  If  the  tenfmt 
TDtgbt  be  considered  as  a  trespasser  by.  continuing  in  tb^ 
possession  after  tbe  lease  made  to  A.  so  might  every  one  o^ 
his  servaots»  and  every  stranger  who  casualh/  came  on  th< 
Und ;  and  these,  equally  with  him,  might  be  made  defend- 
ants,  and  put  to  diew  by  what  authority  they  were  there. 
The  person  9iaimiag  title  ^wpukl  som^imes  takeadvannf 
^ige  of  this,  and  get  a  friend  to.  come  on  tbe  premises  jus<| 
after  A.  h^d  been  put  into  possession  by  sealing  tbe  lease* 
^^bis  npade-him  instantly,  in  law,  a  trespasser  aiid  ^ector> 
He  w^  served  afterwards  with  a  writ  and  declaration,  upoi^ 
irbich  he  would  give  the  plaintiff  judgment  by  default; 
^and  an  Mfcrefi^iai^MS^sioncmmv^ng^  the  tenant  in  pos^ 
9esaip9  w^a  t^ir^ed  put,  in  order  that  the  plaintiff  migfa^ 
liaye  full  a,od  'Clear  possession  according  to  his  judgment ; 
4he  tenant  being  put  to  the  necessity  of  bringing  an  eject* 
melitj  in  his  t^rn,  to  recover  back  the  land. 

A  practice  like  this^  so  i^ijifair  and  unjust^  could  i)pt 
long  fuM^t  :*  tbe  courts  took  it  up>  and,  in  order  that  the 
teoaot  might  always  b^c  in  a  capacity  to  defend  himself, 
made  it  a  i[i^e,  that  ezecutie|n  should  pot  issue,  till  th^ 
^|ect^,  if  a  stcaogeip*  had  given  notice  to  the  tenant  tba^ 
f^Q  action  was  cp^menced  ^against  him,,  'submitting  to 
tiim  whether  he  would  defend  )t;  upon  which  the  tenant 
was  «Uot7ed  to  del^  |t,  in  JIfis  place.    Howerer,  notr 
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withstanding  tfiis  rule  took  away  all  the  advantdjrie  gaii^ 
by  these  clandestine  ejectments,  the  practice  of  proceeding 
tfrst  against  some  stranger ,  called  since  a  casual  Rector,  was 
still  kept  on  foot ;  for  the  judgment  obtained  in  this  man* 
ner  remained  still  good  inlaw; notwithstanding  tbe  tenant 
T^as  admitted  to  try' his  right:  It  pat  him  under  the  ne«> 
eessi^y  of  defending  the  action,  lest  he  should  be  turned  out ; 
an  J,  should  it  be  determined  by  sit  jury  in  favour  of  the 
pKaintiif,  execution  would  issue  on  that  much  sootier  thah 
could  be  obtained  by  judgment  on  the  verdict. 

Thiis  did  ejectments  receive  a  ri^w  form,  owing  to 
eirciimstanccs  necessarily  attending  them,  and  to  certaiu 
consequences  following  from  the  legal  prbperties  of  a  tres- 
pass. '"  Ai  thek*e  can  be  little  doubt  but  an  ejectment  wis 
conducted  in  the  siniple  manner  we  have  aborve  supposed, 
when  fifst  made  use  of  to  this  purpose ;  so  th^ite  can  be 
little  doubt  that  it  be^raxne,  very  soon  after,  the'  pmctice 
to  make  a  casual  ejector,  dud  ta  proceed  as  just  related  i 
the  lessee  and  casiial  ejector  being  real  persons,  as  well  a^ 
f()e  eiury  and  ejectmeiit  ireal  facts.  Such  the  practice 
|6ontinued  till  the  end  of  t]ueeti  Rlizabelh*s  reign,  and 
some  years  after,  when-  the*  p'racti^ers  got  into  the  habit 
of  shdrtentng  the  process  Very' materially ;  and  the  judges 
Endeavoured  to  expedite  thi^  u^fui*actibn  1^  some  orders 
t)f  cpurt';  so  that^  all  together,  it  is  'now  become  a  very 
singular  and  complicated  proceed'ing. 

Tbowgh  it  had  been  adjudged  thit  the  term  should  be 
rccotejf^d  in  ejecttnent,  it  cannot  b^  supj^osed  that 
damageis  >»cre  not,  as  formerly,  recovered  fdr  tb^  injury 
sustained  hy  losing  the  iht^rsnediate  profits ;  judgm^it 
Clierefore  used  to  beaS  well  for  th^  mesn^  profits  as  the 
l^erm.  In  after-times,  when  an  ejectment '  came  to' be 
considered  rather  in  thc'fcglit  of  a  real  action,  the  plaintiff 
htrely  prepared  himself  to'prove  the  actual  damages ;  upoii 
^bid  ejectment  therefore  he  took  only  nominal  damage^ 
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and  afterwards  brought  a  new  action  of  tresp^!^  for  the 
mesne  profits ;  of  which  action  there  is  no  mention  till 
some  tfine  after  the  .reign  of  queen  Elisabeth. 

As  'this  action  of  ejjectment,  in  the  form  of  it,  is  for 
die  trespass^  and  not  for  the  right ;  every  fresh  trespass^ 
which  couUI  easily  be  effected  in  the  way  above  $tated,  is 
a  fresh  cause  of*  action,  and  the  right  will  every  time  be 
i^identaily  examined  ;  vfsrv  different  from  trying  a  right 
in  some  real  action,  where  a  judgment  once  given  waa 
either  a  final  bar,  or  drove  the  party ;to  a  writ  of  a  higher 
natufe,  veiy  often  more  tedious  in  its  process.  From 
Jience  it  followed,  that  a  title  might  be  tried  over  and 
over  again  between  the  sanne  parties,  though  they  had 
each  had  verdicts  a'gain^  them.  The  gratification  of 
tT3ring  a  title  more  than  once,  together  with  the  ease  with 
-which  this  action  was  conducted,  contributed  to  make  it 
a  favourite  both  with  our  courts  and  with  suitors.  This 
kmovation  gave  the  last  blow  to  real  actions,  which,  from 
the  period  when  ejectments  came  into  practice,  went  into 
disuses  a  revolution  that  at  once  consigned  to  oblivion' at 
least  one-third  of  the  ancient  learning  of  the  law. 

Whether  this  was  a  change  for  the  better,  has  been 
doubted  by  iawye^rs  of  some'  knowledge  and  experience. 
On  the  one  hand  it  lias  been  said,  that  real  writs  were  in 
their  nature  so  special,  and  in  their  application  so  unao- 
commodacing,  that  they  were  very  unmanageable  instru- 
ffaents  in  the  hands  of  the  practicer.  Some  were  to  be 
brought  in  a  particular  court ;  some  lay  only  between  par* 
Ucniar  persom;  ot!ier^,  for  and  against  those  who  had  only 
particular  estates;  with  various  other  circumstances  tltat  , 
w^ere  requisite,  antecedent  to  the  btinging  of  the  action  : 
alt  these  were  at  once  supplied  by  an  ejectment,  which 
requires  nothing  bgt  a  present  possession  in  the  de-r 
fendant,  and  a  right  to  it  in  the  plaintiff.  On  the  otbicj: 
band,  the  precision  of  the  proceeding  in  real  actions,  where 
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the  matter  in  question  «pib5  tborpvighly  can vasaed.ia  plead- 
ingr^  aiid.reduced  to  a  simple  point  before  it  was  trusted  to 
.a  jury,  is  thought  to  be  ill  ct»nged  for  the  present  cpuf-se^ 
ivliere  the  whole  question  is.at  oooe  sent  in  the  gross  to 
txial  Upon  the  general  issue,  wii1«out  any  previous  at- 
tempt to  Amplify  or  decide  it  with  less  circuity  and 
^xpence.  'A»  to  the  length  of  process,  and  other  delays  in 
real  action,  they,  it  is  «ajd,  might  have  beeo  easily  ilor- 
sected  by  act  of  parliament. 

I'bough  the  practice  had.  begun  of  applying  ejects 
ments  totbis  purpese(a),  there  are  noqu^tionsarisingupoa 
«uch  actions  in  the  Year4>ook  of  this  reign.  Many 
tiiiBs  to  real  property  are  ^ere  debated  in  trespass  and  re- 
plevio.  But  the  remedies  by  real  action  contioued  still 
ta  be  the  practice  of  the  tipoe,  though  destined  to  give 
place  to  this  nev-^modelled  retaedy  in  the  next  and  sue* 
ceeding  reigns.  With  r^l  actions  fell  a  great  part 
i»f  the  businesa  of  the  commoO'-pleas ;  in  them  that  court 
had  possessed  an  exclusive  right  of  judicature>  which  now 
begun  to  be  imparted  to  othec  Courtjis^  Land^  as  a  sub* 
ject  of  action,  wasi  now  in  the  same  predicament  as  other 
matters  of  contract,  and  might  be  decided  upon^  in  an 
ejectment,  in  any  court  in  Westmioster^Hall.  The 
king*s  bench,  which  from  a  criminal  jumdicuoo  bad 
long  before  possessed  itself  of  personal  actions^  by  help  oS 
fiction  and  iiHendment,  received  it^  share  of  jtl;iis  a^^ces- 
sAon;  and  from  thence  derived  an  addition  to  i^  civil 
business,  which  was  greatly  increasing  from  other  causes. 
This  was  another  consideration  that  Contributed  to  bring 
.this  action  into  vogue.  The  practicers  19  the  court 
of  king^s  bench  and  %xchequer  saw  a  medinm  by  which 
they  might  partake  in  the  valuable  practice  of  the  com« 
mon-pleas,  and  of  course  would  give  every  credit  to  such 
a  contrivance* 

(0  Rast.Ent  243,244.. 
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The  opinions  delivered  in  tbe  reigns  of  Henry  VI. 
and^  Edward  tV.  in  favour  of  actions-  upon  the  case,  for 
the  noli-perfbrtnatice  of  a  promise,  were  confirmed  by 
the  train 'of  deeisions-  iti  this  reign.    In  3  Hen.  VIL  za 
auction  W^s)  brought  agains^t  a  defendant^  who,  for  a.  sum  of 
money,  had  undertaken  to  procure  a  lease  for  a  person;  " 
but  instead  thereof,  he  obtained  it  for  himself,    Actions  of 
in  deceit  of  tbe  plaintiff.  When  it  was  objected,   «*«»?«<. 
upon  the  old  notion,  that  Dotfaing  having  been  done,  no 
action  wotild-  he ;  as  there  was  no  Tft^feasance,  but  meiTQly     . 
a  Tton-feasane^;  Brian  demanded,  whether  if  he  promised, 
upon  consideration^  to  make  a  feofflnent  to  dne  person, 
SLnd  afterwards  itaade  it  to  another,  that  would  not  be  a 
great  fiit^feasance  (i»)  ?  endeavouring  in  this  manner  to 
satisfy  the  ^roples  of  sut^  as  still  adhered  to  die  ancient 
.opinion  ;  ^e  are  told  that  the  court  agreed  with  him*  Con* 
formably  with  this  decirion,  it  was  declared  in  2 1  Hen.  VtL  ; 
by  rhe  whole  court,  that  an  actiou  upon  the  ca^  would  lie  \ 
as  weH  for  a  no>t-feasance  as  for  a  t»<c/'^feasance  {b) ;  and  • 
thisx^pinion  was  on  another  occasion  again  recognised  (c);  \ 
sLt  whi<^b  time  it  was  said,  that  if  a  man  bargained  that  '^ 
another  should  have  bis  land  il^  fee  for  such  a  sum  of;  ^ 
money^  and  neglected  making  an  estate  accordingly,  an  ' 
V  action  ttpOn  tbe  case  would  lie  widiout  any  nibed  of  suing    . 
a  mhp^na  in  chancery  {d\    As  tbe  necessity  of  recurring 
«o  a  court  of  equity  to  establish  such  agreements  was  not 
now  so  absolute  as  before,  there  is  no  doubt  but  suits  on 
xoch  questions  fell  back  again  Into  tbe  old  channel  of  the 
common  law.    The  prodigious  advantage  of  this  com* 
inon4aw  remedy^  td  substantiate  promises  and  under- 
takings ^^s  soon  df9c«rned  by  the  legislature,  which,  on 
^his  account,  as  wdl  as  on  account  c^  the  other  appKca- 
tions  that  were  made  of  this  action^  in  this  reign  passed 
an  act  which  gave  to  the  action^  upon  the  case  tbe  saine 
process  as  was  before  in  an  action  of  debt. 
<«)  S  lies.  Va.  VL        [h)  9\  Ueti,yVk.  30.       («)  bid.  4».       (d)  IbkL 
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There  still  Temained  doubts  in  wliat  particular  cayes 
law^wager' should  be  aIIowedy.and  in  what  not.     In  tlie 
reign  of  Henry  V I.  <a)  it  was  doubted  by  Ntw^n,  Pasl&ffp 
and  ^iSton,  justices,  wbetlier  in  an  action  of  debt  .brought 
against  an  abbot  for  things  sold  to  his  predecessor^  with  an 
averment  that  they  came  to  the  use  of  his  house,  the  de* 
fefidant  should   be   permitted  to  w;ige  his  law.      TU^ 
point  was  again  agitated  in  the  beginning  of  this  reign, 
w^hen  Brian  held, that  law-wager  would  not  lie;  jaying, 
tiiat  a  defendant  could  never  wage  his  law,  unless  where 
qf  necessity  and  by  cqpionon  presumption  he  must  have 
notice  of  the  c^usc  o^action  (b).    In  the  latter  part  of  this 
reign,  the  same  question  came  before  the  court,  in  the 
prior  of  Dunstable's  case,  when  it  was  held  by  all  the 
justices,  except  Brtarif  thieit  law-jrager  would  lie  (jc\     It 
was  there  urged,  that  -a  man  might  wage,  his  law,  in 
many  cases,  on  the  cdi^ract  of  apothen    Thus,  a  Jqrd, 
if  found,,  on  account  with  .his  \>ailiff,  to  have  r^oeived 
more^han  was  due,  in  debt  by  £be  bailiff  to  recover  sucb 
surplus,  might  wage  his  law,  though  a  stranger  to  the 
contract,,  which  in  fact  comhrvenced  with  the  auditors; 
the  same  if  the  bailiff  had  been  found  before  auditors  tg 
have  been  in  arrear :  so  in  debt  brought  on  a  recovery  in 
a  court  baron.    In  like  manner,  in  the  ^^se  at  bar,  though 
the  prior  was  a  stranger  to  the  contract,  yet  he  was 
charged  by  it.      |t  was  said,  that  ,this  is  not  Kke  the 
case  of  executors,  wiio,  it  is  true,  are  not  i^llowed  their 
law- wager;  but  that  is  not  for  want  of  privity,  but  be^- 
cause  they  are  uot  liable  to  an  action  on  a'  contract  of  the 
testator.    The  action  against  executors  is  in  .the  ietineU 
This  is  in  the  debet;  for  iie  is  not  a  stranger  jtd  the  con* 
tract,  whieb  was  made  in  favout*  o/  tliie  ho^use,  of  whicb 
he  was  the  head,  but  rather  a  principal  party ;  and  if  (hif 
debt  bad  arisen  tempore  vacaitonk,  it  was  a  settled  ppin) 

<«)  SI  Hen*  VI.  23.        (h)  1  Kea.  VII.  29.       (c)  31  Hea.  VO.  %. 
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that  tfae  new  prior  might  wsLge  his  lav  (a).  In  an  aetion 
founded  on  a  statute^  it  was  beld,  that  a  defendaot  sliouki 
not  wage  his  law  (A);  though  this  point  of  law  seecns 
sooiewhat  qaestiooed  in  another  case  towards  the  close  of 
this  reigB  (c).  . 

The  chancellor  continued  in  the  exercise  of  that  equita- 
ble jurisdiction,  which  had  been  gradually  assumed  by  bis 
predecessors.  Besides  questions  upon  use$f  the  grand  sub- 
ject of  discossion  in  that  court,  we  find  the  foUowinr  poii^ts 
Irere  there  conndered. 

The. first  case  we  shall  mention  is  more  remarkable  for 
(he  manner  of  the  judge^  than  the  matter  of  the  inquiry. 
Two  persons  were  app<Nuted  executors,  and  one  released 
a  debt  due  to  the  testator,  without  the  assent  of  his  com- 
pamon.  It  was  suggested  in  a  bill  in  chancery,  brought 
by  the  other  executor^  that  the  will  could  not  on  that  ac- 
count be  performed  >  and  therefore  a  mkpcena  was  prayed 
agaiflttt  the  executor,  and  the  person  to  whom  he  had 
made  the  release.  It  was  tiiere  argued,  that  the.  plaintiff 
in  equity  was  without  remedy,  for  every  executor  has  an 
entire  power  in  himself;  and  as  none  could  do  that  which 
hid  GompaotoD  might,  the  release  wai  good.  ^*  But/* 
said  the  chancellor,  '<  it  is  against  reason,  that  one  executor  . 
'*  should  hare  all  the  goods,  and  give  a  release  by  himself. 
*^  I  know  very  well  that  every  law  should  be  consistent 
'*  with  the>  law  of  God,  and  that  law  f<H-bids  that  an 
**  executor  should  indulge  any  disposition  he  may  have  to 
*'  waste  the  goods  of  the  testator;  and  if  he  does  (says 
**  the  chancellor  with  some  emphasis), .  and  d6e$  npt 
''  make  amende,  if  he  is  able,  he  shall  be  damned  in 
^*  hell/'  But,  upon  the  point  of  equity,  he  thought 
there  should  be  a  remedy ;  ^'  for  the  words  of  the  testa- 
''  ment  are,  consiitm  tales  esse  execiUvres  meos,  Mi  ifisi^is- 

{•)  13  Hen.  VIL  3.     .  (ft)  10  H€ti.  VII.  18.         fc)  91  Hen.  TIL  14. 
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"  pmani,  tCc^  Tbcir  power  h  bcmby  jpiot ,  und  not  seven^l  ^ 

•'<  and  therefore  if  one  does  aoaot  without  the  other,  lie 
<<  docs  it  without  a  warr^it.  •  Agaui^  k  i^.prosaiuie  ^nirnw 
**  me<e,  Uc.  am^  thtnefore  if  tliey  dispose  it  otherwise,  ttey 
**  do  w,hat  they  have  no  authority  for*  ^t  coinaion  law, 
*^  (says  be),  if  a  commissron  of  the  peace  issues,  this  gives 
**  no  jurisdiction  to  try  felons;  ;andaf  a  letter  of  attorney  is 
**  given  to  make.liverk'  of  one  aere,a  livery  of  two  is  •with- 
'^  out  warranty  and  vouL  Now,  tntthis  cas«»  the  testa-^ 
*^  ment  is  their  warrant,  and  the  last  declaration  of  iJbe 
*'  testator's  will ;  and  should  they  exeeed  that,  there  must 

.*' be  some  remedy,  as  I  conceive."  TIiuk  ai^ued  .die 
chancellor;  but  the  case  Mood  over  (or  further  cwin^ 
dteration  (fl).  . 

WFiere  a  cogimsee,  in. a  statute  merchant,  had  exteod* 
ed  the  land,  aiui  the  cpgnisor  s6id  the  laud  aiid  su&red^a 
rec<ivery  thereof,  it  .was  held,;  that  as  be  coiftld  not  falsify 
the  recovery,  there  should:  be. a  remedy  by  jubp^ftaa  £»r 
the  tenftnt.  Again,  where  an. obligation  was  paid  witb^ 
out  a  release,  iind  where  one. was  bound  tojJ^S.  to  Dbe 
use  of  fT.  N,  utni  I.S.  released  the  debt,  in  both  these 
cases  there  was  rdief  by  subpoena  (&).  >  Respeoting  khe  pffo-< 
cess  of  the  coilirt,  it  was*  beld^  that  the  penal  sum  in  ibe 
subpmna  was  in  ttrrontm;  and  if  it  was.notvobeyod^die 
chanceUor (might  assess  a  fine*upon  tlie  party.  This  assess-> 
«ndnt  being*  a  judgment,  it  vasibeM  .a  .s0UY,,^'aajmight 

^  i^ne  ^ipon  it  {c)^ 

We  next  proceed  to  some  questions  arisiogtinjourcrin 

'  Aiinal  law!.  Nt)twithBtanding  this  king's  reign  is  marked 
by  several  afate-prosecutioiis,  little  is  tp.befciund  ioLOor 

'  bo<>k8;  upon  the^  law- )of. treason:  the  case  of  Hunipkreif 
Stafford  is  the  on(y  tme  that  is  reocurded.  .  It  was  there  re-^ 
sol'viid^ifaatpnviieipeof  sanptuary  cottld.not  be  ciaifned  in 

•  («>f  M«m  Vn.4)b.     .K*)'^  Hep;  Yil  41,        (0  10  Heu,  Yll,  5-«. 
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eoMs  of  bigb^treason  by  prescription^  without  an  original 
charter  before  the  time  of  memory^  beeaude  it  so  mate- 
rally  touched  the  king^s  prerogative;  UrtiikTe  oftreaiou 
a  claim  to'  have  waifs^  strays,  and  wrecks  which 
might  be  prescribed  for.  In  the  same  manner,i^where  a 
person  claimed  the  goods  6f  felons,  outlaws,  and  cogni^ 
sance  of  pleas,  he  was  6bnged  to  shew  a  royal  charter, 
and  allowance  in  eyre,  after  time  of  memory,,  On  the 
same  occasion  the  judgment  of  high-treason  was  pro- 
'nounced  as  follows:  that  he  shoutd  be  carried  back  to- 
the  Tower  of  Lo^bn,.  sheuhl  be  put  on  a  hiKdle,  and 
drairn  through  the  middle  of  the  city  to  Tyburn,*  and 
there  hanged  by  the  neck ;  before  he  was  dead  his  heart 
8h6uld  be  cut-out,  hiahead  cut  off,,  and  his- body  "divided 
«int«o  f6ur  parts,  to  be  at  the  disposal  of  the  kfng,  and  Devts  , 

The  natoi'e  of  principal 'and  accessory  in  treason  does 
•not  seem  to  have  beec^^  thorbugbty  understood,  an  it  ^as 
afterwards  settled.  Amsln-hatd  been  attainted  6f  treason 
in  counteifeitirig  the  coin ^  and  another  was  in<licted, 
quid  tcienSf  Kc.  ilium  Jrlohiei  kospitccviW inanutenuitf  ei 
c6m/ort4wk,tfc»  and  some  doubt  arising  whethfer  he  could 
-be  feloniously  accessory  to  the  treason,,  the  point  was  ad- 
journed for  the  opinion  of  the  court.  ^  It  was  then  argued 
hy-Brian,'  one  of  the  justi^s,  ^hkt  be  might ;' for  ooun- 
terftiiting  the  coin  was  felony  at  oominbn  law,  which  fe- 
lony was  not  dooe-away  by  the  statute  making  it  treason  ; 
and  the  proclamation  on  theexigetit  gave  notice,  that  an 
outlawry  khpended  both  for  treasdn'aind  Mbiiy.  In  truth, 
every  treason  iin|f>tied  in  it  a  felony ;  and  therefdre,  said  he, 
it  was  clear  law>  that  should  dny  <>neJbe  attainted  iort^cftsdn 
on  Stat.  S  Hfen^  VI.c.  6(4)*  for  b^rnihg  houses,  aftef'settding 
a  threateriing  letter,  a  man  mighC^be  indicted,  fuid/itoniA 
ilum  hospiiavii,  tic.  because  burning  houses  was  a  felony 

(d)  1  H«D.  VII.  «^  (/•)  Vid.  Hilt  TDl,  m.  tS5.. 
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befQre.  Bnt  If ussey,  the  chief-jiistice,  said,  that  as  tbb 
was  now  become  treasoiit  there  could  be  no  accessory 
,  JeloniA;  nor  coold  there  be  such  a  thing  as  aecessory 
prodttorie;  which  seems,  to  have  been  the  better  o[Mr 
nion  (a). 

The  distinction  between  lawful  and  unlawful  acts,  was 
always  the  governing  consideration  in  i«iputing.gnilt  or 
innocence,  when  a  death  wa^i.  occasioned  without  the  in- 
tention of  the  slayer.  It  was  laid  down  by  Fineur,  chief** 
justice,  that  -where  two  played  together  with  sword  and 
buckler,  or  jousted^  and  one  killed  the  other,  it  shouId.be 
accounted  felony ;  becatKe,  though  these  diversioos  were 
suffered  by  kw,  yet  it  was  not  lawful  to  use  thein^  b<|t 
at  the  command  of  the  king.  It  was  clear  laWy  that 
should  one  man  beat  another,  without  any  intentioa  to 
Jiill  him,  and  the  man  died>  it  was  felony^  on  account  oT 
the  first  act  being  unlawful;  which  was  a  very  different 
accident  from  that  where  a  man,  shooting  at  a  bull,  or 
throwing  wood  from  a  house,  chanced  to  kill  a  man ;  this 
being  homicic}e  per  ut/ortunmm,' by  our  old  law  (fr). 
However,  ia  the  principal  case,  it  seems  that  Fineuar 
retracted  the  opinion  abovementioned ;  and  in  the  first 
year  of  the  iiicxt  reign  laid  k  down  to  be  felony  to  kill  a 
,man  in  jousting,  or  other  diversion,  notwithstanding  th^e 
king's  command,  for  such  command  was  illegal  (c).  It  is 
obvious  that  the  legal  opinions  on  a^^uestion  Hke  this  mosr^" 
rn  a  ^reat  degree,  be  governed  by  political  considerations, 
and  the  humoiir  of  the  times. 

When  it  was  thus  positively  laid  down  that  the  persons 
so  shooting,  or  ifarowing  wood,  were  not  guilty  of  felony, 
at  seems  reasonable  that  those  passages  should  not  be  con- 
strued without  some  qualification,  but  should  be  limited  ivt 
.the  manner  laid  down  by  Bracton  {d} ;  namely,  if  it  was 


(•)  3  Hen.  VH.  16.       (b)  11  Hen.  VIl!  2S.    Vid^ant.  vol. II.  10. 
.  (0  Brv.  C«rOD.S^9.  ('/)  Vid.  aoL  vol.  II.  1Q« 


d6ne  in  a'plaee  not  pttUidy  freqiiMtlid,  find  the  probability, 
was  that  no  danger  could  ensue :  indeed  it  seem^  hardly 
otberirise  tobea  Uwlu)  act(tf')«'  •  - 

It  was  no  unosual  course'  at  this  ttnuei  in  aa^  of 
death,  where  the  prosecutor  thought  it  would  not  turn 
out  to  be  feiooy,  to  lay  the  indietinent  as  for  hoinioide  $e 
defendendo^  or  otherwise,  as  the  real  case  might  be,  Qxi 
an  indictment  of  this  kind,  and  an  application  in  cbaBcery 
for  the  usual  pardon  under  the  statute  of  Gtoocest^r  (^), 
some  Serjeants  v^ere  of  opinion,  that  there  was  no  ti^d  of 
a  pardon,  becausethe  justices  :ought,  they  said,  to  disehargci 
the  party  without  an  arraignment ;  aad'  it  was  only  on  an 
indietinent  for  felony^  and  after  the  jury  bad  'fouhd  the  de« 
fendant  guilty  »  dtfiinulendi^  tbaib  the  abbve  appli<iaiEion  was 
requisite.  Bot  the '  justices-  thought;  otiMr wise ; ' namely^ 
that  the  indietinent  should  be  tri^,  aAd  on  H  i^onVlkition, 
a  pardon  should  be  had  to'daifetbe  forfeiture (^r)^ 

There  had  been  always  great  te«derness  towards  in* 
fants  who  had  siifage^ted  th^ttiselv^s  fcptbe  penalties  of  tha 
law  by  the  commis$iof^  dfcrlmek,:  The  rule, ::h<W^€9Cr 
that  malUia  mpptet^a^tm^  seemed  to  be  founded  *oi»  a  t/M^ 
sible  distinction^  and  was  unirersaHy-adhieredto  in,a^anft 
times.  A  boy  of  nitte^  years^  old  had  killed  aiiotber  M  tb9 
same  age,  and  coilfesiiedtliefaeti  but  it  Was  ahb  Jiaund^ 
that  when  be  liad  ecknoiiteed  the  Atird^,  be  bid  the  body; 
and  i&ade  an  excuse  for  the'blodd  lipdn-  Hitn,  as  if  it  bad* 
followed  from'  some  accident  to  hibiself.  TMs  seeoiad  M 
eome  within  the  construbtioh  of  the  abo^^^ra^;  attd  Ch# 
justkes  \rere  of  opinion  he  sh^d  be'han^^{d{>  ^  {A  iaM 
ether  case,  where  two  boys^v^r^-ktepiY)^  f^he^p-,  ?M^M^i 
being  between  ten  and  Mti^ii'yeiii  btd^  kliicid  ifter  dtber/ 
and  bid  the  body  among  the  cdrn^y-isind^onfessled  the  Wh6l0 
fact,  tlie  execution  was  respited  for  the  opinion  of  tha 

(a)  ii  HM.  VI?:  «d.  (^)  ^cii.  ^. '  via.  i^ti  Vot.  tt.153. 

*-C*)  ^Hcn.Vni      '    '•  ((b  3  Hen.  Vir.  i.'  '"' 


IW  HENRY  Vtt  iCBAP,  xxvii. 

jintiee^f  greater  part  of.  whom  tlieught  be  should  be 
bunged  (a).  If  a  blow  was  given  in  one  county,  aud  tha 
party  died  in  aoother,  an  appeal  imgbl  be  brought  in 
either,  and  the  f^et  woiuld  be  tried  by  a  jury  orf  both ;  but 
an  ftDdiotment,  in  such  a  ease  (notwitbstai¥liQg  sooie'ifrc* 
fMnis  to.  the  eontrary  >(fr>  y^ould  lie  iiv  neither  county,  as 
the  jurors  have  autboriiy  only  to  ioq^ce  pro  eoppore  cemU 
tiUis,  and  no  more  (<?)•. 

It  has  not  laUen  in  our  way  ta  say  any  thing  on  the 
Offiine  of  ars<m  since  the  reigfi.  «f  Edward  I(^).  It  was 
then  said  to  consist  in  burning  the  com  or  bouse  of  another 
feloniously.  After  that  these  is  an  entice  sitence  in  out 
books  as  to  the  nature  of  this  (elenyt  We  find,  in  this 
feign,  that  a  man  was  indicted  for  that  he  feloniously  in 
the  night  had  burnt  a  batn;  and  bee^uae  tlie  barq  was  ad« 
jpining  to  a  house,  this  was  held  a  f^oay  at  oommoA  law, 
and  the  offender  wa^  hanged  (#)• 

Some  4^uestuHis  of  larceny,  similar  to  the  fa* 

^^°'*  ^nous  one  in  the  tifue  of  Edward  IV.  were  agaiu 
agitated  in  this  reign  (/}*  It  was  propounded  by  Hussey^ 
ivbo  was  theti  obief-justice,  whether,,  if  a  shepherd  took  tb^ 
ikeep,  or,  a  butler  the  plaie,  under  his  carei  it.cwld  be 
called  felony ;  he  himself  thought  it  was,  and  i*elated  tjie 
case  of  a  butler  who  was  ha,nged  under  sm^b  circumst^ncea : 
to  winch  a  similar  case  was  added  by  JlaUghf.  of  a  go)d^ 
Wiitb^  who  bad  taken^  some  things  that  were  intrust^  to 
his  «Wge«  It)  answer  to  these^  Brian  argued  that  it  ooujd' 
not  be  felony,  because  neither  of  these  persons  could  be 
said  t^  take  tbe^b^ngs  ffiet  armu%  while  be  bad  them  u^dev 
bis. eagre  s  and  of  this  opinion  were  the  justices  {g)*  Tbia 
w§s  givu^  a  blow  to  the  determination  in  the  time  of  .Ed- 
WUd  IV;  and  expressly  coi^tr$idi^ed  some,  cases,  ibf  t  yi'cra 


(a>  3  Hen.  VII.  IS.  (h)  7  Hen.  VII.  8. 

(c),  4,Han..VII.  18.  S-Hen,  V4I.  IQ.        (cQ  y4cl^a0t.T9).  V-  974. 

(e)  U  Uen.  VH  U^    ^J[J  Wk. ant.  toU  lU. 4iP.      .  (f)  3,Heii,  VU.  l^ 
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there  taken  for  settled  Jaw,  and  argfted  tipon aa  sucb ;  e^pt^ 
cially  that  of  the  batler.  However,  we  find  tbit)  case  of  the 
JHitler  was  uiylerstood  otherwise  some  years  after»aind.a 
distinction  was  taken  between  tbe  possession  a  butler  has 
while  in  the  master's  house,  and  the  possession  of  a  servant 
intrusted  out  of  the  bouse.  It  was  propounded  by  serjeant 
Pigot^  in  the  court  of  king^is  bench,  to  serjeant  Cutler^  in 
this  way :  If  I  bail  a  bag  of  silver  to  my  servant  to  keep, 
and  he  goes  away  with  it/can  this  be  felony  ?  Cutler  said 
yes  \  for  as  long  as  he  id  in  my  house,  or  with  me,  that 
which  I  have  delivered  to  him  is  adjudged  in  my  possession: 
thus  if  my  butler,  whp  has  my  plate  in  his  custedyj  rum 
«way  with  it,  this  is  felony  ;  the  same  if  a  perscm -having 
'  the  care  of  my  horse  goes  off  with  it ;  because  in  both 
these  cases  the  thing  remaioed  all  along  in  my' possession. 
3ut  if  I  deliver  a  horse  to  my  servant  to  ride  to  mirket,  and 
he  rkles  away  with  it,  this  is  no  felony ;  because,  hie  bame  by 
the  lawful  possesion  of  the  horse,  by  delivery  out  of  ny 
custody.  The  same  if  I  give  him  a  hag  to  carry  toLot^- 
doD^  or  to  pay  away  to  some  one,  or. to  purchase  som^ 
thing ;  if  he  goes  away  with  these  it  vf  ouU  riot  be  fehmy^ 
becst^se  they  w^re  out  of  my  possesaion^  ai^  he  bad  la^i^ 
fu)  possession  of  tb^m  himself,  T^  this  P^^  assented^ 
adding  that  be  mighti  in  bli  these  c^ses,  have  aa  action  ti 
detiuue  or  accompt  (a);'  wMph  idea  oifesscssum  is  oonsth 
oant  to  one^f  the  prineiple4  Iftld  down  in  the:case  so  .oftisa 
allowed  to,,  Another. caae  of  ;i}>vgmr/yjlnd:]K>«?«7i»^  ww 
also  Qonfpnmablewitb  aa.ppioion<lelivec^  in  ttie  fovegoiog 
peripd  ;  Baa>ely^  that  ^  pan  who  .re^o'dk  his  own  ^podnlift 
i>rder  to  charge  the  bai)^,^  was.  guiUy  xA  f«lA»y  (A)t 
.  It  was  comnion^  in*  an  apfpes^  €|f  .tmyhi^^i  for  .thff* de» 
fendadl  to^pray  an.  in^^MSC^on  of  ih^  a)ay h^m  9f«g(kbd» 
either  by  .propeV  surgegp%  of;^J>f  ^the  ju9ti0es;:  tod  the 
opinion  given  by  either  was  peremptory^.and  finally  deter» 

(n)  St  Hen^  Vf^Ul  *  (21)  5  Beo.  TIL  161, 
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mined  the  cause  (a).'  It  •eeniftto  have  rested  with  the  jtts« 
tices  whether  they  would  grant  such  inspection  or  not ;  anii 
if  upon  examination  a  doubt  aro$e  whether  it  was  a  may^* 
hem  or  not,  the  justices  might  Compel  the  party  to  refer  it 
to  the  eontitry(i).  Upon  the  occasion  of  a  felon  being 
taken  out  of  the  officers'  bands  a6  be  was  leading  fo  execn« 
ition,  it  was  submitted  to  the  court  of  king's  bench,  whether 
the  rescuing  a  felon  was  felony  or  not;  and  it  was  beldi 
that  such  rescuers  were  principal  felons^  and  not  acces- 
Mries ;  and  it  was  said  to  hatre  been  so  determined  id  the 
jreign  of  Edward  IV.  Such  rescue  must  appear  not  upon 
tbe'i^um  of  the  sheriff,  but  by  an  indictment  (c)^ 

The  qoeslbn  which  bad  been  so  long  agitated,  how  far 
ihe  accessory  sbbald  be  favoured  by  the  clergy  or  other  pri* 
irilege  of  theprindpal)  was  brought  forward  again  in  this 
iareign*  In  the  exchequer-charnberi  before  all  the  justices, 
it  waS' debated  what  should  be  done  where  the  principal 
land  accessory  were  arraigned,  and  both  found  guilty,  and 
the  4  principal  demanded  a  book  before  judgment  given. 
'Hussey  was  of  opinion,  that  the  accessory  should  have  no 
advantage  of  this;  for  if  a  principal  was  outlawed,  the  ac-^ 
cessory  should  be  put  to  answer,  though  the  principal  was 
not  attainted  of  the  felony,  but  only  of  the  cont^inpt ;  but 
it  was  held  by  all  the  justices  and  Serjeants^  that  in  ^s  case 
•the  accessory  should  be  dismissed.  To  this  the  reporter 
adds,  that  where  the  principal  confessed  the  faef»  and  de« 
wandeda  bookj  the  accessory  sboukl  not  be  arraigned,  be« 
eause  no  judgment  was  passed,  against  the  principal  (i). 
Notwithstanding  tliis,  we  find  in  the  same  year  thai  tlNi 
common  eojcnrse  was  to  ariaign  the  accessory,  and  if  he  was 
found  guilty,  be  was  lianged  {e).  This  poiqt,  therefore, 
^ili  remained  to  be  settled.'  It  was  the  epinicin  of  the  jus* 
lices  of  both  benches,  thai  an  accessory  jt^(v«  tke  fact, 

(«)  91  Hen.  VII.  3^. '  On  a  foimer  oecasioa  it  was  thought  aofc  to  h» 
perevptory.    6  Hen.  VII.  1.  (b)  Ihid.  4a 

(r)  1  mn.  Ylk  €1  W2  Heo.  VII.  K      ^ .  (e)  Ihjd.  13. 
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though  acquitted,  yet  lost  bis  goods,  if  he  fled^  the  same  as 
the  principal  felon ;  but  not  the  accessory  iiftcr  the  fact  (a)^ 
It  bad  formerly  been  made  a  question  {b),  how  far  an  heir 
of  the  appellant  might  have  execution  against  an  appellee^ 
«rhen  once  convicted  at  the  suit  of  the  appellant.  There 
was  still  a  difference  of  opinion  upon  this  point;  some  con- 
sidering it  as  an  ancestral  action,  of  .which  the  heir  could 
noty  consistently  with  the  analogy  of  legal  reasoning,  be 
deprived ;  others  again  looking  on  it  as  a  remedy  for  a 
personal  injury^  which  moritur  cumpersoni.  Upon  a  doubt^ 
.as  in  a  former  case,  whether  a  scire f acids  on  such  a  record 
would  lie  against  the  heir  for  allowing  a  pardon,  a  decision 
on  the  principal  point  was  avoided,  by  determining  that 
the  pardon  might  be  allowed  without  it  {c).  The  contrary 
opinions  that  had  been  started  at  di£Ferent  times,  on  tha 
admitting  a  defendant  td  become  a  provor,  after  pleading 
not  guilty,  were  settled  upon  the  following  distinction : 
that  on  an  indictment  he  might  be  admitted,  after  not 
guilty,  and  before  verdict,  but  not  on  an  appeal  (d). 
.  Aaalteration  took  place  in  the  practice  of  dealing  with 
prisoners  who  challenged  the  number  of  thirty*8ix  jurors* 
^t  was  the  course  in  the  reign  of  Edward  IV«  to  put  such 
persons  to  the  penance.  The  same  was  done  in  the  third 
year  of  this  king  by  consent  of  all  the  justices,  except 
jKtUey  who  said,  this  being  an  appeal,  was  not  a  case  within 
the  statute  of  Westminster  (^),  which  only  speaks  of  the 
kiog^s  suit  (fj.  lt\  the  same  year  it  was  agreed  by  thejusticet 
of  both  benches,  without  any  distinction  between  an  appeal 
and  indictment,  that  a  man  who  challenged  thirty*six  ju- 
rors  should  be  hanged^  and  not  put  to  the  penance;  and  it 
was  resolved  that  this  should  be  observed  as  the  practice  in 
their  circuits  j(^},  notwithstanding  the  contrary  usage  in 
former  reigns.  It  was  at  the  same  time  agreed,  that  .those 
who  confessed  a  felony,  or  were  outlawed  or  abjured,  or 

(a)  4  Hen.  VU.  IS.  110.  {I)  Vid.  ant  toI.  III.  414. 

it)  9 HOL  Vlt  5.       (i)  n  Hen.  yil.  5.        (e)  Vid«  anU  vol.  II.  134. 

(f)  3  Hen.  YH,  2.  U)  Ibid.  12. 
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became  prorors,  should  not  make  their  purgatibn  before 
tbq  ordinary. 

We  have  before  seen  what  the  courts  decided 
Sanctuary,  respecting  sanctuary  in  cases  of  treason  (a).  If 
iin  offender  fled  to  sanctuary,  it  was  not  enough  to  declare 
that  he  came  there  to  save  his  life,  but  to  add  that  be  had 
coimtiitted  felony-;  though  it  was  not  requisite  that  h6 
should  name  the  special  nature  of  the  felony  till  the  core* 
ner  came  (6).  If  he  did  not  make  such  a  general  declaration, 
he  might,  without  ceremony j  be  dragged  from  thence  (c). 
If  he  Confessed  the  felony,  he  would  be  permitted  to  remain 
there  forty  days,  according  to  the  old  law*  But  what  is 
said  above  seems  to  be  confined  t6  a  mati  taking  sanctuary 
In  a  church:  for  there  were  two  manner  of  sanctuaries; 
f>rivBte»  as  Westminster  Knoll^  zxiA.  the  like;  and  general 
sarfctuaries,  as  every  church.  If  a  man  fled  to  such  a  sane* 
tuary  as  the  Westminster  Kncdl^  he  might  remain  undis* 
turbed  for  life ;  but  if  he  chose  to  abjure  within  the  forty 
days^  the  coroner  was  to  appoint  him  a  day  to  do  it&  The 
Jaw  of  sanctuary  is  laid  down  in  a  reading  of  this  period  in 
the  following  manner :  None  shall  take  sanctuary  but  tH 
periculo  viiie,  as  for  treason^  felpny^  or  the  Uke«  and  not 
for  debt ;  for  a  grant  of  prescription  t0  have  sanctuary  for 
debt  was  against  law,  and  void.  But  the  reading  lays 
down  a  strange  quibble  la  evade  this ;  for  it  admits^  that  if 
a  man's  body  was  in  execution,  and  he  escaped;  and  came 
to  a  sanctuary  ordained  as  a  refuge  and  safeguard  for  a 
man's  life,  he  should  iiave  benefit  thereof,  because  by  long 
vnprvionment  his  life  might  be  in  jeopardy.  If  a  church  was 
suspended  for  bloodshed,  he  who  took  it  as  a  sanctualry  for 
felony,  should  still  enjoy  it  for  forty  days.  It  was  held  that 
abjuration  for  felony  discharged  all  felonies  done  before 
the  abjuration.  A  man  could  not  abjure  for  petty  Iar« 
ceny,  Mit  only  for  such  felonies  as  induced  the  pain  of 
deatli  (d). 

(•)  Vid.  ant.  174, 175.         {h)  3  Hen.  VSI.  U.         (c)  Bro.  Sand.  U* 
(d[)  llew  Cases,  ?9. 
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it  was  the  opinion  of  the  judges^  that  if  the  ordinary 
would  not  permit  a  clerk  to  make  his  pargation,  the  king 
might  command  it 'by  writ(«X 


Henry  is  celebrated  by  his  historian  (i)  for  King  and 
the  many  .excellent  laws  he  caused  to  be  made,  government. 
He  was  not  less  attentive  to  the  regular  execution  of  his 
latrs  when  made.  In  the  first  ryear  of  bis  reign,  at  the  close 
t>f  the  parliament,  he  devised  an  oath,  bitiding  all  persons 
wto  took  it  to  observe  the  execution  ef  several  statutes. 
We  ate  toH,  that  not  only  those  Of  the  household,  but  those 
of  the^  house  of  .commons,  came  before  the  Ung  and  lord% 
and  took  this  oath.  After  these,  the  peers,  both  spiritual 
and  temporal,  Were  asked  by  the  chancellor,  whether  they 
were  willing  to  take  the  oath ;  who  all  answering  that  they 
were  ready,  it  was  read  to  them ;  and  every  lord  spiritual 
laying  bis  right  hand  on  his  breast,  and  every  temporal  lord 
on  thet>ook  of  gospels,  swore  to  observe  and  perform  the 
jsame.  The  substance  of  the  oath  was,  not  to  harbour  fe* 
'Kmss  not  to  retain  any  iDiie by  indenture  of  oath,  .contrary 
to  the  statutes  of  liveries ;  not  to  encourage  maintenance^ 
nor  embracery,  nor  riots,  nor  unlawful  assemblies ;  not  to 
prevent  the  execution  of  the  king*s  writs ;  nor  let  to  bail 
or  mainprize  any  felons  (^). 

A  precautioq  Hke  this  at  once  shews  the  king^s  soK<* 
citude  for  the  d^ie  execution  of  justice,  and  the  protection 
it  needed  in  times  wh^n  great  men,  instead  of  promoting^ 
bad  been  more  used  to  defeat  the  effects  of  it  by  force  and 
cabal. 

It  is  said,  that  Henry  being  entertained  at  the  earl  of 
Oxford's  with  great  state,  at.  bis  departure  expressed 
astonishment  at  the  number  of  servants  in  liveries  and 
badges  lie  saw  waiting ;  but  being  informed  by  his  host  that 
they  were  his  retainers  come  to  do  him  honour^he  tokl 

^«]  15  Hen.  VII.  9.       (6)  Lord  Bacon.       (0  Pari.  Hilt.  rol.  U.  419, 
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him  be  wodkt  tiot  hare  his  lawd  broke  before  his  &ce|  and 
that  his  attorney  must  sp^k  with  him.;  It  is  said  the  eari 
paid  15,000  marks  as  a  compo^tion  for  this  offence. 
In  every  transaction  of  this  king  there  id  a  regard  shewn 
by  him  to  (he  laws.  Though  no  prince  was  more  jealous 
of  his  prerogative,  or  took  greater  pains  to  gratify  his  love 
of  mpney,  than  Henry ;  yet  in  all  instances  where  these 
two  groitui  interests  were  concerned,  he  stiil  proceeded 
undipr  the  sanction  of  law,     . 

lu  the  seventh  year  of  his  reign  he  revived  b^neooUnces, 
invented  first  by  Edward  IV.;  but,  more  wairy  than  that 
prince,  he  did  it  by  consent  of  parliament,  and  raised  great 
fiiims  in  that  way.  He  strictly  enforced  all  penal  statutes 
whicti  would  contribute  any  thing  towards  his  exchequer : 
with  the  same  view  be  caused  prosecutions  to  be  instituted 
on  many  old  and  forgotten  iaws^  These  legal  oppressions, 
if  they  may  be  sQ.called,  were  carried  to  a  great  height  in 
the  latter  part  of  his  reign,  which  rendered  him'  extremely 
unpopular,  if  not  odious;  and  subjected  his  two  agents  in 
those  prosecutions,  E^mpson  and  Dudley,  to  a  sevare  ac- 
count in  the  subsequent  reign* 

]  .  The  new-modelling  of  the  star-chamber  fell  to  with 
Henry^s  whole  plan.  It  at  once  served  to  sepure  his  prerovi 
gative,  by  enforcing  among  ^11  ranks  of  people  a  strict  obe* 
dience  to  the  laws;  and  became  a  source  from  whence  he 
^was  always  deriving  pecuniary  supplies.  The  penalties  in 
that  court  used  to  run  very  high.  It  is  relatc^d,  that  Sir 
William  Capel,  an  alderman  of  London,  was  fined  in 
2743/.  an  immense  sum  in  those  days !  and  he  was  obliged 
to  compound 'for  16152.  This  is  mentioned  only  as  one 
instance  of  these  proceedings.  Where  criminal  prosecu* 
.tions  did  not  produce  fines,  the  king  used  to  make  them 
turn  to  account,  by  remitting  corporal  pains  for  pecuniary 
cotppevutions.to  be  paid  to  himself. 

Kotwithstanding  the  bad  use  s6roetim^s  iQade  of  se« 
▼ere  laws,  it  cannot  be  denied  that  the  temper  and  designs 
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of  Henry  contribuied  to  iostablish  the  laws  in  tbeur  fuU 
foisce,  and  to  readeir  the  adjcninistratioa  .of  justice  more  re- 
gular and  e^ectual.  Wbib  this  had  a  good  influence  oq 
the  order  and  p^eace  pf  sQciety^it  Welled  all  ranka  of  men 
under  the  sajpe  snlunissionio  law/ul  authority.  The  eze^ 
cutive  magistrate^  in  the  person  of  Heory^  increased  io 
power  apd  distinction ;  while  the  nobility  sunk  below  the 
relative  importance  they  had  formerly  ei^joyed.;  aiid  tba 
iBommons  continued  still  in  their  original  jmbecility:  so 
ihat  the  prerogative  of  the  crown  b^d  in  this  r^eign  an  op^ 
pjortuQity  of  aggrandizing  itself  to  a  degree  much  exceed* 
wg  what  it  had  been  in  earlier  tinvesj  though  not  equal  to 
what  It  beicame  in  |J;e  svcceediQg  prioces  of  the  line  of 
Tudor. 

There  are  no  state  trials  of  this  reign  now  extant ;  and 
of  these  occiurenees  the  ohroplclers  of  the  time  give  very 
ansatisfitctory  accounts.  It  is  very  uncertain  what  wa^ 
ibe  jcbai^e  against  Sir  William  Stanleyi  who  was  executed 
for  a  conspii'acyi  as  it  is  related^  against  the  kii^. 

The  method  introduced  by  Richard  III*  of  attainting 
persons  by  bill,  was  pursued  by  Henry  VII*  and  became 
henceforward  uot  unfrequently  resorted  to,  where  it  was 
iboiight  the  co9)mon  Jaw  could  i^ot  effectually  reach  an 
offender. 

The  legal  monun^ents  of  t^^s  reign  are  the  statutes,  }a« 
dicial  records,  and  reports^  The  statutes  underwent  no 
farther  alteration  in  the  manner  of  forming  them  in  par<^ 
liament.  The  records  are  irom  tjbis  period,  almpst  in  a 
jregnlar  series,  kept  with  order,  and  in  good  preservation ; 
as  may  be  seen  in  the  repositories  of  the  courts  of  king's 
bench  and*conimoh-pleas,  in  Westminster*HalL  The  re* 
ports  are  ^e  Fear-baokf  with  some  cases  in  the  collectors 
Jeakim  and  Benlott  but  more  particularly  in  Keilway, 
who  lived  at  this  time,  and  took  them  himself.  T\ie  Year^ 
book  of  this  reign,  as  it  goes  more  into  points  of  law,  and 
fuch  matters  of  learning  as  have  survived  the  times 
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when  tbey  were  debated,  is  more  deserving  attention  ihan 
the  -preceding^  We  find  the  counsel  and  judges  sometimei 
^oting  cases;  and  Bracton  is  onceor  twice  referred  to(a)i 
4>Qt'this  was  not  common:  their  determinations  were  mostly 
the  result  of  argument  and  disoussion^  and  these  were  made 
jprecedentsfor  future  ages* 

There  are  no.  law^^eatises  of  this  reign  in  print.  But 
there  is  a  famous  book)«said  to-be  still  in  manuscript^  writi* 
ten  by  MarreWj  on  .the  office  of  a  justice  of  peace ;  a 
^ork  which  ha$4)een  quoted  by  later  writers,  such  as  Fitz« 
faerbert  and  Lambard,  with  great  commendation^  and 
seems  to  have  been  followed  by  them  on  ^he^same  subj^t 
Though  this  Teign  w(is  so  barren  in  original  works,  they 
were  not  backward  in  putting  to  the  press  the  productions 
of  former  tiwesi 

The  art  of  printing  began  to  give  farther  assistance  to 
the  study  of  the  law^  than  it  had  in  the  former  period. 
Caxton  went  o(i[^the  stage  in  1491:  we  hear  no  more 
of  Lettou  and  Machlinia.  Wynkyn  de  Worde  took 
the  lead  till  1497 ;  when  Richard  Pynson  .eatered  into 
competitioft  with  him,  as  did  Julian  Notary  in  1498^ 
William  Faques  in  1K)4,  and  afterwards  Henry  Pepwell^ 
though  the  career  of  the  last  three  did  «ot  extend  much 
beyond  the  present  reign,  as  did  that  of  Pynson-and  de 
Worde;  Faques,  and  afterwards  Pynson,  had  attained 
a  distinction  which  Wynkyn  de  Worde  seems  never  to  . 
have  emoyed  ;  they  were  successively  (and  as  some  think 
jointly)  king's  printers.  But  this  appointment  seems  to 
have  conferred  no  exclusive  right  of  printing  law^KKiksy 
for  the  statutes  continued  to  be  printed  by  Wynkyn  de 
Worde,. and  other  printers:  this  appointment* is  thought 
)iot  to  have  been  by  patent,  but  by  sign-manual, 
•  The  several  statutes  passed  in  this  reign  ^ere  printed 
soon  rfter.they  came  out  by  de  Worde,  by  Pynson,  and 
by  Faques  ^  and  some  were  repeatedly  reprinted  by  all  of 

(a)  1  Hen.  Vlt.  6,  b. 
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them.  We  hare  before  intitnat^.d>  that  some  statutes 
Inscribed  to  Gaxton  most  probably  belonged  to  a  later 
peried^  and  may  perhaps  have  been  printed  in  this  reign. 
There  appears  a  collection  of  the  statutes,  under  the  title 
of  Nova  Statuta^  beginning  with  1  Ed.  IH.  and  ending 
with  12.  Hen.  VII.  This  is  printed  by  Pynson,  and  is  as- 
cribed to  the  year  1497,  just  after  the  close  of  that  parlia- 
ment: it  is  however  certain,  that  it  was  printed  before  19 
Hen.  VII.  as  it  wouM  otherwise  have  contained  thestatute^ 
of  tbat  session  (a). 

it  is  remarkable,  that  the  latest  and  most  accurate  in* 
quirers  into  our  typographical  antiquities  do  not  ]>redsely 
fix  the  printing  of  any  Year-book  to  the  rei^n  of  this 
king.  We  have  befote  taken  upon  us  to  say^  that  cer- 
tain years  of  Henry  VK  were  printed  about  the  years 
1480  and  1483.  A  writer  (A)  of  some  learning,  but  famous 
for  misrepresentation,  has  advanced,  that  Wynkyn  de 
Worde  was  the  first  who  began  to  print  the  Year- 
books ;  and  that  he  and  Pynson. printed  above  forty  of 
them,  which  were  to  be  found  among  the  Hbrimanuscripti 
in  LincoInVinn  library  ;  but  upon  search,  none  such  have 
been  found.  Mr.  Ames,  a  more  faithful  inquirer,  informs 
us,  that  he  never  met  ^ith  atiy  Year-book  bearing  the 
name  of  Wynkyn  de  Worde,  either  alone  or  in  con- 
junction with  Pynson;  but"lhat  he  had  seen  two,  being 
17  and  18  Ed.  IH.  without  a  printer's  name  or  date, 
which  he  thought  were  printed  with  the  same  type  as 
Fitzherbert's  Abridgment,  in  1516  ;  and  which  he  makes 
no  question  were  printed  by  de  Worde  in  the  subsequent 
reign.  It  is  agreed  that  Pynson  printed  many  Year- 
books ;  but  it  is  still  left  to  the  probability  of  the  thing, 
whether  he^  any  more  than  de  Worde,  printed  any  dur- 
ing this  reign  {c).  It  seems  most  probable,  that  twentj** 
four  years  would  not  be  suffered  to  pass  without  some 

<»)  Typo(-  Anti^.  Ul.  144.304,905.  818.  883.  (&}  P»a|iiianai;ar. 

<<)  Tjrjiog.  ^bU^.  8S5. 


l-W  HENRY  VIL  cBAT.xxYiu 

«d4i^ioD  being  made  (o  the  stock  of  Year4>aoks,  which  we 
have  before  seen  were  printed  in  the  time  of  Ed  ward  IV.  or 
Richard  IIL  In  general,  the  time  of  printing  the  Year^ 
books  seems  to  be  less  ascertained  th^n  that  of  most  other 
of  our  early-rpnnted  books^  owiog  to  their  being  mostly 
printed  without  a  (Jate. 

.  Whatever  doubjt  Jtbere  may  be  jajboiiit  the  time  of  print* 
ing  our  bpcd^s  of  A^ommoo  is^Wj  ibere  seems  none  about 
ithose  of  the  ecclesiastical  law.  The  edition  of  Xiynd« 
■wood's  Provinciale,  before-mentioned  (a),  is  ascribed  to 
'SVyolf:yn  de  Wordey  {^nd  is  thoaght  to  have  been  printed 
in  1496.  The  .great  deoiaud  for  this,  authentic  cauonisfc 
requiring  a  further  spipply^  thie  sam^  printer  gave  another 
edition  in  1499^  iu  QCt&vo;  and  we  find  two  others  in 
^505  {b);  one  pf  ^tbem  at  Paris,  supposed  jto  lie  printe4 
from  an  impression  made  at  Oxford, 
lutisodiancoiis  We  find  auotb^  ^Bcrea^  in  the  judges  salar 
f^ctf.  ,.|eg.    Sir  William  Husseyj  appointed  chief* 

justice  of  the  court  of  king's  bench  in  the  1  Hen.  VIL  had 
the  yc^arly  fee  of  one  hi^ndred  and  forty  o)arks  granted  to 
him  for  bis  better  support ;  further^  he  bad  one  hundred 
ji^nd  six  shillings  and  eieyenrpence  farthing  and  the  sixth 
part  of  a  halfpenny  (such  is  the  accuracy  of  our  autbor  ai^d 
the  strangeness  of  the  sum)  for  bis  winter  robes^  and  sixty* 
six  shillings  and  sixpence  for  his  robe  at  Wb^tsuptide  (r). 

An  act  I  of  the  Irish  parliament  made  in  this  i^gn,  as  it 
communicated  to  that  kingdom  a  partii:ipation  of  our 
laws  in  a  more  full  manner^  than  it  before  enjoyed  them^ 
Qiay  be  considered  as  an  interesting  fact  in  the  History  of 
the  English  Law."  Amongst  othier  statutes  made  under 
the  govcrn^ient  of  sir  Edward  Poynings  in  10  Hen.  VIf» 
and  therefore  called  Poynings'  Laws,  there  is  one  which 
enacts  {d),  that  all  acts  of  parliament  made  in  England  be- 


(a)  Vid.  ant  119.    (0  Typog.  Antiq.  IVf.  135. 319.    (c)  Ouds/Ori;.  110. 
(d)  Chap,  ?S.  Irifb  Ststv^. 
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• 

fore  that  period  shall  be  in  force  within  the  realm  of 

Ireland.     The  extending  of  the  dooiiuion  of  the  English 

laiv  by  an  act  of  that  legifilature,  contributed  to  connect 

these  two  kingdoms  in  the  strictest  bonds  of  union  ;  that  i 

of'similar  laws,  and  a  similar  constitution  ;  the  grounds 

and  great  outlines  of  which  it  was  thought  would  ever    « 

be  preserved  alike  in  both  by  the  appeal  which  had  iong^ 

been  made  from  the  courts  of  that  country  to  the  courts 

here,  notwithstanding  the  differences  that  must  by  degrees 

arise  from  the  regulations  of  a  distinct  parliament  pro- 

viding  for  the  exigencies  of  a  distinct  people. 

There  was  anotlier  provision  of  the  Irish  parliament^ 
which  seemed  to  promise,  that  the  law  of  that  country 
would  not  be  permitted  to  deviate  from  the  model  com* 
manicated  by  the  parent-state.  An  act  bad  been  made  by 
chap.  4.  cf  the  same  statute  to  the  following  effect: 
That  before  a  parliament  be  summoned  or  hplden,  the 
chief  governor  of  Ireland  should  certify  to  the  king,  under 
the  great  seal  of' Ireland,  the  considerations  and  causes 
thereof,  and  the  articles  of  the  acts  to  be  proposed  there«« 
in :  That  after  the  king  in  his  English  council  should 
have  ceosidered^  approved,  and  altered  the  said  acts,  and 
certified  them  back  under  the  great  seal  of  England,  and 
given  licence  to  summon  and  hold  a  parliament,  then  thci 
same  might  be  summoned  and  held  ;  and  therein  the  actil 
so  certified^  and  no  other,. should  be  proposed  and  re« 
ceived,  or  rejected.  .  This  mode  underwent  further  altera^ 
tion  in  afterrtimes.  ' 
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The  stalaees  winch  contain  itbe  oiullitnde  of  objeeu 
above  alluded  to^  most  necettsarily  fill  a  considerable  spaced 
and  would  tioavoidably  require  a  great  portion  of  the  sub* 
sequent  History*  But  a  style  of  composition  in  framing 
statutes  began  now  to  qbtain,  which  swelled  their  sisie  be^ 
ycnd  ail  example  of  former  times.  This  consisted  partly 
in  the  matter  and  substance  of  them  i  and  partly  in  the 
manner  and  form.  Every  parhamemary  regulation  was  ac- 
companied by  a  minute  detail  of  particulars,  and  an  accb^* 
mulation  of  provisos,  exceptionsj  and  qualifications :  these 
were  conveyed  inadiffuseaod  redundantluiguage^crowded 
with  synonymous  terms  and  tedious  repetitionv  A  regu* 
lation  which  in  the  reign  of  Edward  I.  would  luLve  been 
eomprised  in  a  few  lines,  was  now  spun  out  into  as  many 
clauses :  so  that  the  statutes  of  this  single  reign  •a«itoaliy 
cover  asimudi  paper  as  all  those  preceding  it,  upXo  Magna 
Charta,  ,  The  same  fashion  prevailing,  those  of  the  twe 
subsequent  reigns  inctieased  an  the  like  proportion  (a). 

With  this  prospect  before  ius,  it  becomes  necessary^  to 
adopt  some  rale  by  which  we  may.  abridge  and  simplify  out 
aoaterials^  without  doing  aay  injury  .to.the  subject  of  out 
History.  Many  of  these  statutes  are  directed  to  ooaouns 
not i  at  aU'oF.a  juridical  kiiid,,aiid  may  therefore^  as.  it 
shouM  Beemv)>e:pasped  over  in  silence.  Those  that  wefV 
of  short  dur^tbov  etthdr  btecau«e  cbey  were  soon  repealed^ 
or  wer«  at  fisst  bvtbmpoimsy,  may  be  trsated  oftoce  or  \tM 
at  large,  acconlingi  as  they>  seem  to  deserM  a  place  in'ovHf 
historical  investigation  r  the  remaitider  are  •such  as  had  ftti 
extensive  and^pesmaoent  efiect,  and  therefore  are4dtitled 
to  be  detailed  with  all  the  minuteness  which  the  compasi 
of  this  work  will  allow.  But  e(ven  these,  for  the  teasbM 
aboveraentiohed^  must  sometimes,  and  may  in  geoerttl 
with  gceat  pn^ie^,  be  somewhat  curuiied.*   It  will^vety 

(a)  In  the  editidn  of  the  statates  that  usoally  goes  under  the  nune  o^ 
RasUll,— the  reign  of  Henry  VI!.  ends  at  pa.  390;  that  of  Henry  YIll.  st 
!>••  903  i  and  that  of  fhilip  and  Mary  at  pa.  ISOO. 
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often  suffice  for  the  purpoie'  of  this  inquiry,  to  state  the 
substance  and  effect  of  a  statute,  without  following  the 
identical  words,  or  enumerating  ev^y  proirision  it  con* 
tains.  By  means  of  such  abbreviation,  the  legislative  acts 
of  this  reign  may  be  contracted  into  a  nurrative  of  mode* 
rate  length,  neither  impeded  nor  embarrassed  with  the  irk- 
some formality  of  the  materials  from  which  it  is  collected. 
While  the  historian  amuses  himself  with  the  one,  the  other 
vill  be  leftffMT  the  more  authentic  information  of  the  practicer 

Under  the  controul  of  the  above  method  we  shall  now 
fake  a  view  of  the  statutes  of  this  king,  in  the  following 
order*  Those  claim  our  first  notice  which  tend  to  give 
strength  to  the  political  system,  and  vigour  to  the 
sovereign  power ;  such  are  those  for  regulating  the  legal 
polity  of  Wales,  and  abrogating  all  franchises  exercised 
independent  of  the  crown.  Next  to  these  should  fallow  such 
statutes  as  aflEscted  the  parlianitrnt.  The  next  are  such  as 
produced  the  abolition  of  papal  usurpations,  and  wrought 
a  reformation  in  our  ecclesiastical  constitution :  then  the 
laws  thai  concerned  the  civil  state  i^after  these  will  na* 
turally  follow  the  laws  relating  to  private  property,  and 
the  administration  of  justice:  and,  lastly,  those  relating  to 
our  criminal  law.  This  is  the  order  in  which  we  intend 
|o  speak  of  parliamentary  provisions  daring  this  reigo. 

Of  the  first  kind  are  the  statutes  concerning  or  judicatute 
Wales.  At  the  lime  when  the  parliameot  came  »  ^•'«"* 
to  the  resolution  of  introducing  a  more  complete  system  of 
kws  and  administration  of  justice  into  Wales,  the  judicial 
establishment  thcMre  seems  to  ha  vobeen  of  the  following  kind : 
From  the  time  of  Edward  L  the  English  law  had  prevailed 
to  a  certaio  degree,  and  had  at  length  ie  general  obtained 
the  ascendant,  io  the  government  of  property  and  the  pu* 
abbmeoi  of  ofienders ;  but  this  was  always  miired  with  their 
local  customs :  to  these  they  adhered  with  great  predilec* 
tion ;.  and  they  were  encouraged  in  this  partiality  by  the 
number  of  petty  jurisdictions  into  which  the  country  was 
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divided;  The  administration  of  justice  in  a  great  part  of 
Wales  was  in  the  hands  of  the  lords  marchers^  each  of 
vhom  exercised  a  kind  of  feudal  sovereignty  within  his  , 
-district,  and  became  accordingly,  io  the  person  of  bis 
steward,  the  judge,  with  a  full  enjoyment  ,of  all  the  casuai- 
iies  of  judicature;  such  as  fees,  $nes,  amercements,  and 
forfeitures.  These  casualties,  probably,  the  lords  possessed 
in  a  greater  or  less  extent,  according  to  the  nature  of  tb^r 
franchise;  some  being  the  king^s  lords  marchers;  pthers 
being  lords  marchers,  in  a  manner,  independent  (a). 

Besides  the  variety  of*  laws  and  usages,  that  must  fol* 
low  from  so  many  distinct  tribunals;  they  were  like^ 
wise  productive  of  disorders  in  the  police,  from  defects 
of  justice,  owing  to  neglect,  collusion,  or  the  clashing- 
of  different  jurisdictions.  It  was  to  remedy  this,  and^  to 
-strengthen  the  royal  authority  over  the  principality,  that 
a  president  and  council  had  been  lately  appointed  under  a 
commission  from  the  king.  These  constituted  a  court, 
'^nd  seem  to- have  maintained  a  kind  of  pre-eminence  and 
superintendant  authority  over  the-  other  judicatures  of  the 
country ;  but  the  whole  of  their  power  and  authority  does 
not  exactly  appear.  Another  support  of  the  king's  sove- 
reignty consisted  in  the  justices  by  him  appointed.  There 
was,  and  had  been  in  very  early  times,  a  justice  of 
Chester  {b),  whose  jurisdiction  comprehended  the  county 
of  Flint;  there  was  also  the  king^s  justice  of  N&rth  fPales, 
whose  jurisdi^ion  included  Avglesejf^  Carnarvon^  and  ilc^ 
rioneth;  and  the  jmstice  of  i^ith  JValeSf  which  ioc^udecl 
Carmarthen^ .  Pemkroke,^  Cardigan^  and  Glamorgan  (c) ; 
the  remainder  of  Wales  being  then  not  divided  into 
counties,  but  under  the  government  of  the  ibrdg marchers^ 
as  before  mentioned.  Where  justice  was  administered 
by  judges  appointed  from 'the  king,  it  cannot  be  doubted 

(a)  Via.  ant.  vo|.  II.  94,  95,  and  sUt.  2$  Hen.  VUI.  c.  6,  sect  L 
(fc)  Vi4.ant.wl.ll.96.         (c)  Stat.  27  Hen.  VIII.  c.  5. 
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but' the  English  law  was  pretty  generally  known  an4 
observed.  The  judicial  arrangement  in  North  Wale^ 
•eems  to  have. been  tolerably  veil  adjusted;  for  ip  the 
pourse  of  the  settlement  now  about  ^o  Up  made,  that  19 
always  referred  to  as  the  ipod^l  by  whiph  this  institutioii 
was  to  be  framed,  and  th^  guide  by  which  o^any  of  it^ 
operations  were  to  be  governed.  Such  was  the  st^te 
of  the  legal  polity  in  Wales  in  the  26th  year  of  thi^ 
kisg,  when  the  firs^  pt^ti^tp  W&l  f9^^P  foj  reforming 

The  statute  of  26  Hen.  VIIT.  c.  4.  ws^  mfide  to  pre? 
vent  the  friends  and  kindred  of  criminals  from  labouring^ 
and  suborning  jurors.  It  is  thert^by  directed,  th^t  tb^ 
officer  of  the  couft  for  the  dujs  kis^ping'pf  the  jury  should 
s  not  suffer  them  to  eat  or  drink,  or  ajiy  pn^  tp  i^pefil^  tg 
them.  There  is  s^  very  rj^m^kable  Qh\ise  in  this  apt^ ' 
which  orSains,  that  if  the  jurors  apquitted  a  felon,  fontfary 
to  good  and  pregnant  evidence^  or  oth^nvise  mis)>eh^ye(i 
themselves,  thp  judge  might  .compel  {hem,  Mpo^  pa^n.  of 
imprisonment,  to  be  bound  by  rA^^ogqiz^npe  to  appear 
before  the  president  and  council,  ^nd  5^hid^  the  4e9i^P(i 
of  that  tcibuna)  on  their  conduct.  Th^  prej|i4j$pt  ^i>(i 
/council  might  imprison  or  Que  them  f^  their  <jisc|:eUonj 
an  authority  which  had'  been  exercised  by  judges  19 
England  (a)  without  the  sanction  pf  ^  apt  of  parlisv^ienf:^ 
but  not  without  great  murmuring;  an4  it  was  not  till 
long  after  this  that  a  solemn  d.etejrqr^ipation  was  propo^nce<| 
against  the  legality  of  s|ich  propedureX^), 

This  is  followed  by  an  apt,  in  tl)f^  s^me  8^onsj[f')| 
containing  provisions  very,  similar  tp  jtbosts  ipade  in  ^bp 
earlier  ttmies  of  our  history  i  wl^ich  s)}ews  the  influeocie^  of 
Jaws  at  that  tim^  in  W^ll^s  \o  b^ve  bqsn  much  wba^  they 
vere  in  England  in  the  reigns  of  Heury  IIT.  apd  t^bp 
beginning  of  £d\y.axd  I*    Af^er  popaplai^in^  of  the  gr<p«^ 

l»)  yia.  ant,  wl.  HI.  JO^      (I)  hi  Cbi^xUf  U.'ifcifii.     j«)  ClvB.  •, 
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disorders  prerailing  in  the  ptincipality^  owing  to  the  dis* 
obedience  of  the  law^  it  directs  alt  persons^  upon  tnonitioii 
given^  to  be  atteDclant  at  iIm  courts  of  justice^  under 
certain  penalties  and  forfettares;  none  were  to  appear 
within  two  miles  of  the  session  or  court  with  any  kind 
of  weapon  or  armour^  upon  pain  of  imprisonment  and 
fine ;  and  all  courts  were  to  be  kept  in  the  most  sure  tmi 
peaceable  place  that  could  be  chosen  (a).  To  give  redress 
against  the  oppressions  of  lords  marchers,  they  and  their 
stewards  or  oflSeers  were  made  liable  to  be  fined  by  the 
president  and  council,  for  unjust  imprisonment  of  any 
one  within  their  district.  To  be  sure  of  the  execution  of 
the  law  against  the  worst  offenders,  it  was  enacted,  that 
coining,  -murder,  and  other  felonies,  should  be  tried  in 
the  next  English  county  (^;  and  at>  acquittal  or  jSn^ 
TMking  in  any  lordship  should  be  no  bar,  if  the  prosecution 
in  the  English  county  was  brought  within  two  years  (t). 
But  the  justices-  might  discharge  such  ofiender^  if  con* 
Ticted,  upon  his  finding  sureties  net  to  compiit  any  ib- 
lonjr,  4md  to  be  of  good  behaviour:  this  was  to  be  witb 
the  consent  of  the  president  and  council ;  it  wbbs  to  be 
only  once,  and  then  not  without  paying  a  fine.  This 
custom  of  fine-making  had  been  very  ancient  in  Wales,. 
being  the  remains  pf  the  old  jurisprudence  of  the  cojmtry ; 
and  the  parliament  were  tender  in  abrogating  an  indulgent 
law,  which  was  supported  by  the  prejudices  of  the  people^ 
when  they  thought  it  might  be  put  under  some  whdesome 
restriction. 

In  the  same  sessions  two  laws  were  made-  for  corveecing 
disorders  in  Wales  (d) ;  one,  to  punish  those  who  assaulted 
and  beat  people,  and  then  took  refuge  within  the  bouoda* 
ries  of  neighbouring  lordships ;  the(e>othei^  to  introduce 
there  the  late  regulationsv  concerning  clerks  convict.  In 
the  fbilowiog  sessions  some  provisions  were  made  of 

(0  Sect. 4 Bid 5.     j[^)8ect.S;    (c)^ct.7.     (<0Cb.11.     MCtul%. 
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greal(er  importiince  than  any  of^the  preceding :  these  wert 
by  Stat.  27  Hen.  VIII.  c  5. 1.  an4  £6.  The  £rst  of  these 
ttatotea  was  designed  to  enforce  obedience  to  the  criminal 
law ;  and  it  aatborised  the  chancellor  to  appoint  justices 
of  the  peace,  justices  of  the  qtiorum,  and  justices  of  gaol* 
d«iiv«ry  in  Chester  and  Flintshire,  and  in  the  counties  of 
North  and  South  Wales ;  wkh  the  same  power  to  execute 
the  law,  as  the  same  magistrates  had  in  England.  The 
seeiMKi  was  occasioned  by  some  abuses  prevailing  in  forests 
in  Wales;  such  as  a.  custom  for  foresters  to  exact  jBnes^  . 
on  Tarious  pretence^  of  persons  goii^  throi^^h'the  fores^ 
and  other  exactions  of  the  likb  kind;  all^ which  were 
thereby  abtdished  J 

Before  we  take  notice  of  the  third  act  made  in  this 
sessions  concerning  Wales,  it  will  be  proper  to  mentioa 
one  winch  stands  before  ft  in  the  statute-book^  and 
which  made  a  part  of  the  same  plan  for  rendering  the 
process  of  law  mere  eiiectual,  by  placing  every  judicature 
in  the  kingdens  in  the  hands  ^ef  the  king.  Tt^is  of  oovatks 
Ms  the  act  for  taking  from  isounties  palatine  p»ia<ine> 
the  prerbgatives  wihich  bad  long  been  annexed  to  theoot^ 
in  derogation  of  the  sovereign  authority  of  the  king: 
«t  is  Stat.  fi7  Hen.  YHI.  c.  $4^  and  is  intitled,  <*  An  Act 
for  recondnoing  Liberties  in  the  Crown;''  importing, 
ji»  the  preamble  states^  that  ^'  divers  of  the  most  an* 
/cuns  prerogatives  and  authorities  of  justice  appertain- 
ing  to  te  impmal  crown  of  the  realm  had  been  severed 
from  it  by  the  gift  of  the*  king's  progenitors^  to  the  de- 
Sriaient  of  die  royal  estate,  and  the  delay  of  justice." 
i?or  refiormation  of  this^  it  was  thereby. ordained,  tbat» 
for  the  fhtare,  no  person  ^tiall  have  authority  to  pardon 
oiencesco^uiiitted  in  any  part  of  the  realm  or  in  )Vales, 
or  the  mavdies  thereof;  but  that  <^  the  king  shall  have 
the  whole  and  sole  power  and  authority  thereof,  united 
and  kiiit  to  the  imperial  crown  pf  this  realm,  as  of  good 
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Kght  and  equity  it  appertaineth  ;**  and  none  but  he  .alone 
^8is  ever  Sifter  tb  appoint  justices  in  eyre,  of  asidse,  of  th^ 
jl^eace,  or  of  gaoKdeliveryj  in  ali  shires,  cbuhties  palarinei 
Und  all  other  places  in  Englandj  Wales,  and  the  marched 
thereof; 

Ail  writs  artd  itidftftdlctits  Were  for  the  future  to  aU 
tege  facts  as  doDe  against  the  king^s  peace,  and  were  tO 
be  in  the  king*s  name ;  otilj  they  were  to  be  tested  in  the 
tiaUie  of  the  person  who  had  the  county  palatine  or  fran^ 
chise^;  dnd  justices  appointed  in  the  county  palatine  of 
Lancaster  Were  to  have  their  conunission  under  the  seal  of 
Lattcastbfii    . 

There  tvas  a  provision  in  this  act  lA  favour  of  some 
h(  thfese  libertfes.  The  justice  of  Chester  and  Flint  was 
Excepted  out  of  every  alteration  made,  by  this  statute (a)| 
and  wflft  tbferfefofe  to  esfercfse  his  authority  according  to 
thfe  coirtmissiibri  he  before  received;  The  bishop  of  Eljr 
and  his  temporal  steward  bf  the  isle*  of  Ely^  the  biahop  of 
Durham  and  bis  tettiporal  ehancelloi*  of  the  eotinty  palatini 
of  Durhaiil^  the  artshbishop  of  York  and  his  temporal 
trfaancelior  of  the  shire  and  liberty  of  Hezam,  were  to  be 
justices  of  the  peace  within  their  several  liberties,  with 
iall  the  authority  annexed  to  the  office  of  such  magisi 
trateS; 

Thus  were  all  the  prerogatives  enjoyed  by  tbese  j^etty 
'^bVereigns  resumed,  and  re-annexed  to  the  crown ;  while 
the  form  of  their  judicial  establishment  sttll  remains^ 

After  the  tegulatrons  fnade  by  this  act-;  a  way  wa^ 
bpened  f6ir  a'itiore  tomplidt^  refdrmatioti  in  the  judicature 
*l)f  Wales;  whrcH  was  now  ttndertakien  on  *  larger  scaler 
1)y  chaj5,  26;  of  Ihfe  same  statute.  It  is  thereby,  in 
the  ihrst  place,  ordained,  that  the  dominion  of  Wales 
tibotild  for  ever  be  incorpol-ated  with,  and  annexed  to^  tk« 

WScfct.  isj 
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realm  pf  England  ;  that  persgns  born  there  should  enjoy 
all  the  privileges  and  laws  of  this  kingdom,  ^  naturaU 
born  subjects;  that  lands  should  be  inherited  after  the 
English  tenure^  without  partition;  and*,  finally,  that  all 
the  laws,  ordinances,  and  statutes  of  England,  and  no 
other>  should  be  executed  in  Wales,  in  such  manner  as 
directed  by  that  act^  To  insure  the  due  administration 
of  these  new  laws,  it  was  enacted,  that  certain  lordships 
marchers  should  be  annexed  to  certain  English  and  Welch, 
counties ;  and  that  the  residue  should  be  divided  into 
counties,  under  the  names  of  Monmouthy  Brecknock^  Rad* 
nor^  Montgomery^  and  Denbigh ;  the  first  to  be  taken  as 
an  £ngIisH,  the  rest  as  Welch  counties  (o^);  and  a  com- 
mission was  to  be  appointed  fok*  dividing  these  new  counties 
into  hundreds,  and  fer  settling  the  divisions  of  some. others. 
It  was  farther  directed,  that  justice  should  be  administered 
in  these  new  Welch  counties,  and  in  Carmarthen^  Pern- 
iroke,  Cardigan^  and  GianiorgaJi,  according  to  the  En- 
glish law,  by  such  justices  as  the  king  should  appoint, 
and  in  auch  form  and  fashion  as  it  then  was  and  had  been 
used  in  the  three  counties  of  North  Wales  (namelj9 
^nglesea,  Carnarvon,  >  and  Merioneth),  which  we  have 
seen  was  an  old  establishment,  and  was  ttow  the  original^ 
according  to  which  the  new  arrangement  was  adjusted.  . 
It  was  further  directed,  that  all  courts  should  be  pr6a- 
claimed  and  kept  in  the  English  tongue :  all  oatlis,  ver* 
dicts^and  the  like,  were  to  be  in  English 4  and  no  person 
was  to  bare  any  office  who  did  not  unde)rstand  English. 
A  saving  was  made  of  a  moiety  of  forfeitures  and  fees  to 
lords  marchers,  as  well  as  all  courts  leet,  barons,  waifs, 
strays,  and  other  casualties  and  fruits  of  seignory.  There 
was  a  saving  of  usages  and  customs  then  prevailing  in 
North  Wales;  and  notwithstanding  what  had  been  de- 
clared to  the  contrary  in  the  former  part  of  the  act^  it 

(«)  Sect.  3. 
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was  prdTided,  that  lands  which  had  been  by  custom  time 
cut  of  mind  partible  among  the  heirs,  should  so  continue  (a). 
To  ascertain  what  the  customs  and  liiws  obtaining  in 
Wales  were,  a  commission  was  to  be  appointed  to  mako 
enquiry  concerning  them  ;  aad  such  as  should  be  thought 
by  the  king  and  his  council  proper  to  be  retained,  were  to 
be  continued  in  full  force  and  effect  (i).  In  aid  of  this 
provision,  it  wa%  also  declared,  that  the  king  should  have 
power  for  three  years  to  suspend,  abrogate,  or  alter  this 
act  (c);  and  for  the  next  five  yeai^,  to  erect  such  courts 
and  appoint  such  justices  witbih  the  principality  as  he 
should  think  fit :  so  that  a  final  and  perfect  establishment 
of  the.  judicial  polity  of  Wales  was  reserved  for  soioe 
future  settlement,  which  was  then  in  contemplation. 

■This  was  accomplished  by  stat,  34  and  35  Hen.  VIH. 
c.  26.  which  is  intitled,  *^  An  Act  for  certain  Ordinances 
in  Wales;"  and  contains  the  whole  constitution  of  the 
principality,  its  laws  and  judicature.  The  provisions  of 
this  act  are  said  to  have  been  granted  at  the  humble  suit 
and  petition  of  the  kiug*s  subje<?ts  in  Wales,  {t  declares, 
that  Wales,  consistent  with  the  late  revolution  effected 
therC)  should  consist  of  twelve  counties;  the  eight  an* 
ctent  counties,  that  is,  Glamorgm^  Capynarthen,  Pern- 
brcke,  Cardigan^  Flinty  Carnarvon,  JngleseSj  and  JBfo- 
riomth\  and  the  four  new  ones,  that  is,  Radnor ^  Breck^ 
nock,  Montgomery^  and  J)enb^h\  and  that  the  ItmitatiooA 
of  hundreds,  as  settled  by  the  commissioners  app<Hilted 
according  to  the  late  act,  should  be  observed^ 

As  to  the  judicature  of  the  country,  it  directs^  tfaat 
there  should  continue  a  president  and  council,  as  before; 
that  a  sessions,  to  be  called  The  kingh  gteat  sessions  in 
ffaleSf  shall  beheld  twice  a-year'in  every  county  (rf) ;  diat 
this  court  shall  hold  pleas  of  the  crown  in  as  ample  man* 
ner  as  the  king's  bench ;   and  pleas  real^  personal^  and 

)  Sect.  35.        (I)  Ibid.  27.        (c)  Ibid.  36.        (rf)  Ibid.  4,  S',  6,  %  8,  9. 
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mixed,  as  compteteljas  the <;oinmon-pIeas  in  !EngIand(a). 
The  detail  of  regulations  made  by  this  act  may  be  stated 
briefly,  as  follow :  The  sessions  is  to  last  six  days.  Days 
are  to  be  given  from  day  to  day,  and  from  sessions  to  ses* 
sionS|  at  the  disqr^tion  of  the  justices.  There  is  to  be 
an  original  and  judicial  seal  (for  the  different  circuits),  to 
seal  all  original  and  judicial  writs  and  process ;  the  teste  of 
every  bill  and  judicial  process  to  be  uhdef  the  names  of 
the  justices*  All  actions,  real  and'  mixed,  are  to  be  by 
original.  Personal  actions  above  forty  shillings  may  be 
either  by  original  or  by  bill;  those  under  are  to  be  always 
bj  bill.  Original  bills  are  to  be  sealed  with  the  judicial  seal* ' 
Fines  of  land  with  proclamations  levied  before  justices 
there,  are  to  be  of  the  same  force  as  fines  in  the  common-* 
pleas  (6).  Errors  of  judgments  before  the  great  sessions  in 
picas  real  and  mixed,  are  to  be  brought  by  writ  of  error 
into  the  kipg's  bench  in  England;-  in  pleas  personal,  to 
be  reformed  by  bills  before  the  president  and  council  (c). 
No  execmiion  to  be  stayed  by  writ  of  false  judgment ; 
but  in  case  the  judgment  is  reversed,  restitution  is  to  be 
Eoade  (d).  Wh6n  there  are  o)any  personal  actions  which, 
cannot  be  tried  at  the  great  sessions,  it  was  ordained,  that, 
£or  dispatch,  tbey  may  be  heard  at  a  petty  sessions  before 
the  deputy  justices  there;  aad  further,  that  no  suit  shall  be 
prosecuted  by  bill  before  the  said  justices,  under  twenty 
sfaiJlings  (e).  The  fees  of  officers,  for  the  execution  of 
process-  and  drawing  the  proceedings,  were  fixed  by  the 
statute,  with  authority,  however,  to  the  justices  to  alti^f' 
tbem  at  their  discretion. 

Besides  the  superior  magistrates,  the  president  and 
cooneii,  and  the  justices  of  sessions,  there  were  to  be 
justices  of  the  peace  in  every  county  ffj ;  their  number 
and  qualifications  were  sef  forth  (g) ;  and  direaion  was 

-/"  ■       . 

(4.)  Sect  12.       (ft)  Ibid.  33,  34,  35. 41.        (r)  Ibid.  113.      (d)  Ibid.  JU. 
(f )  Ibid.  94.         (/)  Ibid.  53.  (^)  Ibid.  55, 5€. 
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given  /or  tlie  due  holding  of  inferior  triburtals^  as  the 
nherifTs  county  cburt^^nd  tourn,  with  courts  baron  and 
t>ther  courts<a/). 

In  addition  to  th6  appointment  of  linagisttateSy  aii^ 
prescribing  the  bounds  of  their  jurisdiction,  several  rules 
were  laid  down  respecting  the  law  of  crimes  and  of  pro* 
perty.  It  was  ordained,  that  no  felon  should  be  permitted 
to  mak^  fine  (as  they  before  had  done,  according  to  the 
usage  of  the  country,  confirmed  in  dome  measure  by  the 
late  act)  (A)^butshould  suflerthe  law,  unless  reprieved  by  the 
judge  (c).  The  stat.  26  Hen.  VJII.  c.  6.  concerning  the 
trial  of  crimes  and  felons  in  the  next  English  county,  was 
Conrfirmed  ;  but  by  another  clause  of  this  act  (d),  it  is  de« 
clared,  that  if  any  murder  or  feteny  is  t;ommil:ted>  no  one^ 
upon  pciin^)f  fine  and  imprisonment,  shall  ma]ce  an  end  or 
agreement  with  the  offender^  unless  he  make  the  president 
.  or  council^  or  one  of  the  justices^  privy  thereto;  a  prori- 
sion  which  evidently  allowed  a  Continuance  of  this  practice. 

It  was  ordained,  that  trials  in  the  county-,  baron,  and 
hundred  courts,  should  /be  by  wager  of  law^  or  veFdict  of 
six  men,  at  the  pleasure  of  the  party  who  pleaded  the  plea  (e). 
In  other  courts,  in  actions  personal^  where  nine  of  the 
jury  w!ere  sworn,  the  sheriff  may,  upon' default  of  ^be  rest^ 
fill  it  \xphy SL tales  de  wcumstantibus  (J),  In  foreign  pleas 
triable  in  another  Welch  county,  a  transcript  of  the  r&* 
cord  is  to  be  sent  thither ;  but  if  the  matter  of  such  pleas 
IS  laid  in  an  English  county,  it  iS)  nevertheless,  to  be  tried 
^5^  Wales  <^) 

The  following  are  the  provisions  relating  to  property^ 
It  wa9  now  finally  enacted,  that  lands  should  not  be  parti* 
ble  amongthe  heirs  (//),  as  inGaveHind;  butshould  descend^ 
as  in  English  tenures^    No  mortgage  is  to  be  allowed  bat 


(«)  Sect.  73.  75.    (h)  Vid,  ant  196^    (c)  Sect.  S4.    (d)  Ibid.  100. 
(#}  Ibid.  84.         (fj  Ibid.  103.        {g)  Ibid«  S8,  89.        (A)  Ibid.  91. 
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'  according  to  the  course  of  the  English  law  (a) ;  all  persons 
may  sell,  and  alien  their  lands,  the  same  as  in  England  (£)j 
V  and  lands  there  are  to  foe  subject  to  statutes  staple,  and 
recogDisances  acknowledged  in  England  (c).  Ko  sale  of 
goods  in  any  fair  or  market  Ls  to  change  the  property  {d) ; 
Bor  is  any  person  to  buy  live  cattle,  unless  it  is  proved  by 
witnesses  where  it  was  bought ;  and  this  is  to  be  observed 
under  pain  of  a  fine. 
Notwithstanding  ^  extensive  arid  complete.a  judicature 

I  was  established  within  the  principality,  there  was  a  clause 

I  in  this  act  which  provided  for  the  introduction  of  process 

from  tlie  superior  courts,  on  certain  occasions.  It,  was 
ordained,  that,/*  for  urgent^and  weighty  causes,**  process 
^ould  be  made  and  directed  into  Wales  by  the  special 
comcnandment  of'  the  chancellor,'  or  any  of  the  king^s 
council,  as  had  been  vased  before  (e). ,  There  was  a  reserva* 
tion  to  the  king  of  a  power  simililr  to  that  gii^en  foy  a 
forolier  statute  relating  to  the  administration  of  justice  in 
Wales^  by  which  he  was  enabled,  in  writing  under  the 
great  seal,  to  change,  add,  alter,  order,  diminish,  and  re^ 
form,  all  the  beforementioned  provisions,  as  it  should  seem 
coDvenient ;  and  from  time  ta  tinAe,  at  his  pleasure,  to 

!  make  Jaws  for  the  government  of  Wales  (/). 

'  Thus  far  of  those  provisions  made  by  parlis^^* 

mentfor  maintaining  the  political  authority  of^^P"^'*°**°** 
the  sovereign.  The  legislature  made  some  acts  respecting 
ks  own  condubt  and  constitution.     The  first  of  these  was 

I  passed  at  the  close  of  a  session,  with  the  neces»ty  of  such' 

a  provision,  no  doubt,  plainly  before  their  eyes.  It  was  en- 
aeted  by  stat.  6  Hen.  VUL  c.  16.  in  consideration  of  the 
maiiy  weighty  matters  which  were  often  left  to  the  end  of 
a  session,  that  no  member  depart  nor  absent  himself  till  the 
parliament  was  fully  finished,  ended,  or  prorogued,  unless 


<a)  Sect.  9*.  (b)  Ibia.  §3.  (c)  Ibid.  94,  95.  (d)  Ibid.  lOf. 

(c;  Ibid.  116,  (/)  Ibid.  119. 
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he  had  licence  from  the  speaker  and  cdtntnons,  which 
licence  was  to  be  entered  on  record  in  the  book  of  the 
clerk  of  the  parliament :  if  an)*^  did  otherwise,  he  was  te 
lose  his  wages,  and  the  inhabitants  of  jthe  county,  city,  or 
borough,  should'be  discharged  thereof. 

In  order  lo  communicate  to  XVales  all  the  privileges  en- 
joyed by  Eoiglish  subjects,  it  was  ordained  by  stat.  27 
Hen.  VIIL  c.  26.  that  two  knights  should  be  chosen  for 
the  county,  and  one  burgess  for  the  town  of  Monmouth ; 
(that  one  Jcnight  should  be  chosen  for  the  county  of 
Brecknock^  Radnor,  Montgomery,  and  Denbigbj  and  for 
jdVGTy  other  county  in  Wales ;  and  one  burgess  for  every 
shire  town,  except  Merioneth.  T^^se  elections  wetc  ta 
be  as  in  ^England,  with  the  same  fees  and  allowances. 

The  next  statute  <m  this  bead  was  fqr  imparting  th^ 
privilege  of  being  represented  in  parliament  to  the.cofiiity 
palatine  of  Chester.  The  preamble  of  stat.  3^  and  35 
Hen.  VIII.  c.  13.  states,  that  the  inhabitants  of  the  county 
palatine  complained  of  suffering  in  their  prope.rty  fjtom 
severe  laws,  which  they  attributed  to  their  bearing  90  part 
in  the  making  of  them.  To  satisfy  the  inhabitgnts^  it  was 
therefore  enacted,  that  there  should  be  two  knights  for  the 
county,  and  two  burgesses  fqr  the  city^  to  be  elected  by 
process  issued  by  the  chancellor  of  England  to  the  chamber-- 
lain  of  Chester,  his  lieutenant,  or  deputy^  and  from  bim 
to  the  sheriff  of  the  county ^  which  elections  apd  |«tiimt 
^  by  the  sheriff  were  to  be  the  same  as  those  in  the  comity 
palatine  of  Lancaster,  and  the  rest  q(  England  (0}. 

There  was  a  statute  for  better  ordering  die  coUec«ioip 
of  the  wages  of  knights  and  burgesses  in  V^ale?  and 

(a)  Tbtr«  is  •■otbcsr  piovision  In^faU  act»  which,  Ui^uf b  rdfbUag  to  an* 
•Umf  tiibieet,  ia  worth  notice.  It  was  a  practice  in  the  county  palatine  for 
a  penon  indebted  to  another  to  come  to  the  excheqaer  there,  and  make  oatli 
that  he  would  pay  his  creditoti  as  soon  as  be  was  ablej  upon  which  the 
a  Acers  ased,  of  their  own  authority,  to  issue  a  wxit  in  mtnre  of  a  protection^ 
-  ^d  to  delay  the  creditors  from  making  any  demand  of  tbetr  debts.  It  was 
now  ordained,  thai  no  such  writ  sbonld  issue  without  special  Warrant  from 
the  king. 
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Monmoudi.  It  feems  that  the  wages  of  a  knight  was  now 
four  shiUings  a-day^  that  of  a  burgess  two  shillings^  ^nd  it 
GODtinaed  from  their  setting  out  to  their  return  home,  with 
the  costs  of  their  writ3>  and  other  fees  and  charges.  There 
were  two  writs ;  one,  4e  solutionefotdi  militis  parlianietUi; 
and  another^  <te  solutipnefeedi  burgtnsis  parliammti.  These 
^sed  to  be  sued  out  by  the  member;  and  by  this  act  the  she- 
TiSy  mayor,  or  other  head-oflScer,  was  to  m^ke  his  pay- 
ment within  two  months,  after  such  writ  deliyered  to  him  (a). 
The  laws  relating  to  the  national  church,  and  or  the  eeciefi- 
the  ecclesiastical  polity,  make  the  most  remark-  ^^*^  polity. 
able  part  of  the  legislative  acts  during  thi»  reign .  The  at- 
tack upon  the  papal  authority,  and  the  reformation  of 
abuses  among  tlie  clergy^  was  carried  on  by  fits,  as  the 
king^i  humour  directed  him ;  and  they  fill,  on  that  account, 
a  multiplicity  of  statutes.  To  arrange  these  in  some  order, 
and  to  preserve,  at  the  same  time,  a  kind  of  history  of  this 
famoiis  revolution  in  the  church,  will  be  attended  with  diffi- 
cult^. These  acts  are  of  different  sorts,  and  had  diFfFerlsnt 
objects:  some  were  designed  to  demolish  the  ancienrfabrie; 
and  otliers  to  lay  the  foundation  of  a  new  one :  some  con* 
cerned  the  papal  authority  solely ;  others  applied  to  matters 
of  diMnestic  regulation.  It  foliows,^  that  many  of  these  sta- 
tutes being  now/an^/a  0^10,  are  sunk  into  oblivion;  while 
those  which  furnished  the  basis  of  our  present  establishment 
in  the  church,  are  generally  known..  Perhaps  the.  most  sa- 
lisfiKtory  way  of  treating  the  one,  would  be  to  give  also 
a  detail  ei  the  other.  We  shall,  therefore,  take  a  view  of  the 
statutes  that  relate,  in  any  way  whatever,  to  the  church  and 
ecclesiastical  law,  as  nearly  in  the  order  in  which  they  were 
laade  as  the  subject  will  permit,  l^bis  will  form  a  sort  of  ju- 
ridical narrative  of  the  Reformation,  interrupted  sometimes 
and  retarded  by  the  recital  of  regulations  either  directly  or 
incidentally  appertaining  thereto,  and  which  the  nature  of 
this  work  requires  should  be  somewhat  fully  enlarged  upon* 

(«)  Stat.  3i  Hen.  VUtc.  11.. 


.  «0S  HENRY  VIIL  chap,  xxvm,  ^ 

After  the  disgrace  of  Cardinal  Wolsey,  and  wbil^  the 
affair  of  the  king's  marriage  was  depending,  in  the  21st 
year  of  this  reign  {a),  a  parliament  was  called i  when  three 
bills  were  sent  up  froa^  the  ponotpons,  levi^lled  at  some  of 
the  most  exorbitant  abuses  of  the  clergy :  ope  was  against 
unreasonable  exaction  of  fees  for  the  probate  of  wills  ^  an? 
other  was  for  regulation  of  mortuaries ;  another  xTas  to  rcr 
strain  pluralities  and  nonTresidence,  and  to  forbid  the 
clergy  taking  farips. 

Fees  of  onlinar  We  haye  befofe  seen  what  provision  bad  been 
"^»  .  made  by  parliainent,  and  bj'  provincial  constitu. 

tions,  for  preventing  extortion  and  imposition  in  the  article 
of  fees  for  probate  and  adopiqistration.  Abuses,  howeveri 
seem  still  to  have  niaintained  their  ground  (b).  The  stat.  21 
Hen.  Yin*  c.  5.  complains  of  the  impositions  practised  by 
orclinariesj  HQtwithstandiqg  two  former 'statutes  made  to 
ascertain  their  fecs^  namely,  stat.  SI  Ed.  III.  stat.  1.  c.4.  an4 
Stat.  3  Hen.  Y.  c.  8.  {c) ;  and  it  enacts,  that  nothing  shall  be 
Itaken  for  probate  ctf  a  will,  and  making  inventories,  where 
the  goods  do  not  exceed  five  pounds,  except  6rf.  to  the  clerk; 
i!i'here  tbey  do  pot  expeed  AOl.  not  more  than  3s.  6d,\ 
jand  where  they  e.%ceed  that,  5^.  Thus  frfr  of  testaments. 
|t  ordains,  with  more  precision  than  the  statute  of  Ed- 
ward III.  who  shall  be  intitlcd  to  the  administration,  in 
.case  of  intestacy :  it  directs,  that  it  shall  be  granted  to  the 
widatip  of  the  deceased,  ox  to  the  next  of  his  kin^  or  to  both^ 
\s  the  ordinary  in  his  discretion  shall  think  good.  The 
same  rule  is  to  be  observed  where  executors  refuse  to  prove 
the  will,  and  the  execution  of  it  i$  to  be  cpmmitted  to  the 
relations.  The  ordinary  is  also  empowered  to  make  his  elec- 
tion between  two  or  more  who  are  of  equal  degree  of 
kindred<rf);  nor  is  any  thing  to  be  taken  for  such  admi? 
pistration  by  the  ordinary|  unless  the  goods  amount  to  mor^ 

(a)  An.  1529.  (ft)  Vid.  ant.  67, 68.  (c)  VW.  int.  vol.  11,  $36 1 

fn^_rol..ni.?56.  X^O  Sect.  3, 4. 
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than  SL;  and  t^ieii  if  they  do  not  exceed  40/.  he  is  to  take 
only  2s.  ed. 

£xecutors  and  administrators  are  to  give  security  for 
a  due  administration  (a) ;  and,  taking  two  of  the  legatees, 
or  two  creditors,  or,  in  default  of  tfaem,  two  of  the  next 
of  kin,  tfeey.are  to  make  an  inventory  of  the  effects.  AH 
persons  offending  are  to  forfeit  as  much  as  the  money  taken 
contrary  to  this  act ;  ^nd,  hesides,  10/.  half  to  the  king, 
and  half  to  the  party  aggrieved.  The  act  further  ordains, 
that  lands  being  devised  to  be  sold,  the  money  thence  arising, 
or  the  profits  of  the  lands,  shall  not  be  considered  among 
the  goods  and  chattels  of  the  deceased.  So  that  many  per- 
sons who  had  property  of  some  value,  might  in  those  days, 
when  personalty  was  in  general  not  large^  come  within  the 
privileges  above  allowed  to  those  who  had  not  &L  in  goods. 
Mortuaries,  or  corserpresenis^  were  a  customary  due 
claimed  by  the  parson  in  many  places  upon  the  death  of 
any  body.  Stat.  21  Hen.  VIIL  c.  6.  puits  some  Festrainc 
upon  these  demands  *,  and  ordains,  that  none  shall  be  takei| 
where  the  moveable  goods  of  the  deceased  are  under  tei| 
inarks;  and  where  they  are  under  SO/,  after  all  debts  paid, 
not  more  than  3^.  Ad,  is  to  be  taken,  and  in  no  case  more 
than  10^.  Mortuaries  were  hereafter  not  to  be  taken  Q^ 
4e  death  of  a  way-faring  man,  feme-covert,  child,  or  per* 
•son  not  keeping  house ;  and  they  were  jentirely.  abo)jshe4 
in  Wales. 

These  provisions  had  a  more  general  eflbct  than  those 
that  follow;  for  while  they  restrained  the  clergy  from 
raising  sums  on  the  people  in  certain  fees  and  dues^  the  fol- 
lowing act  only  confines  the  plergy  to  a  due  discharge  of 
their  function,  by  forbidding,  under  penalties,  all  other 
avocations.  The  stat.  21  Hen.  VIIL  c.  13.  was  made, 
as  it  say^  among  other  reasons,  for  ''  the  increase  of  de* 
votion  and  good  opinion  of  the  lay  fee  toward  the  spiritual 
persons//    It  accordingly  ordains,  in  the  first  place,'  thajt 

(a)  Sect.  4.       • 
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no  spiritQal  persons  sbull  take  lands' to  farm  under  pain  of 
forfeiting  10/.  per  month.  This,  however,  does  not  ex- 
tend to  the  farming  of  any  temporalities  during  the  vaca- 
tion of  bishoprics,  or  collegiate  or  cathedral  charches; 
and  any  persons  (a)  tiot  having  sufficient  glebe,  may  rent 
lands  for  the  mere  expences  of  their  household.  Moreover^ 
no  spiritual  persons  are  to  buy  or  sell  for  profit  any  kind  of 
merchandize^upon  pain  of  forfeiting  the  thing  sobargaiued, 
and  of  the  contract  being  void;  with  an  exception  where 
they  sell  the  overplus  that  remains  of  any  com,  cattle,  or 
the  like,  after  the  supply  of  their  families.  No  spiritual 
person  is  to  keep  a  tan  or  brewhousc,  under  the  penalty  of 
forfeiting  10/.  per  month  (&)• 

Besidence  These  regulations  were,  designed  to  remove 

and  pluralities,  jjjg  clergy  from  mean  and  gainful  occupations, 
and  to  fix  their  attention  solely  to  their  spiritual  calling. 
That  this  might  be  discharged  with  faithfulness,  the  jocxt 
step  was  to  put  pluralities  and  non-resadence  under  some 
restraint.  Repeated  provisions  had  been  made  by  coun- 
cils,  and  by  our  own  provincial  synods,  to  prevent  plu* 
raiity  of  bene6ces ;  but  the  force  of  thes^  had  been  weak-- 
ened  by  the  interposition  of  papal  dispensations  (c).  in 
confirmation  of  the  design  of  such  provisions,  and  to 
shorten  the  hand  of  the  pope,  it  was  now  enacted,  that 
if  any  one  having  a  benefice  with  cure  off  S/.  per  ann.  or 
above,  accept  of  another  with  cure,  and  be  instituted  an<L 
inducted,  the  first  shall  be  adjudged  vacant^andthe  pa^ 
tron  intitled  to  present.  All  dispensations  from  Rome, 
or  elsewhere,  contrary  to  this  act,  are  declared  void,  and 
the  procurers  thereof  subjeeted  to  the  penalty  of  20/. 
Only  such  spiritual  men  as  are  of  the  king's  council  may 
purchase  a  dispensation  to  hold  three  benefices  ;  and  the 
following  persons  to  hold  two:  the  chaplains  of  the  king, 
queen,  prince,  or  princess,  or  any  of  the  king's  children, 

(tt)  Sect.  7,8.  (&)  IWd.3a. 

(c)  LyDd.  lib.  3.  tit.  5.  c.  «.    Ayl.  Parerg.  Jar.  Can.  414f 
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*  brothers,  tmcles,  or  aonts;  of  all  lords  spiritoal  and  tem^ 
poraly  and  peeresses;  the  chaplains  to  the  chancellor, 
treaaarer^^ind  comptroller,  secretary  of  state,  dean  of  the 
chapel,  aitnoner,  master  of  the  rolls,  the  chief  justice  of 
the  king's  bench,  the  warden  of  the  cinque  ports ;  as  also, 
the  brothers  and  sons  of  temporal  lords  and  knights,  doc- 
tors and  bachelors  of  divinity  and  law,  being  admitted 
8uch  by  the  university,  and  not  by  grace  only. 

The  papal  canon  law  and  our  own  constitutions  had 
not  been  more  strict  oathe  article  of  pluralities,  than  that 
of  residence ;  but  the  interposition  of  the  legislatnre  was 
deemed  as  necessary  in  the  hitter  case  as  in  the  former.  The 
present  statute  directs,  that  every  one  promoted  to  an  arch* 
deaeonry,  deanry,  or  dignity,  in  any  cathedral  or  collegtate 
church,  or  beneficed  with  a  parsonage  or  vicarage,  shall  be 
personally  resident  on  one  of  them  at  least;  and  if  heab* 
sent  himself  for  one  month  together,  or  two  months  at 
several  times  in  one  y^ear,  be  shall  ^rfeit^lO/.  for  every 
default,  with  a  penalty  on  those  who  procured  dispensations 
from  R4Mne,  as  in  the  case  of  pluralities:  a  similar  excep- 
tion was  made  in  favour  of  the  foUowing^persons :  thos^ 
in  the  king's  serviee  beyond  sea ;  scholars  residing  at 
any  oniversity.for  study;  chaplains  to  the  king  or  any  of 
the  royal  family,  and  lords  spiritual  and  temporal  and 
peeresses;  the  cliaptain  of  the  chancellor;  tVeasurer  of 
England ;  the  chamberlain  and  steward  of  the  household, 
treasurer  and  comptroller ;  knights  of  the  garter ;  chief 
justice  of  the  king's  bench  (and  by  stat.  95  Hisn.  VIIL 
c.  16.  all  the  judges  of  that  court^^  and  of  the  common- 
pleas,  the  chancellor  and  chief  baron  of  the  exchequer, 
and  the  attorney  and  solicitor-general ;  and  by  stat.  33 
Hen.VIII.  c.  28.  the  chancellor  of  the  duchy  of  Lancas- 
ter (a),  and  the  groom  of  the  stole) ;  warden  of  the;  ports ; 

{a^  By  the  tame  act  thta  prlrilege  was  given  to  tome  gntl  officers  of  the 
coosrU  erected  since  t^e  former  acts,  namely,  the  chancellor  of  the  court  of 
sngmenutions,  the  chancellor  af  the  eoort  af  firft-fruits  and  tenths  s  the 
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master  of  the  rolb  ^  secretary ;  dean  of  the  chapel ;  almo-  ' 
ner ;  such  chaplajos  being  atteading  and  dwelling  without 
fraud  or  covin  inr  the  bon8eliold&  of  the  abov#  personages* 
The  following  person*  were  also  excepted,  being  in  those 
days  usually  ecclesifastics :  the  master  of  the  rolk ;  dean  of 
the  arches  y  the  chancellor  or  cooHnissary  of  any  bishop ; 
iuch  of  the  twelve  masters  it»  chancery,  and  twelve  advo- 
cates of  the  arches,  as  were  spiritoat  naen.  The  king  is 
permitted  to  give  licence  of  non-residence^  to  his  chap* 
kins ;  which  seems  to  be  only  a  confirmation  of  the  com* 
Hion  law ;  for  the  king's  clerks  were  never  bound  to  reside 
ence^  and  there  was  an  old  writ  Je  nm  rmdeniii  ckrici 
regu  (a). 

There  was  a  clanse  that  forbid  a  beneficed  person  taking 
a  parsonage  or  vicarage  in  farm,  or  any  profit  or  rent  out 
*«f  it,  upon  pain  of  forfeiting  40^.  for  every  week,  and  ten 
times  the  value  of  the  profit  or  rent ;  and  the  like  penalty 
of  ¥)s.  for  every  week  that  he  received  any  stipend  or  sa- 
lary to  sing  for  a  departed  soul  (i).     / 

The  temporal  lords  were  earnest  in  passing  these  three 
bills,  and  the  spiritoalty  as  strongly  opposed  them.  It  was 
Mid,  that  complaints  of  abuses  and  pretended  refornaations 
were  set  oti  foot  only  to  disigrace  the  clergy>  and  weretfae 
<^rdinary  beginnings  of  heresy.  The  cle'rgy  without  doors 
were  equally  cianK>rous  against  them  ;  while  the  acts  were^ 
on  the  other  band,  secretly  promoted  by  the  king- 
Though  the  latter  statute  afFjscted  the  pope^s  authority  in 
■natter  of  pluralities,  non-residence,  and  dispensations ;  yet 
this,  and  the  wholeof  these  threeacts  were  rather  regulations 
of  a  domestic  nature,  than  such  as  could  be  considered  in  the 
light  of  attacks  on  the  papal  jurisdiction.    Hbwever,  they 

\ 

natter  of  the  wards  and  tiveriea;  each  of  the  general  iurreyora  of  the  kiog^ 
laode ;  the  treafurer4>f  the  coart  of  augmentations.     The  chaplains  of  per- 
sons  mentioned  in  this  act  were  to  go  twice  a-year  U  their  benefice,  and 
there  redde  eight  days,  or  forfeit  forty  shilKogf  f»r  erery  neglect, 
(a)  Vid.  act.  voK  IL  ^.  ib)  Sect.  30. 
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shewed  the  pope  what  the  king  m^nt  to  do,  if  he  went  (m 
to  ofiPeRd  bim,  and  bow  readily  tbe  parliament  would  givQ 
their  concurrence.  The  clergy  suffered  a  severe  blow  by 
these  laws  $  for  they  not  only  felt  an  immediate  restraioty 
and  lost  a  present  profit,  but  a  door  was  opened  for  tbe 
many  mortifjring  regulations  wbjch  soon  follow^  (a). 

These  begun  to  appear  in  two  years ;  for,  after  statl 
25  Hen.  VIIL  c.  9.  which  provided  against  citing  any 
person  out  of  the  diocese  where  he  resided,  except  in  c^se$ 
of  prerogative-administration  in  the  arcbbishop'9  courts 
and  in  cases  of  heresy,  the  foundation  of  the  breach  that 
afterii^ards  followed  with  the  see  of  Rpme  was  laid,  by  an 
act  for  restraining  tbe  payment  of  first*fruits  to  that  court, 
upon  the  accession  to  any  bishopric.  This  act  is  chap*  20. 
of  the  same  statute.  It  was  thereby  provided,  that  if  any 
bishop  presented  to  the  pope  was  delayed  on  the  above  or 
any  other  account  from  his  bishopric,  he  should  be  con* 
aecrated  by  the  archbishop,  and  if  ap  archbishop,  by  two 
bishops,  and  then  installed,  in  the  same  manner  and  to  the 
same  effect  as  if  the  pope  had  concurred.  That  the  court 
of  Rome  might  have  no  just  cause  of  complaint,  in  respect 
of  making  out  bulls  for  such  bishops  and  archbishops,  they 
were  allowed  to  pay  for  them  SL  in  the  hundred  of  the 
clear  profits  of  their  sees. 

The  king  did  not  intend  that  things  should  be  hurri^ 
to  extremities  at  once ;  and  this  bill  wa^  only  designed  as  ^ 
temperate  measure  to  bring  the  pope  to  terms.  It  did  not 
therefore  receive  the  royal  assent ;  but  was  to  be  held  forth 
as  a  provisional  regulation,  till  the  king  had  covippunded 
this  claim  of  first-fruits  with  hi^  holiness,  or  prevailed  upon 
him  entirely  to  renounce  it.  In  the  mean  tim^,  the  whol^* 
conduct  and  direction  of  this  transaction  was  to  be  left  tQ 
tbe  king,  who  was  empowered  to  declare^  within  a  certain 
period,  whether  this  tell  should  be  in  foi^  pt  9^.    $9f9« 
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inonths  after,  on  the  9th  of  July,  1533/  the  act  was  finally 
ratified  by  letters  patent. 

The  breach  with  the  see  of  Rome  was  much  forwarded 
by  .Stat.  24  Hen.  VIII.  c.  1£.  against  appeals.  It  declares, 
in  maintenance  of  the  ancient  Jaw  of^he  land,  and  the 
statutes  (a)  often  made  to  support  it,  that  all  causes  testa- 
mentary, causes  of  matrimony,  divorces,  rights  of  tithes, 
oblations,  and  obventions,shall^e  lieard  and  filially  deter- 
mined within  the  king's  jurisdiction  and  authority,  and  not 
elsewhere;  notwithstanding  any  inhibitions,  appeals,  or 
other  process,  from  the  see  of  Rome,  or  elsewhere  j  and  it 
is  declared,  that  all  sacraments  and  religious  ceremonies 
$hall  be  performed,  notwithstanding  any  excommunication 
or  interdtct-thaj:  might  be  issued  (6).  The  penalty  of  a  prst^ 
munire  was  denounced  on  those  who  sued  at  Rgme  in  defiance 
of  the  regulations  of  this  act.  The  order  of  appeal  was 
directed  to  be  in  the  following  manner :  from  the  archdea- 
con or  his  ofiicial  to  the  bishop ;  from  the  bishop  or  his 
commissary  to  the  archbishop  of  the  province ;  from  the 
^archdeacon  of  an  archbishop  to  the  court  of  arches  or 
audience ;  and '  from  thence  to  the  archbishop  himself : 
all  these  respective  appeals  were  to  be  within  fifteen  days 
after  judgment  or  sentence,  and  such  as  were  before  the 
archbishop,  were  to  be  determined  without  appeal.  It  was 
further  added,  that  all  causes  of  the  above  kind,  in  which  ^ 
the  king  had  any  interest,  should,  if  any  appeal  was  brought 
by  the  party  grieved,  be  finally  determined  by  the  spiritual 
prelates  and  other  abbots  and  priors  of  the  upper  house, 
assembled  by  the  king's  writ  in  convocation :  a  provision 
which  had  a'  tiew  to  the  king's  divorce  then  depending. 
There  is  added,  a  saving  of  all  prerogatives  heretofore  oik- 
joyeci  by  the  archbishop  of  Canterbury  in  all  cases  of  appeal. 

•  (<)  Meaniog  the  «taiiites  of  Edward  I.  aod  III.  Ui'ose  of  Rich.  IL  ttod^ 

Henry  IV.  against  foreign  juritdiction.  Vid.  ant.  ? ol.  H.  15^  376.  379.  aod 
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At  length,  in  the  25th  year  of  tliis  king  (a),  the  pope'g 
authprity  was  totally  destroyed  by  three  statutes,  ch,  19, 
20,21.;  for  ch.  14.  of  this  statute,  which  repealed  stat, 
2  Hen.  IV*.  c.  15.  and  confirmed  stat.  5  Rich.  II.  stat.  2. 
o.  5.  and  2  Hen.  V.  stat.  I.  c*  7.  concerning  the  punishing 
of  heretics,  had  another  object;  except  in  one  clause, 
which  declares  it  shall  not  be  heresy  to  sf!^k  against  the  see 
of  Rome,  as  some  ignorant  people  imagined  it  was.  How- 
ever ,.some  restraint  was  by  that  act  imposed  on  the  arbi« 
trary  proceedings  of  the  spiritual  courts  in  cases  of  heresy; 
and,  as  it  so  far  put  an  effectual  limitation  on  the  ecclesi*- 
astical  power,  this  act  must  be  considered  as.favburable  to 
the  Reformation  (^).      ,  ' 

The  first  of  those  three  laws  afoovementioned  Submifsloa 
15  the  ntb77iis^ion  of  the  dergy^  then  sitting  in  <rfA««i«ry3fi^ 
conrocation ;  and  it  was  now  to  be  passed  in  parliament. 
The  clergy  thereby  acknowledged^  that  all  convocations  had 
been,  and  ought  to  be,  summoned  by  the  king's  writ ;  and 
they  promised  in  verho  sacerdoiiiy  that  they  would  never 
make  nor  execute  any  new  canons  or  constitutions  without 
the  roy&l  assent  to  them.  As  many  canons  had  been  received 
which  were  found  prejudicial  to  the  king's  prerogative,  coOt- 
trary  to  the  laws,  and  heavy  to  the  subject ;  it  was  ordained, 
that  a  committee  should  be  appointed  of  thirty-two  persons, 
sixteen  of  the  two  houses,  and  as  many  of  the  clergy,  to  be 
named  by  the  king,  who  should  mdke  inquiry  and  have 
full  power  to  abrogate  and  confirm  such  canons  as  they 
thought  it  expedient,  with  the  king's,  assent.  Appeals 
to  Rome  were  once  more  "condemned  by  parliament;  and 
all  appeals  are  directed  to  be  made  according  to  stat.  24 
Hen,  Vlli.  c.  12*  just  mentioned  ;  only  an  appeal  is  by 
this  act  given  from  the  archbishop's  court,  and  from  places 
exempt,  to  the  king  in  chancery ;  upon  which  a  commis- 
sion is  to  bt  directed  to  such  persons  as  the  king  shall  name, 

C^}  4d.  1514.  {h)  Qam.  &ef.  voU  1. 143. 
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as  ID  cas^  of  appeals  from  the  admirals  courts  This  court 
of  appeal  has  been  since  called  tbe  Court  of  Delegates. 
.  Till  tbe  reformatioQ  of  tbe  ecclesiastical  law  teas  made, 
jt  was  declared » that  such  canons,  coDstitutions,  ordinances, 
and  synodals  prorindal,  being  alreiidy  made,  and  not  re* 
.pugnant  to  tbe  laws,  statutes,  and  customs  of  the  realm, 
Bor  to  tbe  hurt  df^be  king's  prerogative,  should  be  uied 
and  Executed  as  before  (a) :  upon  which  saving,  and  tb« 
former  usage  of  the  kingdom,  depends  the  present  practice 
of  the  ecclesiastical  courts ;  as  tbe  designed  reformation  of 
^at  law  has  never  been  eSscted.  We  shall,  however,  have 
occasion  hereafter  to  make  some  observations  on  the  steps 
taken  for  bringing  about  this  reformation. 

The  second  of  these  acts  is  chap.  20«  which  confirms 
tbe  fonqer  statute  concerning  the  non-payment  of  first* 
fruits :  and  further  enacts,  that  bishops  shall  no  longer  be 
presented  to  the  see  of  Rome,  nor  shall  sue  out  any  more 
bulls  there ;  but  that  all  bishops  should  be  presented  to  tbe 
archbishop,  and  an  archbishop  to  tbe  other  archbishop,' or 
to  any  four  bishops  whom  the  king  should  name.  When 
any  see  is  vacant,  tbe  king  is  to  grant  a  licence,  or  congS 
d'ilire,  to  the  dean  and  chapter  to  proceed  to  a  new  elec- 
tion, and  therewith  to  send  a  letter  missive  containing  the 
name  of  tbe  person  whom  they  are  to  elect;  and  if  they 
delay  the  election  for  twelve  days,  the  king  is  to  nominate 
by  letters  patent.  The  person  elected  or  nominated  is  to 
swear  fealty  to  the  king,  and  a  commission  is  to  issue  for 
consecrating  and  investing  him ;  after  this,  he  is  to  do  ho* 
mage  to  the  king,  and  to  be  put  in  possession  of  the 
spiritualities  and  temporalities^  The  dean  and  chapter,  or 
the  bishop  or  archbishop,  neglecting  for  twenty  days  to 
perform  their  parts,  as  prescribed  by  this  act,  are  subjected 
■to  the  penalty  of  a  pr^munire. 

«^pai  autbori-    Next  follows  the  famousactfor  discharging  the 
xy  abolished,  subject  from  all  dependence  on  the  papal  see  (*). 

(«)  Sect  r.  \h)  Chaj).  fl,  v 
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The'  preamble  complains  of  the  intolerable  exactions  for 
Peter*pence,  pensions,  ifopositioos,  and  bulls,  which  were 
contrary  to  the  laws  of  the  kingdooii  and  grounded  on  the 
usurpations  and  abases  of  the  pope  in  granting  dUpensa* 
tions^  whereas  it  stood,  sajrs  the  act,  with  natural  equity 
and  reason,  that  the  king  and  parliament  only,  should  have 
power  to  dispense  with  laws,  or  to  authorise  iK>me  elec^ 
person  to  exercise  that  supreme  autliority.  And  forasmuch 
as  the  Convocation  had  recognized  the  king  as  supreme 
bead  of  the  church  of  £ngland,  therefore  it  was  enacted,  that 
all  payments  made  to  the  apostolic  chamber^  and  all  papal 
provisions,  bisUs,  and  dispensations,  9hould  from  thence- 
forth cease;  and,  for  the  future,  all  dispensations  or  licences 
for  things  not  contrary  to  God^s  law,  but  only  to  the  law  of 
the  land,  should  be  granted  wittun  the  realm;  that  is,  by  the 
archbishop  of  Canterbury,  who  is  to  grant  them,  in  such 
cases  as  had  been  formerly  used  :  ancT  further,  all  dispen«* 
satiotts  which  )ised  to  be  taxed  at  Rome  at  or  above  4A 
were  to  be  confirmed  under  the  great  seal.  When  th^ 
archbishop  refused  to  grant  such  dispensations,  the  party 
might  have  a'  writ  out  of  chancery  for  him  to  shew  cause 
for  his  refusal;  upon  which  his  reasons  were  to  be  eis^ 
amined,  and  justice  done  in  the  case  (a)«  There  i3  a  clause 
in  this  act  which  declares,  that  it  was  w)t  intended  to  de^ 
cline  from  the  catholic  faith  of  Christeiidom<£).  The  ex<- 
emptions  of  monasteries  was  confirmed;  and  they  were 
declared  not  to  be  subject  to  any  visitation  from  the  arcbf> 
bishop ;  but  they  were  brought  under  the  king's  jurisdic* 
tion,  who  might  grant  a  commission  to  -visit  them.  Power 
was  given  to  the  king  and  council  to  reform  all  iodtiU 
geoo^  and  privileges  which  had  been  granted  by  the  see 
of  Rome.  The  ofienders  i^ainst  this  act  were  subjectod 
to  a  pr^ftnunirt. 

This  iaW)  by  cutting  off  the  trade  of  indulgences  about 
divine  laws,  which  had  been  so  gainful  to  the  church,  gave 

(«)  5«c«.  \n.  {Jb\  Ibid.  19. 
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great  ease  to  the  people.  Not  only  the  pope^s  povftr  was 
hereby  rooted  out,  but  the  religious  houses  now  saw  tfaem- 
setves  within  the  king's  power.  This  was  aggrandized 
«till  more  by  the  authority  this  act  gav^  him  of  abrogatiog 
all  its  provisions  by  his  letters  patent,  if  he  so  pleased. 

But  the  king's  supremacy  was  not  directly  establtsbed 
•by  parliament  till  the  following  year,  when  it  was  enacted 
by  Stat.  26  Hen.  VIII.  c.  1.  that  the  king  shall  be  taken  as 
-**.  the  only  supreme  head  in  earth  of  the  church  of  England, 
^'  called  Anglicana  £cclesia ;  and  shall  have  all  autliority 
*^  thereto  annexed,  to  reform  and  correct  all  errors,  here- 
'*  sies,  and  abuses,  which  may  be  amended  by  any  spiritual 
*^  j  urisdiction  whatsoever.*'         "^ 

When  the  king  had  been  invested  with  this  entire  sove* 
retgnty  over  the  cfaurcbj  it  seemed  like  bringing  things 
only  into  their  old  course,  to  give  to  him  the  first-fruits  and 
tenths,  which  bad  been  so  lately  taken  from  the  pope :  this 
was  done  by  stat*  26  Hen.  VIII.  c.  3.  It  was  in  order  to 
-promote  the  good  government  of  the  church,  that  the  pri- 
mitive institution  of  suffragan  bishops  was  provided  for  by 
Stat.  26  Hen*  Vill^  c.  14.  Every  bishop  was  to  present 
two  persons  to  the  king,  who  was  to  nominate  one  to  be 
suffragan.  The  towns  to  which  suffragans  were  to  be  ap« 
pointed,  with  their  duty  and  privileges,  are  mentioned  in 
the  acl(tf). 

Henry  may  now  be  considered  as  having  completed  tho 
whole  of  his  plan  against  the  bishop  of  Rome ;  the  remain- 
ing statutes  on  this  subject  being  rattier  in  aid  of  those 
already  passed^than  introductory  of  any  thing  entirely  new. 
By. Stat.  ^1  Hen.  VIII.  c.  15.  the  commission  of  thirty-two 
persons  to  revise  the  canon  law,  was  intended  to  be  main* 
tained.  Ch.  28.  of  the  same  sessions,  for  dissolving  the 
lesser  monasteries,  maybe  considered  as  a. continuation  of 
the  scheme  for  bumbling  the  clergy,  and  seems  to  have 

(a)  Vid.  Bam.  Rat  rol.l.  151. 
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Ween  foreboded  by  the  kite  acts ;  that  agaipst  dispensations, 
and  that  to  establish  the  king's  supremacy.  Themonasto 
ries  dissolved  by  this  act,  were  those  of  only  200^  perann* 
and  under* 

An  amendment  was  made  by  stat.  28  Hen.  VIII.  c.  12» 
in  the  late  law  of  nonrresidence.  Many  persons  had  availed 
themselves  of  the  privilege  allowed  to  students  in  the  uni>4 
versities;  and^under  that  character,  lived  there  in  idleness, 
instead  of  residing  at  their  Jivings.  This  act 'declares,  that 
persons  above  forty  years  old  shall  not  be  intitled  to  the 
privilege  of  that  exemption ;  unless  they  are  some  of  the 
heads  and  governing  part  of  the  university  or  colleges,  or 
readers  in  divinity.  Those  under  forty  years  must  be 
such  as  attend  at  the  (urdinary  lectures,  disputations,  and 
exercises,  of  the  place ;  unless  they  are  readers  in  some  of 
the  liberal  sciences.  The  last  stroke  at  the  papal  power 
seems  to  have  been  made  by  stat.  28  Hen.  VIII.  c.  l6r 
ivhid>  declares  all  bulls,  briefs,  faculties,  and" dispensations, 
of  what  kind  soever,  heretofore  granted  from  the  see  of 
lUme,  to  heboid,  and  of  no  effect*  As  this  act  wa^  only 
leveled  at  the  many  jurisdictions,  privileges,  and  ex« 
emptions,  that  were  claimed  in  different  parts  of  the  kktg^ 
dom  under  the  sanction  of  papal  grants,  it  was  necessary, 
in  order  to  avoid  much  confusion,  to  add  provisos  to  this 
sweeping  clause :  there  is  accordingly  a  saving  of  all  mar«  ' 
riages,  appointments  of  bishops, ordinations,  and  the  like; 
and  further,  of  all  such  cases  as  might  lelgaliy  be  dispensed 
with  by  the  archbishop  of  Canterbury ;  which,  however, 
"were  to  be  confirmed  under  the  greal  seal  :*  so  that  all 
these  matters,  instead  of  papal  authority,  would  henceforth 
subsist  only  by  virtue  of  this  statute. 

The  remaining  statutes  relating  to  the  Reformation  are 
the  following,  which  may  be  passed  over  in  a  short  way^ 
without  any  great  loss  to  the  historical  lawyer.  By  stat.  3 1 
Hen*  VIIL  c.  9.  the  king  was  empowered  to  create  bishops 
by  lett^s  patent ;  by  chap.  13»  of  thesame session,  all  the 
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remaining  monasteries  wbre  dissolved ;  and  by  chap.  14% 
was  passed  the  law  of  the  six  articles,  whicb^  being  an  or* 
dinance  of  a  very  penal  nature,  will  more  properly  be  con* 
sidered  hereafter,  as  well  as  some  other  statutes  relating  to 
betetics  and  oflenders  on  the  score  of  religion.  By  stat, 
82  Hen.  VIII.  c.  26.  the  king  was  empowered  to  Appoint 
a  commission  of  bishops  and  some  clergy  to  agreeon  aform 
of  religion,  for  the  observance  of  the  whole  nation  ;  and 
by  Stat.  S4  and  35  Hen.  VIIL  c.  I.  some  provisions  wefe 
made  about  TvidaFs  books;  which  also H>etiig  of  a  pepal 
nature,  will  come  under  that  division  of  die  statutes  of 
this  reign. 

Thus  have  we  traced  the  progress  of  those  measures  by 
which  this  great  revolution  in  our  ecclesiastical  polity  was 
effected.  The  many  struggles  between  the  spiritual  and 
temporal  jurisdiction,  in  former  pei'iods,  had  ended  most 
commonly  to  the  advantage  of  the  clergy ;  but,  in  this 
reign,  a  new  light  was  let  in  upon  the  nation,  and  the 
people,  under  the  auspices  of  this  spirited  prince,  were  at 
length  delivered  from  the  yoke  of 'blind  and'implicit.cbe* 
dience^  The  church  was  declared  an  entire  and  perfect 
body  within  itself,  with  authority  to  decree  add  regulate 
all  diings  without  dependance  on  any  foreign  power;  and 
the  supremacy  thereof  was  annexed  to,  and  united  wkb, 
the  imperial  crown  of  the  realm;  so  that  a  way  was 
opened  for  all  that  followed  in  the  next  reign,  tx>  eom^ 
plete  the  reformation  of  religion.  In  the  mean  time,  the 
ecclesiastical  courts  continued  to  possess  ail  the  detail  of 
jurisdiction  Which  ihey  exercised  in  former  times,  except 
that  they  now  had  before  their  eyes  the  injunction  of  the 
late  statute,  to  abstain  from  such  doctrines  as  were  repiig-* 
oaut  to  the  law,  statutes^  and  customs  of  the  realm,  and 
the  king's  prerogative. 

Before  we  take  leave  of  eccledastisal  matters,  it  will  be 
proper  to  notice  what  ateomtions  wei^  made  by  parlia^ 
ment  respecting  some  artides  which  weit  of  a  spiritual 
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concern :  these  are»  marriage,  the  collecting  of  first-fruits 
and  tent^Sy  and  the  payment  of  (y tbes. 

It  bad  been  the  ancient  custom  of  the  chancery^  tbat 
the  six  clerks^  cnrsitors,  and  all  others,  except  the  clerk 
of  the  crown,  should  be  unmarried,  being  originally  all 
real  clerks ;  and  upon  their  marriage,  they  forfeited  their 
places*  This  custom  had  gone  out  of  use  as  to  all,  ex- 
cept the  six  clerks,  who  were  still  bound  to  the  old  r^ile. 
There  was  therefore  an  act  made  on  purpose,  namely, 
Stat.  14  and  15  Hen.-VIIL  c.  8.  to  enable  them  to  mar- 
'  ry,  without  prejudice  of  forfeiture.  The  clerg}',  who 
bad  the  entire  government  of  the  ecclesiastical  courts  till 
this  reign,  had  preserved  the  rule  there  inviolate,  and 
tbey  allowed  no  person  who  was  lay  or  married  to  exer- 
cise any  eccle^astical  jurisdiction:  but  now  when  all 
spiritual  jurisdiction  was  declared  to  flow  from  the  crown, 
as  supreme  head,  and  it  was  rather  wished  that  the  ad- 
ministration of  justice  there  should  not  be  in  the  hands  of 
persons  entirely  devoted  to  the  church,  it  was  enacted,  by* 
Stat.  37  Hen.  YIII.  c.  17.  that  all  persons,  as  well  lay  as 
married,  being  doctors  of  the  civil  law,  might  be  cbaur 
cellor,  vicar*general,  commissary,  official,  scribe,  or  regis- 
ter, and  exercise  all  jurisdiction  ecclesiastical,  as  any  others, 
being  spiritual  persons,  might  do. 

The  other  statutes  concerning  marriage  regard  pre-con- 
tracts, and  the  degrees  within  which  persons  mjght  marry. 
When  Henry  had  married  Anna  Boleyn^  and  the  act  of  suc- 
cession ,,8tat.  25  Hen.  VIII.  c.  22.  was  passed  to  settle  the 
crown  upon  the  descendants  of  this  new  union,it  was  thought 
prudent  by  every  possible  means  to  stigmatize  the  marriage 
with  Catharine  as  unlawful.  Accordingly  a  clause  was 
imerted(a),  which  declared  all  marriages  within^the  de- 
grees th^re  mentioned  (all  which  were  both  Levitical  and 
canonical,  and  tbat  with  a  brother's  wife  is  one)  to  be 
uolatirful^  and  t\M  persons  so  related  might  be  separated 

^)S#iU.-S,4. 
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by  the  sentence  of  the  ordinary. "  When  this  act  was  re- 
pealed by  the  second  act  of  silcCession,  stat.  28  Hen.  VIIH 
c.  1.  and  the  crown  settled  in  another  manner,  this  same 

^  prohibition  was  re-enacted;  as  the  law  of  God,  which  no 
human  power  could  dispense  with.  R  was  moj-eover  de- 
clared, that  the  meaning  of  these  prohibitions  was,  that  if 
it  chanced  for  any  man  to  kitozv  carnally  any  woman, 
then  all  persons  related  to  such  woman  within  the  above 
degrees,  should  Be  adjudged*  within  the  prohibitions  (a), 
which  was  a  refinement  of  the  canon  law  upon  this  subject, 
and  has  been  mentioned  in  a  former  place  (i). 

The  legislature  had  in  this  case  given  parliamentary 
sanction  to  the  doctrines  of  the  canori  law,  respecting 
some  of  the  prohibitions  to  marriage  from  consanguinity 
or  affinity;  but  in  stat.  32  Hen.  VIII.  c.  38.  they  took 
another  course,  and  made  a  solemn  declaration  against  the 
whole  of  the  pontifical  law  upon  this  head,  and  also  upon 
that  of  pre-contracts.  *  The  preamble  of  that  act  com- 
plains, that  upon  pretence  of  former  contracts  not  con- 
summate by  carnal  copulation,  marriages  consamntiated 

,  i\ere  dissolved  and  children  bastardised:  further,  that 
marriage  was  prohibited  by  other  impediments  which  had 
been  invented  only  to  be  dispensed  with;  as  kindred  or 
affinity  between  cousins-gcrman,  and  so  td  the  fourth  and 
fifth  degree  (c) ;  carnal  knowledge  of  any  of  the  same  kiu 


(a)  Sect.  11,  t€.  The  degrees  of  marriage  probibitod  by  this  act  are 
.  these:  *'The  son  to  marry  his  mother  or  stepmother  carnally  known  by 
his  father;  the  brother  his  sister;  the  father  hir son's  daughter  or  his 
daughter's  daughter;  the  son  to  marry  the  daughter  of  his  father  procreate<f ' 
and  bom  of  his  stepmother;  the  son  to  marry  his  aunt,  being  his  fatlier*s  or 
mother's  sister ;  to  marry  his  uncle's  wife,  carnally  known  by  his  ancle;  the 
father  to  marry  his  son's  wife,  carnally  known  bjLhis  son;  the  brother  to 
marry  his  brother's  wife,  carnally  1cnuw^  by  his  brother;  any  man  married, 
and.6amally  knowing  his  wife,  to  marry  his  wife's  daughter,  ok  his  wife'a 
aoD^.daugfater9  or  his  wife's  daugbter*s  daughter,  or  his  wife's  sister.** 
.    {h)  Vid.  ant.  5S. 

(e)  There  seems  to  Iiave  been  a  variety  in  Che  canon  la\f  npon  this  point. 
By  a  constitution  of  archbishop  Lanfranc,  none  was  to  marry  his  oirn  kiU) 
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or  affinity  before  in  such  outward  degrees:  all  which  the 
^ct  pronounces  to  be  contrary  to  God's  law,  and  tending 
to  great  scandal^  as  persons  were  continually  hunting  after 
some  pre-contract,  kindred  and  alliance^  or  carnal  know- 
ledge>  to  make  void  a  marriage  that  they  were-  tired  of. 
To  correct  this,  it  was  now  declared,  by  stat,  32  Hen, 
VIII.  €•  38.  that  all  marriages  contracted  between  lawful 
.  persons,^that  is,  persons  not  prohibited  by  God's  law  to 
nutrry,  being  solemnized  in  the  face  of  the^burch,  and 
consummate  with  bodily  knowledge,  or  fruit  of  children^ 
shall  be  judged  good  and  indissoluble,  notwithstanding 
«ny  pre-contract  not  cpnsumoiate  with  bocfUy  knowledge^ 
It  was  moreover  ^declared,  that  no  prohibition,  God's  kw 
^xcepted,  should  impeach  any  marriage  without  the 
Levitical  degrees.  Considering  what  had  passed  before^ 
the  provision  in  this  act  against  pre-contracts  is  very 
remarkable,  and  at  tliar  time  gave  occasion  to  much 
censure  upon  the  proceedings  against  Anna.Boleyn;  fop 
that  which  wa»  now  so  much  condemned,  was  then  made 
the  pretence  for  dissolving  the  marriage  with  her.  Some 
endeavoured  to  reconcile-  this  inconsistency  by  a  wish  in 
the  king,  indirectly  to  take,  away  the  impediment  to  thc^ 
succession  of  her  daughter  Elizabeth.  The  other  branch 
of  the  statute  was  to  make  way  for  the  king's  marriage 
with  Catharine  Howard,  wiio  was  cousin-german  to 
Anna  Boleyn;  this' being  one  of  the  prohibited  degrees  by 
tbe  canon  law,  but  not  by  the  Levitical  degrees.  The 
preamble  states,  as  a  reason  for  the  act,  that  ^  what  sparks 


«r  that  of  a  deceased  m\te,  or  tlie  widov  of  a  decaaied  KiQiman,  withiotbtf 
seveDth  dqprec.  He  rests' this  on  a  decree  of  Q/v^ory  the  Qreat^  bat  that 
pope,  in  bis  prescript  to  SL  Aagusta,  aUowed  maj^riage  in  any  degree  beyond 
the  fourth.  A  dedree  of  that  pope,  to  the  effect  Lanfranc  iatioiatcs,  is  to  be 
Iband  in.tbe  Decretnm ;  but  is  by  later  canonists  proaooncod  to  be.  ao  error 
^  Gratian  («)•  There  is  a  canott  which  allows  those,  in  the  fifth  d^^roe  t« 
marry^and  forbids  those  in  the  fourth  to  be  separated^  if  married  i  tbi# 
canoB  is  attributed  to  Theodore  of  Canterbury  (b), 

(a)  Cans.  as.  Suaest  II.  and  III.  c.  16. ;  and  Johnson*!  Canons. 

(Jk)  Ibid.  c.  90.  i  also  vid,  ant,  56. 

/ 
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'^  remained  of  the  papal  legislation  might  kindle  hereafter 
^*  a  great  flame ;  and,  at  leasts  while  they  remained, 
'*  might  shew  that  the  pope's  power  was  not  entirely 
<*  extinct." 

When  •  first-fruits  and  tenths  of  spiritual  preferments 
were  given  to  the  crown,  by  stat.  26  Hen.  VIII.  c.  3, 
several  regulations  were  made  for  the  due  payment  and 
ordering  of  this  hew  revenue.  These  were  succeeded  by 
many  other  provisions,  as  ch.  17.  of  the  same  statute, 
sut.  27  Hen.  VIII.  c.  8.  28  Hen.  VIII.  t.  IK  Sft 
Hen.  VIII.  c.  22.  and  34,  35  Hen.  VIIL  c.  17.  all  which 
go  into  a  particular  detail  of  arrangement,  much  of  wlucb 
has  been  superseded  by  later  statutes,  and  on  thataccoant, 
as  well  as  the  iiunutenesst>f  the  subject,  is  little  wwtby  of 
attention. 

TytbM.  '^  ^^  endeavoured  to  render  the  payment  of 

tythes  more  regular,  by  assisting  the  ecclesias* 
tical  process.  By  stat.  27  Hen.  VIII.  c.  20.  if  any  one  diss 
obeyed  the  process  of  the  spiritual  court, and  the  ordinary 
made  application  to  one  of  the  king's  council,  or  to  two  jus- 
tices of  the  peacey they  have  power  to  commit  the  party,  tiU 
he  find  security  to  obey  the  sentence  of  the  courti  It  wrns 
again  enacted,  by  stat.  32  Hen.  VIIL  c.7.  that  all  persons 
shall  duly  set  out  their  tythes  and  offerings;  and  H 
they  omit,  they  may  be  convened  in  the  spiritual  court, 
and  ordered  to  pay  costs  (  and  two  justices  ma}%  as  in  the 
former  case,  commit  the  party  to  gaol,  till  he  give  se- 
curity to  perform  the  definitive  sentence.  As  tythes,  and 
other  spiritual  dues,  since  the  dissolution  of  monasteries, 
iiad  come  more  into  lay  hands  than  before,  it  wis  thought 
proper  to  give  the  like  common-law  remedies  as  were  in 
use  for  lay  fees.  It  was  therefore  ordained,  that  any  parr 
flooage,  vicaiage,  portion,  pension,  tythes,  oblations,  or 
^ber  ecclesiastical  or  spiritual  profits  in  hiy  hands,  might ' 
became  a  i^abject  of  controversy,  in  a  prac^  quhd  reddat, 
assise  oftmd  disseisin,  martauncestor,  quhd  id  deforceat^ 
writ  of  dower j^aud  other  writs  original^  as  the  case  might 
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require ;  and  that  fines  and  other  common-law  assurances 
might  be  made  of  them.  But  it  wasi  provided,  that  suits  for 
subtraction  of  tytbes  or  offerings  should  still  be  in  the  eccloi* 
tiastical  court,  as  before  (a).  By  stat.  37  Hen.  VIII.  c.  12.  a 
nnttiber  of  regulations  were  devised  respecting  the  payment 
of  tytbes  in  London.  It  seems  a  decree  had  been  made 
by  the  archbishop  of  Canterbury,  the  chancellor  Audley^ 
and  others  of  the  council,  to  settle  a  course  for  the  due 
payment  of  tythes  in  the  city:  upon  this  there  issued 
letters-patent,  and  a  proclamation  directed  to  the  citizena 
to  enforce  the  execution  of  it;  and  by  istat.  27  Hen.  VIIL 
c.  21.  all'  tythes  and  dues  were  directed  to  be  paid  in 
pursuance  of  this  decree,  until  further  order  should  be 
made  therein  by  the  king  and  the  thirty-two  persons  who 
were  to  be  employed  in  reforming  the  ecclesiastical  lat^. 
After  this,  several  disputes  arose  on  the  construction  of 
this  decree ;  and  the  parsons  and  citizens  bad  agreed  to 
submit  their  differences  to  the  archbishop,  the  chancellor 
Wryothesley,  and  several  others  of  the  council:  these 
pkrsons  made  another  decree,  which  is  inserted  in  the  pro* 
sent  act,  and  is  ^hereby  required  to  be  observed. 

Such  was  the  history  of  this  famous  revolution  •  prg^^g^^ 
in  our  ecclesiastical  polity.  Having  disposed  * 
of  this,  we  are  at  liberty  to  proceed  to  the  provisions 
which  were  made  for  the  better  ordering  of  the  civil  state. 
Of  these,  the  first  regard  is  due  to  a  regulation  for  mar- 
shalling the  higher  ranks  of  society  according  to  their 
respective  dignities.  We  have  hitherto  met  with  no 
example  in  our  statute-book  of  any  direction  upon  this 
head.  The  first  is  by  stat.  81  Hen.  VIII.  c.  10.  «  For 
placing  of  the  lords."  It  was  a  part  of  the  kfhg's  pre- 
rogative to  give  such  honour,  reputation,  and  plac# 
to  his  councillors,  and  others,  hts  subjects,  as  seemed 
best  to  his  wisdom  ;  and  such  prerogative  is  asserted  in 
the^  very  words  in  the  preamble  of  .this  statute »  bu|t 

(«)Sec».7. 
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the  king  was.  content  that  order  should-  now  be  taken  in 
lus  high  court  of  parliament  for  ascertainiog  the  degreei 
of  i^recedence.  It  t^'as  therefore  enacted,  that  no  person, 
except  the  kingV  children,  should  sit  at  any  side,  of  the 
cloth  of  state  in  the  parliament  chambetr,  whether  the 
king  was  pre^nt  or  not.  .  And  because,  says  the  aet,  the 
king  is  supreme  head  in  earth  of  the  church  of  England ; 
and  for  the  good  exercise  of  the  said  most  royal  dignity  and 
office,  he  had  appointed  Thomas  Lord  Cromwell  his 
.  Itricegerent ;  be  and  all  persons  having  that  office  should  be 
placed  on  the  right  side  of  the  parliament  chamber,  on  tha* 
same  form  with  the  archbishop  of  Canterbury,  and  be- 
fore him,  and  should  always  have  voice  to  assent  or  dissent, 
as  the  lords  of  parliament  (a).  Next  td  him  was  the  .arch- 
bishop of  Canterbury,  then  York,  then  London,  Durbaoo^ 
Winchester,  and  then  the  other  bishops ;  all  on  the  same 
side,  according  to  their  ancienties,  as  had  been  accustomed. 
|t  seems  that  no  order  had  before  been  made  for  a5:»gniDg 
any  place  to  the  following  officers  in  respect  of  tbeir  of- 
^ce;  but  they  were  now  placed  in  this  way:  The  lord 
chancellor  lord  treasurer,  lord  president  of  the  king's 
-council,  aiid  lord  privy-seal,  being  of  the  degree  of  barons 
or  above,  were  to  sit  on  the  left  side  of  the  parliament 
chamber,  on  the  higher  part  of  the  form,  above  all  duke^ 
except  such  as  were  the  king's  sor^  brother,  uncle;  ne- 
•j)hew,  pt  brother's  or  sister's  sons:  the  great  chamber*- 
'  Jain,  the  constable,  the  marslial,  the  lord  admiral.  The 
great  master,  or  lord  steward,  and  the  king's  chamberlain, 
were  to  sit  in  this  order:  after  the  lord  privy-seal,  above 
all  persons  of  the  same  state  or  degree  ;  the  king's  chief 
secretarjr,  being  a  baron,  was  to  sit  above  all  barons;  and 
if  a  bishop,  before  all  bishops,  not  having  any  of  the  her 
(d)  The  appointment  of  Crotnwell  was  <;ntire]y  upon  prUciples  of  ca- 
nonical regulation.  We  have  seen  what  wai  the  office  of  vkar-gencrol  i 
and  thit  he  might  be  appointed  by  bishops  or  popes.  Considering  the 
Icing's  present  title  of  Head  of  the  English  church,  his  vicar-gencral  couU 
imt  but  b«  pUeed  befort  th«  aicl^bishop  of  Csoterbury.    Vid.  ant  5. 
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fbrementioned  offices.  All  dukes,  not  beforementiQned, 
marquissesy  earb,  riscounts^  and  barons,  not  having  such 
ofli«es,  were  to  be  placed  according  to  tltesr  ancieaty,  as 
had  been  accustomed.  If  the  lord  cfaancelkMr^lord  treMorer, 
lord  presideat  of  the  king's  conncii,  lord  privy  seal,  or  chief 
secretar}'^  were  un^  the  degree  of  a  baron,  they  were  to 
be  placed  at  the  uppermost  part  of  the  sadcs,  in  the  midst  of 
the  parliament  chamber,  either  there  to  sit  on  one  form,  or 
opon  the  uppermost  sack,  in  the  order  beforementioned« 

TIms  order  of  precedence  was'to  take  place  not  only  in 
the  parliament  chamber,  but  also  in  the  trials  of  peers ; 
and  in  the  star^-chamber,  and  other  assemblies  of  council, 
tbe  chancellor,  treasurer,  president,  pcivy-seal,  the  great 
chamberlain,  the  constable,  marshal,  lord  admiral,  grand 
masier,  or  lord  steward,  tbe  king's  chamberlain  and  chief 
aecretary  were  to  observe  the  rank  hereby  given. 

We  proceed  now  from  the  highest  to  the  lowest ;  from 
tbe  deferent  degrees  of  honour^  to  the  various  descriptions 
of  poverty  and  wretchedness.  We  have  seen  what  regu- 
lations had  been  made  in  former  reigns  for  tbe  suppressron 
of  beggars  and  vagabonds(«).  The  increase  of  these  evil^ 
is  evidenced  by  various  statutes  made  in:  this  reign  for  the 
cwrection  of  them*  It  has  been  a  favourite  opinion,  that 
the  provision  for  the.poor  had  never  become  an  object  of 
necessity,  till  the  abolition  of  religious  houses  haddeprived 
iDany  persona  ef  a  support  from  tbe  dona«ibns  there  regu^ 
lariy  made ;  but  tbe  *first  statute^  we  shall  mention  was 
fiasfled  before  that  event,  and  is  nothing  more  than  a  con«- 
tinoance  of  the  policy  whicfar  had  been*  begun  many  years 
before.  It  was  enacted,  by  stat.  2i2  Men.  VIH.  Thepooriaws. 
c.  12.  that  justices  of  the  peace,  mayors,  she- 
riff, bailiff,  and-  other  officers,  of  counties,  cities,  arid 
tovms,  should  divide  themselves,  and  make  diligent  search 
within  their  divisions,  for  all  aged,  poor,  and  impotent 

(«)  Via.ant.voMn.  I'Jfr; 
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persons,  who  were  of  necessity  compelled  to  live  by  alms ; 
and  such  persons  they  were  to  authorize  to  beg  within 
a  certain  hundred,  city,  town,  parish,  or  other  limit, 
as  it  should  seem  best  to  them  in  their  discretion.  The 
names  of  such  pers6ns  were  to  be  put  in  a  roll,  a  copy 
to  be  certified  to  the  justices  in  sessions,  and  a  letter  was 
to  be  delivered  to  such  beggars^  under  seal,  signifying 
they  had  authority  to  beg.  Any  person  begging  without 
such  licence,  and  beyond  his  limit,  was  to  be  whipped,  or 
set  in  the  stocks  three  days  and  three  nights,  during  which 
he  was  to  be  kept  on  bread  and  water.  This  was  to  be 
by  order  of  a  justice  or  high  constable,  who  was  after  that 
to  limit  him  a  place  where  he  might  beg,  and  give  him  a 
licence. 

Thus  far  of  impotent  persons.  It  was  further  provided^ 
that  if  any  person  being  whok  and  mighty  in  bodjfy  and 
able  to  labour,  was  taken  begging,  or  vagrant,  and  could 
give  no  reckoning  how  he  lawfully  got  his  living,  he 
might  be  brought  beforea  justice  of  peace,  high  constable, 
mayor,  or  other  officer  of  the  place,  who  might  direct  him 
to  be  whipped  out  of  the  place  at  the  end  of  a  cart,  till  his 
body  was  bloody :  and  he  was  to  take  an  oath  to  return  to 
the  place  where  he  was  born,  or  wherehe  lastdwek  before 
the  punishment  for  the  space  of  three  years,  and  there  la- 
bour as  a  true  man  ought  to  do.  He  was  to  have  a  letter 
testifying  the  time  and  pfaice  of  his  punishment,,  whither 
he  was  going,^and  what  time  was  limited  for  such  joumeyt 
within  which  time  he  was  permitted  ^o  beg  by  the  way. 
As  often  as  he  violated  the  terms  of  this  letter  he  was  to  be 
whipped,  till  he  arrived  at  Ae  appointed  place  and  betook 
himself  to  labour.  If  the  person  so  whipped  was  idle^  and 
no  common  beggas,  he  was  to  give  security,  should  the 
officer  think  proper^  for  repairing  to  his  place  of  birth,  oi 
residence  as  beforementioned* 

To  secure  the  execution  of  this  regulation,  justices  of 
the  peace  were,  in  their  session^to  enquire  of  the  de£attlA» 
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of  towns  in  suffering  beggings  and  impose  fines  on  tbe  im* 
habitants. 

But  no  provision  was  made  for  the  treatment  of  va- 
grants when  they  arrived  at 'the  place  of  settlement,  nor  for 
charging  the  inhabitants  with  the  maintenance  of  the  poor 
and  impotent,  or  setting  to  work  the  valiant  vs^abonds.  To 
remedy  this^  it  was  ordained  by  stat.  27  Hen.  VIII.  c.  25. 
tliat  the  public  officers  of  such  places  should  take  order  for 
the  reception  and  support  of  such  as  were  unable  to  labour, 
and  for  the  putting  to  work  such  as  wefe,  under  penalty  of 
forty  sbiilings  for  every  month  they  should  neglect.  For 
tliis  purpose  they  were  to  gather  alms  with  boxes  every 
Sunday,  holiday^  and  other  festival,  or  otherwise  among 
themselves.  All  persons  passed  away  in  the  above  manner 
were  allowed  at  every  ten  miles  to  call  on  the  constable 
of  the  place  to  provide  them  meat,  drink,  and  lodging,  for 
one  night. 

Soch  public  officers  were,  to  take  up  all  children  in  every 
parish  within  their  limits  under  fourteen  and  above  five 
years  of  age,  that  were  found  begging  and  in  idleness,  and 
appoint  them  to  masters  of  husbandry,  or  other  crafts  or 
labours,  to  be  taught^  and  so  be  enabled  to  get  their  living  ; 
and  they  w^e  to  give  them  some  of  the  charitable  coptri* 
butioDs  to  equip  them  for  such  service.  Such  as  refused  to 
go  to  service,  or  who  departed  from  it  without  reasonable 
cause,  being  above  twelve  and  under  sixteen  years,  were 
to  be  publicly  whipped* 

Once  in  every  month  the  above  public  officers  were  to 
cause  privy  search  to  be  made,  by  night  or  by  day,  as  they 
thought  proper,  for  vagabonds  and  suspected  persons,  and 
all  persons  were  to  assist  in  such,  search.  ^  Those  found 
a  second  time  in  a  st^tte  of  vagrancy  were  not  only  to.b« 
whipped,  but  to  have  the  upper  part  of  the  gristle  of  the 
right  ear  clean  cut  off;  which  was  to  be  performed  by  the 
constable,  with  the  assistance  of  a  substantial  i;ihabitant 
of  the  parish.     For  a  third  offence  be  was  to  be  committed 
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to  prison  by  a  jastice,  and  then  indicted  for  wandering 
and  loitering ;  and  if  found  guilty^  he  was  to  su£Per  death 
as  a  felon  and  enemy  of  the  commonwealth. 

All  common  doles  were  forbid,  and  no  person  was  to 
give  alms  in  that  or  any  other  way,  bat  only  to  the  com- 
mon boxes  and  gatherings  before  directed  to  be  made. 
Bodies  corporate,  who  by  their  institution  were  to  distri* 
bute  alms  out  of  their  revenue,  were  now  required  to  give 
k,  at  the  usual  times,  in  money  to  such  common  boxes 
and  gatherings.  The  churchwardens  in  every  parish, 
calling  to  them  six  or  four  of  their  honest  neighbours, 
bad  authority  once  a  quarter  to  call  such  collector  before 
them  to  give  an  account  of  mcfney  collected,  and  in  what 
manner  it  was  emplo3red  :  and  if  any  was  embezzled  or 
misapplied,  he  was  to  be  committed  to  prison  by  a  justice, 
mayor,  or  other  officer  of  the  place^  till  he  restored  the 
said  sum.  An  account  of  all  such  receipts  and  disburse* 
ments  was  to  be  kept  yearly  by  the  minister  or  some  other 
honest  man  of  the  parish ;  the  book  to  be  in  the  custody  of 
the  constables  and  churchwardens,  two  or  three  of  thejn> 
or  some  other  indifierent  man,  and  not  the  minister. 
There  was  a  penal^  of  twenty  shillings  upon  parishes  that 
neglected  to  promote  public  coliections.  The  act  contains 
several  other  clauses,  some  of  which  were  designed  for  turn* 
ing  the  course  of  private  charilies,  whether  of  monasteries 
or  well-disposed  persons,  to  these  public  boze^and  gather- 
ings i  some  were  to  save  mendicant  friars  from  incurring 
the  penalties  inflicted  on  beggars,  and  religious  persons 
from  any  restraint  on  giving  to  poor  almsmen  estabHahed 
in  their  houses,  or  to  casual  travellers,  or  to  shipwrecked 
mariners,  or  other  distressed  objects;  in  short,  that  they 
might  give  alms  in  such  manner  as  would  not  encourage 
common  bq^ging  and  vagrancy* 

Such  were  the  regulations  made  in  the  reign  of  tfab  king 
for  the  disposal  of  beggars  and  vagrants.  These  seemed 
particularly  to  deserve  our  attention^  because  they  contain 
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the  ontlioe  of  the  more  enlarged  system  for  the  govern^ 
ment  of  the  poor,  which  was  so  much  improved  in  the  next 
reigns,  and  finally  settled  in  that  of  Elizabeth.  The  laws 
made  in  "this  reign  relating  to  the  other  branches  of  the  in« 
ferior  orders  of  society,  the  labouring  part,  such  ^journey* 
men,  apprenUices,  and  artificerSf  need  not  engage  so  much 
of  our  time ;  because  most  of  them  were  not  of  a  genenU 
import,  but  ware  calculated  for  particular  trades  and  em* 
idoyments  under  particular  circumstances*  The  wages 
of  servants  in  husbandry,  artificers,  and  labourers,  were 
p**escribed  by  stat.  6  Hen.  VIII.  c.  5.  a  penalty  was  im- 
posed on  those  who  took  more ;  the  hours  of  work  and  of 
meals  were  also  settled.  No  master  wa&to  compel  his  ap« 
prentice  to  engage  by  tMith  or  bond  not  to  open  a  shop« 
The  exaction  of  high  fees  for  the  admission  of  apprentices 
to  tbar  fireedom  was  guarded  against  (a).  These  with 
various  other  provisions  of  a  more  partial  nature  were^ 
made  by  parliament 

Numberkis  are  the  provisions  made  in  this  or  trade 
king^s  reign  for  the  protection  and  advancement 
of  domestic  tradeand  manufactures.^  Instead  of  encouraging 
foreigners,  as  heretofore,  it  was  now  endeavoured  to  collect 
all  mercantile  emplojrment  into  the  hands  of  natural-bom 
subjects.  Upon  this  principle  various  obstructions  were 
placed  in  the  way  of  foreigners  who  carried  on  any  trade ; 
and  regulations  were  devised  for  better  qualifying  the  rising 
generation.  By  stat.  14  and  15  Hen*  VIII.  e.  2.  no  stranger 
born  out  of  the  king's  obedience,  whether  d^s;en  or  not, 
and  using  any  handicraft,  was  to  have  any  apprentice^ 
nor  more  than  two  jouroeymen,unless  natural-bom  subjects. 
Strangers  and  their  wares  were  to  be  subject  to  the  inspection 
of  the  wardens  and  fellowships  ef  handicrafts  iii^the  city« 
Upon  a  petition  of  the  thidesmen  of  London  complainingof 
foreign  artificers,  a  decree  was  made  in  the  star-chamber  in 
SO  Hen.  VIII«  and  was  confirmed  hy  stat.  21  Hen.  Vm. 

(a)  Stat  SB  Hea.  VUI.  c& 
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0*  16.  By  this,  among  other  things,  it^as  directed,  that 
no  Granger  artificer  should  have  more  than  two  stranger 
servants ;  but  being  a  householder,  he  might  have  as  manjr 
English  servants  and  apprentices  as  he  pleased.  Those 
not  being  householders,  nor  keeping  a  shop  at  the  time  of 
the  act,  were  forbid  to  keep  any  house,  shop,  or  chamber, 
to  exercise  th^r  craft  ov  mystery;  which  was  only  a  revi« 
val  of  a  regulation  made  in  the  reign  of  Rich.  Ill  (a).  This 
provision  was  again  renewed  by  stat.  32  Hen.  VIII.  c.  16* 
which  likewise  makes  void  all  leases  of  a  dwelling-house 
or  shop  to  any  stranger. artificer  not  being  a  denizen;  nor 
-was  such  a  person  thenceforward  to  take  any  lease  on  pain 
of  forfeiture ;  and  both  lessor  and  lessee  was  to  pay  100 
shillings.  It  is  remarkable  among  those  jealous  provisions 
against  strangers,  it  was  over  and  over  ordained,  that  such 
persons,  not  being  denizens,  should  be  bound  by  all  the 
laws  and  statutes  of  the  realm.  Among  the  laws  resped- 
ing  trade  may  be  reckoned  several  statutes  for  regulating 
the  drdss  of  all  ranks  of  persons :  these  were  frequently 
repealed  and  new  ones  made,  as  experience  successively 
demonstrated  the  difficulty  of  subjeisting  such  matters  to 
parliamentary  restrictions  (b).  Many  other  statutes  were 
m^G  for  the  conducting  of  different  manufactures,  of 
which,  as  well  as  of  the  other  acts  of  this  and  the  following 
rtigns,  it  may  be  observed  in  general,  that  they  had  a 
tendency  tp  give  preferences  to  corporations  and  fraterni- 
ties, and  to  encourage  a  spirit  of  monopoly. 

The  policy  set  on  foot  in  the  last  reign,  of  turning  the 
attention  of  farmers  from  pasturage  to  agriculture,  was 
promoted  by  several  statutes  in  this  reign.  If  any  one 
mSered  a  hduse  of  husbandry  to  go  to  decay,  or  converted 
tillage  into  pasture,  the  immediate  lord  of  the  fee  was  in- 
titled  to  seize  a  moiety  of  the  ofiender's  land  till  the  oflfence 
was  reformed  (c), 

(o)  Stat.  1  Ricb.  III.  c.  9.  (6)  SUt  6  Hen.  VIIF.  c.  1.  7  Hen.  Vllt 

€.  6,  U  Hen.  VIII,  c.  IS.  (c)  SUt.  7  Hen.  VIII.  c.  1.  and  vi4e  stat.  25 

Bcc^YilI.cl3. 
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Before  we  enter  upon  the  laws  relating  tP  pritrate  pro- 
perty, we  shall  briefly  speak  of  one  or  two  provisions  that 
principally  respected  tenures.  The  abuses, probably ^intro* 
daced  under  the  late  administration  of  Empson 
and  Dudley,  made  it  necessary  to  add  to  the  ^^^«***^ 
number  of  those  acts  that  had  already  been  passed  for  tbi^ 
taking  of  inquisitions  by  escheators  and  commissioners  (a). 
Tbe  complaint  now  was,  that  sometimes  untrue  offices  wer» 
found,  sometimes  offices  were  changed,  and  soo^etimes  such 
were  returned  as  had  neirer  been  found.  To  remedy  this 
it  was  enacted,  in  the  first  year  of  this  reign  (6),  that  no 
escbeator  or  commissioner  should  return  an  inquisition  or 
office  concerning  lands  or  hereditaments,  unless  found  or 
presented  by  twelve  men  under  their  seals  and  indented^ 
nnder'penalty  of  lOOl.  All  escheators  and  comoyssioners 
were  to  have  lands  of  forty' marks^  per  ann.  Inquisitions 
were  to  be  taken  in  an  open  place,  according  to  the  statutes, 
and  every  one  was  to  be  at  liberty  to  give  evidence  openly 
before  the  inquest.  The  jurors  were  to  have  a  qualification 
of  estate  of  forty  shillings  annually.  A  counterpart  of 
the  inquisition  sealed  and  indented  was  to  remain  with  the 
foreman.  The  inquisition,  when  found,  must  be  received 
by  tbe  escbeator;  the  clerk  of  the  petty  bag,  or  officer  of 
tbe  exchequer,  if  returnable  there,  was  required  to  receive 
the  return  from  him;  and  the  clerk  of  the  petty  bag  was 
to  certify  a  transcript  of  all  inquisitions  into  the  exchequer. 
No  one  was  to  be  escbeator  for  more  than  a  year.  A!) 
these  qualifications  were  enCorced  with  penalties. 

The  time  of 'traversing  an  inquisition^  which  was  con<r 
fined  by  a  former  statute  (c)  to  a  month  after  the  return,  was 
enlarged  to  three  months,  and  all  grants  made  previous  to 
that  time  were  to  be  void  {d)m  By  an  act  of  the  same  session^ 
all  inquisitions  found  in  tbe  last  reign  by  procurement  of 

(4i)  Vid.  ADt.  vol.  n.  SVS.  and  vol.  fll.  ^3.  (&)  Stat  1  Hen.  V^L  o.  1. 

(c)  Stat,  S  Hen.  TI.  c.  10.  (0  Stal.  1  Hen.  VUL  c  If. 
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Empson  and  Dudley,  intitling  the  king  to  tenures  in  capke, 
AY  ere  allowed  to  be  traversed,  notwithstanding  the  parties 
might  have  sued  livery;  and  it  was  declared  such  livery 
should  not  conclude  them  (a). 

The  law  of  private  rights  was  afTected  by  several  statutes 
during  this  reign,  many  of  which  were  not  less  ioiportant 
than  those  we  have  been  relating.  The  statutes  upon  this 
bead  either  reg^ird  the  properties  and  iocidents  of  estates^ 
or  the  modes  by  which  they  may  be  conveyed.  Of  these 
the  former  claim  our  first  attention.  We  shall  begin  with 
some  statutes  which  ever  since  have  bad  very  ejctensive 
influence^  upon  leases  of  lands. 

Terms  for  ^^  ^^  ^^  consequence  of  the  new.  practice  of 
Sears.  suffering  recoveries,  that  it  was  now  thought 

necessary  tp  enlarge  a  provision  made  in  the  reign  of  £d* 
>yard  L  {b)  to  protect  terooors.  As.tha(  act  speaks  of  a  lessee 
having  an  action  of  covenant,  it  was  concluded  that  do 
lessees  but  those  by  deed  could  be  protected  by  it.  The 
Dew  statute  includes  both  leases  by  indenture,  and  those 
without  writing.  As  a  lease  for  years  was  an  interest  issuing 
out  of,  and  dependent  on,  the  inheritance  and  freehold  of 
the  lessor,  it  derived  all  its  strength  from  the  goodness  of 
th^at  title,  and  by  it  must  sland  or  fall*  Thu^  a  term  lay  at 
the  mercy  of  the  freeholder,  who  now  had  \  method  by 
whjich  be  pould  destroy  his  own  estate,  namely,  hy  a  ficti» 
tious  recjQvery,  and  so  c^es^roy  the  interest  c^^  his  lessee. 
This  device  was  often  practiced  to  get  rid  o^  teiiants  who 
had  excited  envy  by  the  great  improvements  they  had  made, 
or  had  any  way  disobliged  their  landlord.  To  prevent  an 
injustice  of  this  kind^andat  once  give  stability  to  these  con* 
tracts,  and  insure  to  the  cuItiy;9.tor  of  the  soil  the  r^w^rd  of 
his  toil  and  es^pence^  w^  a^  ob|^ct  worthy  the  attention  of 
parliament.  It  wa3.  accordingly  ordained,  by  stat.  21  Hen, 
VlII«  c.  15,  that  all  lessees  for  years  should  be  enabled  to 

M  %t<  l.He«.  SWkc  1?«  {k)  VU.  tilt.  fol.  II.  1^. 
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falsify  these  recoveries,  and  maiDtain  jheir  leases  against 
tbe  recoverorsy  as  against  their  lessors.  It  was  further  pro- 
vided, that  no  statute  merchant,  statute  staple,  nor  execu- 
tion by  elegity  should  be  made  void  by  any  feigned  recovery. 

After  this,  a  term  for  years  becaaie  a  permanent  and 
cerlaio  interest ;  the  value  of  which  might  be  estimated 
by  the  period  of  time  for  which  it  was  created,  without 
calcuhLtiDg  the  contingency  of  an  untimely  dissolution,  to 
wluch  it  was  before  subject.  '  Long  terms,  as  they  could 
now  be  purchased  with  safety,  became  more  i^ommon. 
They  were  soon  ^fter  this  converted  to  the  purpose  of 
raising  portions  for  children  by  mortgage,  or  otherwise,  in 
family-6ett!ements ;  and  by  tbe  aid  of  the  statute  of  uses, 
became  the  object  of  much  of  that  artificial  stile  of  con- 
Teyamdng  which  began  about  this  time  to  gain  ground. 

When  the  interest  of  lessees  was  protected  Leases  of  t«- 
against  the  feigned  recovery  of  tbe  freeholder,  °^^  ^  ^^'' 
it  was  thought  equally  expedient  to  give  (hem  some  security 
against  the  issue  of  a  tenant  in  tail,  who  claiming  by  a  title 
paramount  tbe  ancestor,  could  avoid  any  leases  made  by  him 
for  longer  term  than  his  life.  A  like  inconvenience  was 
felt  in  other  instances  of  leases  made  by  persons  who  had 
only  a  life*estate.  To  remedy  all  this,  the  following  pro« 
yision  was  made  by  stat.  39  Hen.  VIII.  c.  28.:  All  leases, 
says  that  statute,  made  by  indenture  for  years,  or  for  Hfe, 
by  any  person  seised  in  fee,  or  in  tail,  in  bis  own  right,  or 
in  the  right  of  his  church  or  wife,  or  jointly  with  his  wife, 
sh^  be  good  and  effectual  in  law,  the  same  as  if  the  lessor 
was  sensed  in  fee*simple,  provided  they  are  made  under  the^ 
foJtowiiig  circumstances ;  if  they  are  not  made  to  any  lessee 
having  an  old  lease  (unless  the  old  lease  be  expired,  oo 
surrendefled  within  a  year  next  after  the  making  of  the  new 
one);  and  if  they  are  not  made  in  reversion.  It  was  also  re» 
quired,  that  the  land  should  have  been  most  commonly 
letten  to.farm,  or  occupied  for  the  last  twenty  years;  that 
the  lease  be  not  made  without  impeachment  of  waste,  nor 
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be  for  above  twenty-one  years,  or  three  lives;  and  that 
there  be  reserved  y^rl^  so  much  rent  as  had  been  most 
accustomably  paid  for  the  last  twenty  years.  Moreover, 
where  the  inheritance  belongs  to  the  wife,  she  must  be  a 
party,  and  the  rent  reserved  to  the  husbanti  and  wife  and 
her  heirs,  according  to  the  estate  sh6  has ;  and  the  husband 
is  not  in  any  case  to  alien  such  rent  any  longer  than  during 
the  coverture,  otherwise  than  by  fine  (a).  No  act  of  the 
husband  during  the  coverture  shall  cause  a  discontinuance! 
or  be  any  wise  prejudicial  to  the  wife,  or  her  heirs.  It  was 
provided  (i),  that  this  act  should  not  be  construed  as  giving 
a  power  to  any  parson  or  vicar  to  make  leases  of  his  land, 
tytbes,  or  other  profits  belonging  to  his  church,  otherwise 
than  he  could  at  common  law. 

This  is  the  substance  of  what  has  since  bben  called  the 
Enablifig  Statute;  because  it  empowered  certain  persons 
to  make  such  leases  as  they  could  not  before  make :  and 
it  is  so  called  in  contradistinction  to  some  acts  passed  in 
the  reign  of  queen  Elizabeth,  wliich  imposed  certain  re* 
straints  on  church  leases ;  and  are  thence  called  the  Ji^ 
straining  Statutes. 

The  interest  of  lessors  and  lessees  came  under  the  con* 
templation  of  the  legislature  in  another  point  of  view. 
This  was  occasioned  by  the  dissolution  of  religious  houses; 
which  gave  rise  to  a  provision  calculated  not  only  to  re- 
move an  inconvenience  which  was  particularly  felt  at  that 
time,  hut  such  as  would  increase  daily,  while  a  disposition 
and  power  to  alien  land  prevailed.  Covenants  in  leased, 
like  other  covenants,  could  only  operate  between  the 
parties  and  their  privies;  that  is,  those  who  were  heirs  or 
executors  to  the  covenantors  or  the  covenantees ;  so  that 
grantees  of  reversions  of  lands  held  of  religious  bouses, 
who  were  now  a  very  cotisiderable  body  among  the  land* 
holders  of  the  kingdom,  could  not  avail  themselves  of  the 

(a)  Sect.  6.  (6)  Ibid.  4. 
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benefit  of  covenants  in  leases  granted  to  tbeir  tenants ; 
and  tenants,  on  the  other  hand,  were  deprived  of  advan- 
tages stipulated  by  tbeir  former  landlords.  The  first  pro- 
vision on  this  head  was  stat.  31  flen.  VIIL  c.  15.  which 
gave  to  the  king  all  advantage,  whether  of  covenants, 
.  conditions,  or  the  like,  as  the  lessor  would  have  had.  By 
Stat.  82  Hen.  VIIL  c.  34.  this  was  extended  to  the  grantees 
of  the  king ;  and  further,  to  make  this  equitable  remedy 
universal,  mutual  redress  is  given,  in  all  cases  of  la'ndlord 
and  tenant,  where  the  former  grants  his  reversion  to  an- 
other. 

A  defect  of  the  old  law  respecting  executors  was 
supplied  in  the  same  sessions  by  stat.  S3  Hen.  VIIL  c.  37. 
The  executors  of  persons  seised  of  rents  could  not,  any 
loore  than  their  heirs,  recover  the  arrearages  which  had 
accrued  in  the  testator's  lifetime.  This  act  provides, 
that  the  executors  aiul  administrators  of  any  person  seised 
in  fee-simple,  in  tail,  or  for  life,  of  rents  or  fee-farms, 
nay  have  an  action  of  debt,  or  distrain  for  all  arrears  due 
at  the  death  of  his  testator,  or  intestate;  as  may  a  hns- 
band,  seised  as  aforesaid  in  right  of  his  wife,  after  the  death 
of  his  wife,  for  the  like  rents  or  fee-farms  due  and  unpaid 
in  her  life ;  and  a  person  seised  during  the  life  of  another, 
after  the  death  of  cestui  que  vicj  and  so  may  his  executors 
or  administrators. 

An  alteration  made  respecting  jointeiiancy  and  tenancy 
in  common  seems  dictated  by  the  necessities  of  a  commer- 
cial people.  The  idea  of  property  possessed  by  two  or 
more  persons,  where  each  has  in  him  the  entire  wholes 
and  every  parcel  of  that  whole,  as  joint  tenants  are  said 
to  have,  is  a  subtilty  in  jurisprudence  which  savours 
much  of  the  age  in  which  it  was  conceived.  That  every 
])arcel  of  this  undivided  whole  should  survive  to  the  longest 
liver,  was,  perhaps,  no  more  than  a  consequence  of  the 
original  refinement.      But  this  consequence  was  found 
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verjr  prgudicial  t<5  credit ;  as  property^  that  shQuM  satisfy 
demands  oii  the  estate  of  the  deceased,  wasi  absorbed  by  a 
stranger^  whose,  only  merit  was  the  fortune  of  having 
survived  his  joint  owners.  The  unity  of  possession  be* 
tweeu  tenants  in  common^  likewise,  though  not  subject  to 
the  doctrine  of  survivorship,  had,  however,  its  inconve- 
niences, to  which  a  clear  and  several  estate  was  not  liable. 
These  estates  we  have  seen  were  divisible  only  by  the 
consent  of  the  parties  (a) ;  and  it  was  now  thought  desira- 
ble, that  means  should  be  provided  for  compelling  those 
who  might  unreasonably  withhold  their  consent.  It  was 
accordingly  enacted,  by  stat  31  Hen.  VHI.  c.  K  that 
joint  tenants,,  and  tenants  in  common,  of  any  estate  of 
inheritance,  in  their  own  right,  or  in  right  of  their 
wives,  may  be  compelled  to  make  partition^  by  writ  de 
partitions  faciendd^  to  be  devised  in  the  cliancery,  in  like 
manner  as  coparcenors  are  compellable  by  the  common 
law.  As  this  act  was  confined  to  estates  of  inheritance, 
the  provision  of  it  is  extended,  by  stat.  32  Hen.  VUI.  c.  32« 
to  tenants  for  life  and  years ;  and  also  where  one  person 
has  an  estate  for  life  or  years  jointly,  or  in  common  with 
another  who  has  an  estate  of  inheritance  or  freehold. 

A  piece  of  old  law  relating  to  entry  on  land,  and  the 
tQlling  of  entry  by  a  discent  (i),  underwent  an  alteration 
which  has  prevented  some  of  the  injustice  which  used  to 
follow  from  that  notion.  It  was  hard  that  a  disseisor, 
because  be  died  seised,  should  thereby  intirely  deprive 
the  injured  person  from  making  his  entry,  and  pursuii^ 
bis  legal  remedy  upon  it ;  but  oblige  him  to  resort  to  a 
more  tedious  proceeding.  It  was  therefore  enacted,  by 
Stat.  32  Hen.  YIII.  c.  33.  that  the  dying  sebed  of  such 
disseisor  shall  not  be  deemed  a  discent  in  law,  so  as  to  toll 
the  entry  of  the  disseisee,  or  his  heirs,  unless  the  disseisor 

(«)  VM.  ant.  vol.  HI,  349.  (*)  VW.  ant.  vol.  III.  19. 
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had  been  in  peaceable  possession  for  five  years  after  the 
dis^isin. 

Some  changes  were  made  in  the  law  of  estates^  by  the 
two  following  acts.  By  stat.  31  Hen.  VIIL  c.  3.  it  was 
ordained,  that  certain  Jands  in  Kent  {a),  which  descended 
according  t5  the  custom  of  gavelkind,  sliould  thence, 
forward  be  descendible  as  common- law  estates ;  the  other 
was,  an  act  which  put  some  further  restraint  upon  gifts  to 
superstitious  uses. 

There  were  some  gifts  of  land,  which,  not  offutosaper* 
being  within  the  statutes  of  mortmain,  had  very  »t*»^»ou8  ^^cs- 
much  increased.  It  was  thought  expedient  to  restrain  these 
alienations,  as  equally  prejudicial  to  the  community  with 
those  in  mortmain.  This  was  done  by  stat.  28  Hen^  VIIL 
c.  10.  which  makes  void  all  dispositions  of  land  to  the  use 
of  parislwchurches,  chapels,  churchwardens^  guilds,  frater* 
nities,  commonalties,  companies,  or. brotherhoods,  erected 
for  devotion,  or  by  common  assent^  without  incorporation ; 
and  also  dispositions  to  the  intent  to  have  obits  perpetual, 
or  service  of  a  priest  for  ever,  or  for  sixty  or  eighty 
years.  As  the  age  became  enligbt^ed^  gifts  of  this 
kind  were  viewed  with  a  less  favourable  eye.  These  sen- 
timents concurring  with  the  designs  of  the  enterprising 
prince  npon  the  throne,  contributed  towards  the  general 
attack  which  was  soon  after  made  on  one  branch  of  such 
iostittitions,  the  religious  houses.  These  repositories, 
where  so  mucl^  wealth  had  been  accumulating  for  ages^ 
were  broken  open,  in  pursuance  of  stat,  27  Hen.  YIII.  c« 
and  stat.  SH  Hen.  VIII.  c.  and,  happily,  their  contents 
were  once  more  permitted  to  mix  in  the  national  cir* 
Golatiom- 

Next  to  the  laws  respecting  the  nature  lUid  properties 

of  estates,  we  proceed  to  those  which,  related- to  the  con- 

veyaiiee  of  them.    Sereral  regulations  were  made  for  the 

confirmation  of  fines  and  recoveries,  as  ^ssuranoes  of 

(•)  Vid«a&t.ToKlI.3lO. 
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land  ;  and  soine  of  a  very  particular  kind  were  made  for 
the  better  ordering  of  uses  and  wills. 
Of  common  The  application  which  had  lately  teen  made 
recoveries,  of  common  recoveries,  rendered  them  a  very  in- 
teresting object  of  parliamentary  notice.  As  they  were  be- 
come a  common  assurance  of  estates,  they  began  to  deserve 
every  support  which  could  be  given  them.  It  was  common 
to  suffer  recoveries  of  land  for  the  performance  of  wills, 
for  surety  of  jointures,  and  other  estates ;  and  as  such  re- 
coveries were  had  by  mere  consent  and  agreement,  as  a 
conveyance  of  the  title,  it  was  held,  that  as  the  recoverors 
came  in  merely  under  the  estate  of  the  recoverees,  tbcy 
had  no  power  by  law  to  compel  the  attornment  of  the 
tenants,  nor  could  they  obtain  their  rents  and  services  tfy 
distress  or  action ;  and  where  an  advowson  was  appendant^ 
and. an  avoidance  fell,  they  had  no  remedy  for  a  disturb- 
ance. They  are  therefore, enabled  by  stat.  1  Hen.  VIII. 
c.  4.  to  distrain,  and  make  avowries  for  rents,  services, 
and  customs,  and  bring  a  fuare  impediif  as  those  personsi 
against  whom  the  recovery  was  had,  might  have  done* 
This  act  was  confined  to  distresses  and  avowries  for  rents, 
services,  and  customs.  As  a  recoverer  could  not,  upon 
this  statute,  have  an  action  of  debt  against  a  lessee  for 
years,  nor  waste  against  a  tenant  for  life,  or  years,  these 
defects  are  cured  bjf  stat.  21  Hen.  VIII.  c.  15.  and  sqcb 
actions  are  given  in  the  same  manner  to  the  recoverer  aa 
the  lessor  might  have  had  them.    - 

This  provision  as  to  avowries,  was  of  use  where  tb« 
tenant  was  known  ;  but  it  often  happened,  that,  by  secret 
conveyances  to  uses,  lords  were  at  a  loss  on  whom  to' 
make  their  avowries ;  the  ownership  of  the  land  often 
passing  without  any  notice,  or  sign  of  alienation.  It 
was  for  this  reason  enacted,  by  stat.  21  Hen.  VIII.  c.  19. 
that  lords  distraining  may  avow  on  the  land,  as  in  land 
within  their  fee,  or  seigniory,  without  naming  or  making 
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avowry  on  any  person  in  certain.  As  the  statute  uses  the 
word  majfy  lords  have  their  election  to  avow  according  to 
the  statute,  or,  as  they  before  did,  at  common  law  (a). 

To  return  to  the  provisions  made  respecting  commop 
jrecoveries.  It  was  declared  by  sUt.  32  Hen.  VIII,  c.  SI. 
that  a  recovery  of  land  had  by  assent  of  parties  against  a 
tenant  by  curtesy,  tenant  in  tail  after  possibility  of  issue 
eitinct,,or  tenant  for  life,  should  be  void,  with  regard  to 
those  in  reversion  or  remainder,  unless  it  was  by  good  title, 
or  assent  to  those  in  reversion  or  remainder.  In  this  man- 
ner,  by  obviating  the  abuse  of  it,  did  the  parliament  tacitly 
acknowledge  and  ratify  the  application  of  a  recovery  as  an 
assurance  of  land.  So  intirely  were  recoveries  considered 
as  a  common  assurance  and  conveyance,  that  where  they 
were  sufiered  of  lands  held  of  the  king,  a  fine  was  required 
by  a  clause  in  the  statute  of  wills,  stat.  $2  Hen.  VUI.  c.  1« 
to  be  paid  for  the  writ  of  entry  in  the  chancery,  the  same 
as  for  alienation,  by  fine  or  feofFtoent. 

Some  doubts  had  arisen,  whether  the  indirect  and  ge-* 
neral  wording  of  the  statute  of  fines  passed  in  the  last  rdgn, 
might  not  bear  a  construction  which  would  make  a  fine  to 
be  taken  as  a  bar  to  an  estate  tail.  In  the  19th  year  of  the 
king,  this  question  was  solemnly  argued  at  SerjeantVinn.; 
when  it  was  held  by  three  justices,  that  the  issue  were  not 
barred ;  and  by  five,  that  they  were  %.  The  former  in- 
sisted  that  the  issue  were  aided  by  the  second  savibg  clause ; 
the  issue  being  neither  party  nor  privy,  but  as  strai^;er8 
ckumfng  by  the  donor.  The  latter  denied  this ;  holding  the 
issue  clearly  lo  be  privy  to  the  fine  levied  by  their  ancestor. 
However,  if  any  doubt  remained,  an  act  was  now  soade  to 
remove  it;  and  it  was  declared  by  stat.  32  Hen.  VIII.  c. 
36.  that  a  fine  levied  by  a  tenant  in  tail  of  full  age,  ac« 
cording  to  stat.  4  Hen.  VIL  should  be  a  sufficient  bar  to 
himself  and  his  heirs  claiming  by  force  of  such  entaih 

(•)  1  Iiiit.  sea.  b.  (&)  19  Hen.  VIII.  6.;  sad  mbo  J>7fi»ti I. 
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There  was  in  this  act  an  exception  in  favour  of  tbe  inhe- 
ritance of  a  husband,  protected  by  stat.  11  Hen.  YLL 
c.  20  (a),  and  of  lands  where  the  reversion  was  in  the  king ; 
&o  that  a  Bne  of  such  land,  levied  by  tenant  in  tail,  re* 
mains  iutirely  on  the  construction  of  stat.  4  .Hen,  VIL 
The  parliament  took  the  same  care  of  the  king's  interesie 
in  the  case  of  recoveries,  as  in  the  case  of  fines ;  for  it  was 
declared  by  stot.  S4  and  35  Heq.  VIII.  c.  20.  that  no  re- 
version in  the  king  should  be  barred  by'a  recovery.  This 
was  not  before  the  point  had  been  agitated  in  court.  lo 
the  29th  of  the  king,  it  had  been  held  by  the  judges,  that 
a  recovery  suffered  by  tenant  in  tail,  though  a  bar  to  the 
issue,  should  be  no  discontinuance  of  the  tail,  and  ao  do  bar 
of  the  king's  reversion ;  but  Shelley  doubted  (&)•  Among 
the  provisions  for  giving  stability  to  these  securities,  we 
may  reckon  stat.  ^l  Hen«  VIII.  c«  19.  As  none  of  the  sta- 
tutes of  fines  exteaded  to  the  county  palatine  of  I^isncaS" 
ter,  it  was  thereby  ordained,  that  fines  levied  before  the 
justices  of  assise  there,  proclaimed  three  several  days  the 
sessions  tliey  were  ingrossed,  and  three  several,  days  the 
two  next  sessions,  should  have  the  same  force  as  fines  le* 
vied  in  the  court  of  common-pleas. 
.  The  principal  provisions  upon  the  nature  of  convey- 
ances were  such  as  cenoefued  uses  and  wills;  two  sub* 
jects  which>were  vei^  intimately  connected  in  their  circnm* 
ttaoces,  and  now  went  hand  in  hand  in  the  regulations 
the  parliament  thought  proper  to  devise  respecting  them* 
We  shall  therefore,  conformably  with  the  idea  that  pre- 
vailed at  the  time,  take  a  view  of  these  statutes  together, 
whether  they  relate  to  uses  or  wills,  in  the  order  in  whieb 
they  were  made,  as  the  most  natural  one  for  illustratii^ 
this  important  branch  of  our  law  of  real  property. 

In  the  last  reign  some  relaxation  had  been 
]>eTite  of  Und.  ^^^^  ^^  ^j^^  general  law  which  restrained  a  de« 

<•)  Vid.  apt,  140.  (t)  U  and  29  Hen.  Vm.  Dyer,  3S.  U  • 
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yke  of  lands.  We  ba^e  s^n  what  indCilgence  had  been  ^tven 
to  persons  in  the  king's  wars  to  make  feoffments  to  the  Use 
of  tbeir  wills^witbout  Kcence.  Again^  in  this  reign,  by  stat^ 
5  Hen.  VIII.  c.  4.  a  permission  was  given  to  tenants  in  ca^ 
file  to  aUen  without  licence,  and  if  they  left  a  son  within 
age,  tbeir  executors^  feoffees^  or  assigns,  were  to  have  the 
ward  and  marriage  towards  the  performance  of  the  will. 
By  Stat.  14  am}  15  Hen.  VIII.  c.  14.  those  in  the  king's 
service,  in  the  wars,  might  alien  tbeir  lands  for  the  per- 
formance of  their  wills,  without  a  fine  for  alienation,  Mrith* 
the  samd  indulgence  as  to  ward  and  marriage.  These 
were,  partial  regulations,  calculated  for  the  benefit  of  per« 
sobs  under  very  particular  circumstances. 
^  A  disposition  to  favour  devises  of  land  discovered  itself 
afterwards  in  a  mo^e  general  way,  in  stat.  21  Hen.  VIII. 
c.  4.  Ijand  devisable  by  custom  was  very  often  left  for 
executors  to  sell  ^  and  in  such  case,  if  one  of  them  refused 
to  join  in  the  sale^  the  sale  pould  not  bB  legally  perfected 
by  the  others  (a).  It  was  enacted  by  this  act,  tl^at  in  such 
circumstances,  where  any  of  the  executors  refused  to  take 
upon  them  the  bnrthen  of  the  administration,  a  sale  by 
those  who  did  act,  should  be  good  and  valid.  Though  the 
letter  of  this  act  extends  only  to  executors  who  have  a 
power  to  stUj  yet,  being  a  beneficial  law,  it  has  received  a 
liberal  construction,  and  has  been  considered  as  taking 
in  cases  where  land  is  devised  to  executors  to  sell ;  that  is, 
where  tfaey  have  not  barely  a  power,  but  a  power  coupled 
with  an  interest. 

Hitherto  we  see  the  power  of  devising  land  received 
some  favour  from  the  parliameAt;  but  this  matter  lyas 
taken  op  again  in  a  very  different  way :  the  power  of  devil- 
ing the  use  of  lands^  carried  the  general  power  of  transfer^ 
ring  property  by  will  muph  further  than  was  consistent  with  ^ 
the  nature  of  tenures.    It  tended  to  deprive  lords  of  tbeir 

(a)  Vid.  ant.  toI.  HI. 
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wards,  marriages,  and  reliefs,  and  the  lung  of  bis  pmier 
seisins  aftd  livery,  with  other  casualties,  which  constituted 
a  great  part  of  the  old  revenue  of  the  crown.  We  hare 
seen  itt  the  former  reign^  that  the  statutes  which  were  made 
to  protect  the  lord^s  claims  upon  a  descent  on  the  death  of 
cestui  que  use,  contained  an  exception  of  cases  where  a  wiO 
was  declared  (a)^  This  excited  a  ^reat  jealousy,  both  in  the 
king  and  other  great  landholders.  The  king,  in  the  2Sd 
year  of  bis  reign,  caused  a  bill  to  be  drawn^  which  was  to 
moderate  the  consequences  of  this  innovadon :  it  was  in* 
tended  by  this  bill^  that  every  one  should  have  free  liberty 
to  dispose  of  half  of  his  lands^  in  the  way  of  devise ;  ttid 
he  told  the  parliament,  if  they  would  not  take  a  reasonable 
thing,  when  offered,  he  would  seek  out  the  extremity  of  the 
law,  and  would  not  ofler  so  much  again.  This  act  passed 
the  lords,  but  was  rejected  by  the  commons.  Tbe  kkig^ 
disappointed  by  this  &iluTe,  consulted  the  judges  and  emi- 
nent lawyers,  and  tbe  question  was  solemnly  argued  in 
chancery,  where,  we  are  told,  it  was  decided,  that  a  man 
could  not  bequeath  any  part  of  hb  land  in  prejudice  of  his 
heir(6);  a  proposition,  of  which  there  could  be  little^oubt, 
if  it  is  to  be  understood  of  the  devise  of  land,  ancT  whkh, 
notwithstanding,  left  the  question,  as  to  declarations  of 
uses,  where  it  was.  The  only  remedy  was  to  destroy  uses 
entirely ;  and  it  was  with  that  view  that  the  statute  of  uses 
was  procured  some  few  years  after. 
Stotute  of  The  mischiefs  arising  from  uses  were  not  coo- 
tt«>«  fined  tothe  single  object  of  feudal  ctaimson  land, 

but  infected  almost  every  transaction  concerning  landed 
property.  These  mischiefs  were  not  subdued  by  the  reme- 
dies the  legislature  had  already,  at  diflferent  times,  applied. 
Indeed  one  of  those  remedies,  the  statute  of  Richard  UI.  had 
sfomewhat  increased  the  perplexity  before  complained  of, 
that  of  divers  claims  to  the'  same  land.  That  statute  bad  en- 

(c)  Vld.  ant.  159.  (b)  Burn.  Ite£  y^.  1. 119. 
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«bled  tbe  cestui  que*  use  to  make  feoffments  and  other  as- 
surances of  his  land,  while  the  feoflees  dtill  continned  their 
common-law  right  over  it  The  conseqnefice  of  this  was, 
ib9t  the  cestui  fue  use  might  limit  an  estate  for  life,  or  In 
tail^  or  make  a  lease  of  the  land ;  and  the  feoffee,  perhaps, 
might  do  the  same,  having  each  an  equal  right. 

Thus,  pavcha^rs  were  never  safe  while  two  persons  had 
the  disposal  of  the  same  land.  But  the  numerous  other  in- 
conveniences attending  uses,  as  recited  in  the  statute,  made 
it  necessary  to  apply  some  fundamental  reiffedy  to  these 
disorders.  Thk  was  meant  to  be  effected  by  the  famous 
statute  of  uses,  27  Hen,  VIII.  c.  10.  What  the  opinion  bf 
tbat  age  was  upon  this  subject,  and  what  was  the  design 
and  plan  of  that  statate,  cannot  be  better  collected  than 
from  the  title  and  preamble  of  it.  It  is  intitled,  ^<  An  Act 
**  concerning  Uses  and  Wills.^  And  the  preamble  states, 
that  ^<  ^Vhereisis^  by  the  common  laws  of  this  realm, 
^*  lands,  tenements,  and  hereditaments,  be  not  devisable 
^*  by  tesitament,  nor  ought  to  be  transferred  from  one  tb 
'^  another,  but  by  solenm  livery  and  seisin,  matter  of  re- 
'^eord,  writing  suflBcient  made  bandjide  without  covin 
*'  or  fiuud ;  yet,  nevertheless,  divers^and  sundry  imagina- 
f^  tions,  subtle  inventions,  and  practices,  have  been  used, 
^  whereiby  the  hereditaments  of  this  realm  have  been  con- 
^*  veyed  from  one  to  another  by  fraudulent  feoffments, 
*'  fines,  recoveries,  and  other  assurances  craftily  made  to 
**  secret  uses,  intents,  and  trusts ;  and  also  by  wills  and  tes- 
^'laments,  sometime  made  by  ntuk  parotx  smd  words,  some- 
*^  fame  by  signs  and  tokens,  and  sometime  by  writing,  and 
^*  for  the  most  part  made  by  such  persons  as  be  visited  by 
'*  sickness,  in  their  extreme  agonies  and  pains,  or  at  such 
**  ti0»  as.  they  have  scantly  had  any  good  memory  or  re- 
•*  membrance;  at  which  times,  they,  being  provoked  by 
'^  greedy  and  covetous  persons  lying  in  wait  about  them, 
^^  do  many  times  dispose  indiscreetfy,  and  unadvisedly, 
?*  their  lands  and  inheritances ;  by  reason  whereof,  and  by 

11 2  ^ 
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'<  occadon  of  which  fraudulent  feoffments/ fines^reedvi^ 
^<  riesy  and  other  like  assurances  to  uses,  copfidences,  and 
**  trusts,  divers  and  many  heirs  have  been  unjustly »  at  sun- 
^<  dry  tin)es,  disherited^  the  lords  hare  lost  their  wards, 
*<  marriages,  reliefs,  heriots,  escheats,  aids  pur /aire ^ 
^*  chevalier  K  purJUe  marier^  and  sctotly  any  pencMis  can 
^'  be  certainly  assured  of  any  lands  by  them  purchased,  nor 
^<  know  surely  against  whom  they  diall  use  their  acdons  olr 
<<  executions,  for  their  rights,  titles,  and  duties ;  also  meq^ 
^""married  bare  lost  their  tenancies  by  the  courtesy^ 
*<  women  their  dower ;  manifest  peijuries  by  trial  of  sodi 
*<  Secret  wills  and  uses  bare  been  committed ;  the  king's 
<<  highness  hath  lost  the  profits  and  advantages  of  lands  <rf 
*<  persons  attainted,  and  of  the  lands  craftily  put  in  feoflt^ 
<'  ments  to  the  uses  of  aliens  bom,  and  also  the  profits  of 
<<  waste  for  a  year  and  a  day  of  lands  of  felons  attainted  ^ 
<<  and  the  lords  their  escheats  thereof ;  and  many  other  in* 
^*  conveniences  hare  happened,  and  daily  doincrease  among 
'^  the  king's  subjectSi  to  tneir  great  trouble  and  inqnietness, 
<<  and  to  the  utter  subversion  of  tbe  ancient  comown  famos^ 
<*  of  this  realm :  for  the  extirpating  and  extinguishaoeni 
**  of  all  such  subtle  practisec^feoliments,  fines,  recoveries, 
<*  abuses  and  errors,^'  this  act  was  made.  Soch  is  the  pre* 
amble  of  the  act  usually  called  the  statute  of  uses;  wad  in 
all  pleadings  and  deeds,  the  sutute  for  trtmsfbrrmg  uses 
into  possession^  or  the  statute  for  emvej/mg  the  possession 
to  the  use.         ' 

If  one  statute  of  Richard  III.  had  added  to  the  foraiw 
mischiefs  of  uses,  another  furnished  a  hint  for  the  entire 
destruction  of  them.  That  monarch,  while  dvke  of  Glo- 
cester,  had  been  infeoffed  to  uses,  either  jointly  with  others, 
or  by  himself.  To  obviate  the  notion  of  law,  that  the 
king  cannot  be  seised  to  a  use,  and  the  manifest  injustice  of 
his  holding  such  lands  discharged  of  the  use ;  it  was  pro* 
vided  by  that  act,  that  where  he  was  joint  feoflfeey  the  other 
feoffees  should,  stand  seised  to  the  uses  without  him ;  and 
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where  be  was  sole  sdsed,  tbe  land  should  be  vested  in  the 
usiui  fuc  use,  in  tbe  same  manner  as  be  had  the  use.  In  a . 
similar  way,  the  statute  of  uses  enacts,  that,  when  any 
person  shall  be  seised  of  lands,  or  other  hereditaments,  to 
the  use,  confidence,  or  trust  of  any  other  person  or  body* 
politic,  tbe^persott  or  corporation'  intitled  to  the  use  in  fee- 
simple,  fee-tail,  for  life  or  years,  or  otherwise,  shall  from 
thenceforth  MMid  and  be  seised,  or  possessed  of  the  land,  of 
aad  in  the  like  estate  as  they  have  in  the  use,  trust,  or  con* 
fidenee;  and  that  the  estate  of  the  person  so  seised  to  the 
use,  shall  be  deemed  to  be  in  them  that  have  the  use,  in  such 
quality,  manner,  form,  and  condition,  as  they  had  J>efore 
in  tbe  nse.  Thus  the  statute  executes  the  use,  as  it  is 
termed;  that  is,  transfers  the  use  into  possession;  by 
which  means  the  ie9iui  fui  use  becomes  cbmpletely  pos-- 
aened  of  the  land  in  law,  as  he  was  before  in  equity. 

No  form  of  words  could  be  imagined  more  simple,  and, 
at  tbe  same  time,  more  eflicacious  for  the  annihilation  of 
uses,  .than  the^urview  of  this  act.    By  a  kind  of  legal 
magic,  the  whole  frame  of.  landed  property  seemed  on  a 
fudden  to  be  changM ;  and  every  man,  who  before  bad 
only  the  use  of  his  estate  atk  the  mercy  (almost)  of  his 
fisofiees,  was  made,  in  an  instant,  the  complete  and  law- 
fnl  owner  of  it.     Tbe  parliament  seem  not  to  have  fore- 
eeen  that  any  use  could  survive  the  operation  of  this  statute, 
or  any  new  one  be  created,  except  only  on  a  bargain  and 
sale ;  and  as  soon  as  that  was  discerned,  an  act  was  made  in 
tbef  fame  sessions  (a)  to  put  some  guard  to  these  transac- 
tions, by.requiring  them,  when  they  concerned  any  free- 
hold interest,  to  be  by  deed  indented  and  inroiled.    They 
designed,  mostoertainly,  that  lands  ^ould  pass  no  longer 
by,  limitation,  of  use,  but  by  formal  livery  on  tbe  land, 
matter  of  record,  or  some  other  common-law  conveyance, 
aa  oaentbned  in  the  preamble  of  the  statute. 

(a)  Clisp.l6. 
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had  made  good  the  threat  he  had  held  out  a  few  years  W- 
fore,  which  intimated  a  design  to  take  away  the  power  of 
devising  entirely.  When  this  restraint  was  wrought  up 
to  its  highest  pit^h,  the  inconveniences  of  it  were  felt  too 
sensibly  for  it  to  endure  long;  and  in  a  few  years  it  was 
found  necessary  to  allow,  by  express  statute,  the  power 
of  deviring  land,  upon  the  footing  that  had  been  proposed 
by  the  king;  some  years  before. 

sututeofwiiis.  Accordingly,  an  act  was  passed  in  the  thirty- 
second  year  of  the  king  (a),  which,  fron  the 
governing  idea  upon  this  subject,  was  inttded,  The  ait^ 
wUh^'wardsy  and  primer  seisins^  whereby  a  oian  may 
devise  two  parts  of  his  land.  The  preamble  intimates 
the  grace  and  goodness  of  the  king  towards  his  subjeoti, 
in  granting  them  everything  which  he  ib  his  benoFoleoce 
conld  confer  ;  and  states,  as  a  ^pason  for  making  tbb  act, 
that  persons  of  landed  estates  coul^  .  not  convenieody. 
maintain  hospitality,  nor  provide  for  their  families,  the 
education  of  their  children,  or  payment  of  their  deb0, 
.  out  of  their  goods  knd  moveables.  It  ordains  tberef<we^ 
that  ^11  persons  hai^ng  any  manors,  lands,  tenemaots,  or 
hereditaments,  may  give  an6  dispose  of  them^  as  well  by 
last  will,  or  testament  in  writing,  as  by  any  act  exeooled 
in  their  life^time,  in  the  following  manner :  If  they  held 
in  socage,  or  of  the  nature  of  socage,  and  hejd  none  of  the 
king  by  knight-service,  by  socage  in  chief,  nor  of  the  na- 
ture of  socage  in  chief,  nor  of  any  other  person  by,  knight- 
service;  or  if  they  held  of  the  king4n  socage^  or  of.  the 
nature  of  socage  in  chief,  or  of  any  other  person^  and 
none  tX  the  king  or  any  other  by  knight-servioej  d|ey 
might  devise  the  whole  ;  with  a  saving  to  the  king  l4  ^ 
primer  seisin f  and  reliefs,  and  fines  for  alienatipkO^aniltaU 
other  rights  and  dues  belonging  to  ^ocagMenure^  If 
they  held  of  the  king  in  chief  by  knight-service,  or  of  the 
nature  of  knight-service  in  chief,  they  might' devise  two 

(«)  Chap.  1. 
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parts^  or  as  much  as  should  amoant  to  the  yearly  value  of 
two  parts  in  three,  in  certainty ,  and  by  special  divisionsyso 
aait  might  be  known ;  saving  to  the  king  the  custody»ward- 
riitp,  and  prinier  seisin,  of  &s  much  of  the  lands  as  amounted 
to  the  fiill  yearly  value  of  a  third,  without  any  diminution, 
dower,  fraud,  covin,  or  cheat,  and  also  his  fine  for  aliena- 
tion. The  t^^me  if  they  held  of  the  king  by  knight-servioe 
in  chief,  and  had  also  other  land  of  the  king)  or  of  any 
other  by  knight-«ervice,  or  otherwise,  with  the  same  saving 
of  cttstody,  wardship,  primer  seisin,  and  fines  for  aliena^ 
tioii*  If  they  held  some  lands  by  knight-service,  and 
•flome  in  socage,  or  of  the  nature  of  socage,  of  any  common 
person,  then  they  might  devise  tim>  parts  of  those  hfeld  by 
]ciiight*6ervice,  and  all  those  held  in  socage,  with  the  same 
saving.  If  they  held  only  of  the  king  by  knight-service, 
and  not  in  clnef •;  or  held  by  knightrservice,  and  not  in 
chief  of  the  king ;  and  also  of  another  by  knight-service  y 
andalso  of  another  held  other  lands  in  socage,  or  of*  the 
aaiiure  of  socage ;  then  they  might  devise  two  parts  of. 
dmse  held  c^  the  king,  and  two  parts  of  those  held  of  flie 
others  by  knight-service,  and  the  whole  of  those  held  in 
socage;  saving  to  the. king  and  the  other  lords,  their 
•  respective  rights  and  casualties,  as  beforementioned. 

In  all  these  oases,  if  the  part  coming  to>  the,  king  did. 
not  amooDt  to  a  fall  third,  he  might  take  into  his  hands 
as  much  of  the  other  two  parts  as  woidd  make  up  a  clear, 
yearly  value  of  the. full  third  belonging  to  the  king  in 
title  of  wardship  and  primer  seisin,  or  the  like^  and  the 
l<Mnd  was  to  have  a  like  advantage  respecting  his  third  part, 
for  title  of  wardship:  and  all  persons  were  to  sue  their 
Uvmes  for  possessions,  reversions,  and  remainders,  and 
pay  relieft  md  beriots  as  before. 

It  was  declared,  that  if  two  or  more  persons  hekl  lands 
of  the. king  by  knightrservice,  jointly  to  them  and  the 
bdrs  of  one  of*  them  i  and  he  who  bad  the  inheritanoe 
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^  tO'tbe'finei  for  alienation,  without  licence,  directed  by* 
the  Jast  act  to  be  paid  by  those  who  took,  any  freehcrid. 
under  such  wills  ;  it  was  declared,  that  they  should  be  re^ 
nutted  by  suing  forth  the  king^s  pardon/  and  paying  the 
third  of  the  yearly  value  of  the  lands  so  devised :  and  the. 
chancellor  was  hereby  empowered  to  issue  such  pardons 
without  applying  to  the  king. 

It  was^  declared,  that  a  will  of  lands,  tenensents,  or  here- 
ditaments made  by  a  feme  cpTert,any  person  under  twenty^ 
one  years,  idiot,  or  of  noo-sane  memory,  should  not  be 
good  or  effectual. 

In  the  spirit  of  a  proviuon,  in  the  stat.  Marlb.(a)  it  wts 
ordained,  that  if  any  person  holding  by  knight-service  of 
the  king,  or  another,  or  in  chief,  by  will,  or  other  aet 
in  Jiis  life,  gave  his  manors,  lands,  tenements,  or  heredita- 
mei)ts»  by  fraud,  or  covin,  to  any  one  for  term  ^  yeai3i> 
'  life  or  lives,  with  one  remainder  over  in .  fee,  or  with 
divers  remainders  over  for  term  of  years,  life,  or  in  tail, 
with  remainder  over  in  fee-simple,  to  any  persoo,  or  to. 
his  right  heirs,  or  should  make  by  fraud  or  covin,  ccmi- 
trary  to  the  intent  of  this  act,  any  estates,  condltioofli 
menalties,  tenures,  or  conveyances,  to  defraud  the  king 
of  bis  iMrerogative,  primer  seisin,  liyery,  relief,  wardship, 
marriages,  or  rights,'  or  any  other  lord  of  his  wwrdships, 
rehefs,  beriots,  or  other  profits  whieh  should  arise  by  the 
death  of  any  tenant ;  then,  upon  oflice  being  found,  the 
king  should  have  his  right,  as  if  no  such  estate  had  been 
made,  until  such  office  be  legally  done  away  by  traverse,  or 
otherwise.  And  any  other  lord  might  bring  his.writ  of  ward, 
distrain  or  avow,  as  the  case  might  be ;  savings  however^ 
to  the  donees  or  devisees  their  interest  after  the  king  and 
lord  were,  satisfied.  Lastly,  it  was  provided,  that  where 
the  king  or  any  lord  took  any  lands  to  make  up  his  full 
«tbird;  the  person  from  whom  they  were  taken,  should 

(«)  Vid.  ant.  Vol.  II.  S2. 
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obtain  a  contribntioD  against  all  persans  intitled  fb  the 
other  two  parts  by  bill  exhibited  in  chancery. 

This  18  the  substance  of.  the  two  famous  statutes  coop- 
ceming  wills  of  land.  Except  in  the  instance  of  land 
<le?i8able  by  cnstom^  dehrises  before  these  statutes  we^in 
eoDsequence  of  some  feofitnent  to  the  use  of  a  wili^  so  that 
the  devise  made  in  pursuance  thereof ^  gave  only  an  equiter* 
bis  right  to  be  estabhsbed  by  the  authority  of  the  court 
of  chancery,  being,  in  fact,  no  more  than,  a  declaratSoa.of 
a  use;  but  now,  being  authorised  by  statute,  a  wilt  of 
land  became  a  new  mode  of  conveyance  on  -the  death  of 
abe  testator,  cognisable  in  the  courts  of  common  law.  So 
mneb  of  uses  and  wills ;  the  statutes  cqnceming  which  are 
strongly  allied  to  each  other  in  their  reason  and  conse- 
4|ueiioes,  and  may  be  considered  as  a  system  of  cbnstitn*' 
tions,  forming  a  remarkable  period  in  the  history  of  landed 
property. 

Thus  far  of  real  property.  We  shall  next  consider 
«ome  few  particular  instances  of  pariianmtary  interposi* 
tson^  for  altering  the  modes  of  securing  property,  and  re- 
dressing injuries  to  personal  estates,  before  we  come  to  the 
gvatni  alterations  which  were  made  in  the  administratiOB 
of  justice.  First,^  of  the  recognisance  in  nature  of  a 
s(Mttte  staple;  then  of  bankrupts,  and  usury. 

This  new-  security  was  framed  by  stat.  dS  Hen.-  VlH. 
c.  6.  and  was  denomtnatad,  after  the  original  from  whence 
it  was  framed,  ytf  Recogmxanee  in  the  nature  of  a  StattUe 
Siofk.  The  statute  staple,  as  we  have  seen  (a),  was  a 
charge  on  land,  which  was  contrived  as  a  security  to  be 
used  by  those  only  who  had  dealings  in  the  staple ;  it  was 
dMreforcy  like  the  statute-merchant,  confined  to  certain 
.persoas  and  places*  It  had,  however,  by  a  fiction  lately 
introduced  of  surmising  the  debt  to  have  been  contracted 
ftO  the  stapije^  been  extended  beyond  its  primary  design; 

(«)  VidL  SBt.  voL  n.  S93. 
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and  this  bas  tempted  many  to  court  a  situation  and  cba- 
racter,  from  which,  in  the  reign  of  Henry  VIII*  they,  would 
have  shrunk  with  horror :  so  that,  if  the  severity  of  the 
first  bankrupt-law  Was  carriec^.too  far,  the  opportunity  of 
imposing  on  the  ease  of  modern  ones  by  fraud  and  coUo- 
sion,  makes  many  doubt  of  their  beneGt  to  the  con^ 
munity* 

The  prejudices  against  usury  bad  wocn^off ;  and  a  ra* 
tional  commerce  had  taught  the  nation  that  an  estate  m 
money,  as  weU  as  an  estate  in  land^  might  be  let  out  to 
hire,  without  the  breach  of  one  moral  or  reUgious  dutjr* 
The  parliament  coneurred  witii  the  opinionof  the  tincs^ 
and  by  stat.  37  Hen*  VIIL  c.  9.  all  former  acts  (a)  against 
usury,  as  an  offence,  were  repealed ;  and  a  certain  som  to 
be  given  for  the  loan  of  money  was  permitted,  under  Che 
following  terms  and  precautions :  In  the  firat  pkce,  it  was 
by  this  statute  enacted,  that  no  person  stiould  sell  his  wares 
or  merchandize,  and  within  three  months  buy  them  again 
at  a  lower  price;  nor  should  any  one  by  means  of  anycor* 
rupt  bargain,  loan,  exchange,  chevisance^  shift,  inteiMt 
of  any  wares,  merchandizes,  or  other  thing ;  or  by  anjr 
other  corrupt  or  deceitful  way  or  means,  pr  by  any  covifi 
or  conveyance,  receive  or  take  for  the  forbearing  or  giving 
day  of  payment  for  a  year  for  his  money  or  other  thing  due 
,  for  the  said  wares  or  merchandiaes,  or  other  thing,  above 
l(y»;  nor  should  sell,  bargain,  or  mortgage  any  lands 
upon  any  higher  interest:  and  those  who  tqinsgressed  in 
any  of  these  points,  were  to  forfeit  treble  the  value  of  the 
thing  bargained  for,  and  suffer  fine  and  imprisonment  at 
the  king^s  pleasure.  The  provisions  of  this  act  have  un- 
dergone some  qualifications  by  later  .statutes  (&)• 

la  speaking  of  the  administration  of  justice,  we  shall 
first  mention  certain  new  courts,  which  were  erected  by 

(«)  so  H«D.  m.  c.  5.    S  Hen.  UK  c.  5»  6.    U  Han.  VO.  c.  8. 
(&)  Sut  Sand  3  Ed.  YI.  c.  SO.    13  £1.  c.  8.   31  £1.  c.  5,  &c.  * 


CHAP^  xxyiw.      .     HENRY  yiUt  ^ 

parli^iK^iit:  some  of  the$e  coiM^erned  criiniiial  n^tfAtSy 
and,  therefore,  will  be  oiore  pfoperly  noticed  hefeaftf&ir^; 
others,  which  were  of  a  civij  qatur/e,  u^ajr  vepy  prop^r^ji; 
be  pJaced  here:  they  all  related  to  the  better  coUectipu  and 
o^tfiagem^nt  of  the  king's  revenue. 

The  dissolution  of  religipus  l^ouses  opened  a  new  somtpP 
of  revenue  to  the  crown  ;  for  the  goyernaiy^e  of  which ^^as 
erected  by  stat,  21  Hen.  VHL  c.  27.  The  Co^rt  ^f^ug^ 
mewtatim  of  the  Bevenues  of  the  Crown  of  England.  Thtf 
was  a  cgui^t  of  record,  with  a  seal ;  a  person  was  to  be 
appointed  find  called  chancellor  of  the  court  of  augmenta? 
tioo$«  There  was  beside  to  be  ^  treasurer,  attorney,  soli- 
citor^ ^vjeral  auditors  and  recei  vors,  with  clerks^  and  other 
neoessary  retainers  to  a  court.  Another  was  established 
by  Stat.  S3  Hen.  VIII.  c.  39:  called  the  Court. of  Generd 
SMTvt^f^rs  of  the  King's  Lands.  This  was  to  be  a  court  of 
record,  and  to  have  a  seal.  Several  persons  were  to  he 
appointed  and  called. the  general  surveyors  of  the  king's 
lands;  which  several  persons  were  to  constitute  only  one 
officer.  The  treasurer  of  the  Jiing-s  chamber  was  always 
to  be  trea^ur^  of  the  revenues  of  this  court,  and  was  to 
rai^  next  to  the  surveyors ;  the  next  officer  was  to  be  the 
king's  ^Uoriyy  of  thi^  court ;  the  next  .was  m^^  of  tjlie 
woocU:  then  followed  the  several  ^uditor^i  f^iyl  rc^ceiyo^s; 
clerks  were  to  fy&  appointed,  with  other  npcessary  ;^en- 
dages  to  a  court.  All  such  lands,  and  no  other,  fks  >ver9 
iDenti9nQ)j  in  a  schedulje,  signed  with  the  k\uf^»  ;5ign-aia- 
ni^l,  wec^  jtobe  ^jUihin  jthe  order  and  govecnfince  of  thi9 
coi^t.  H^ry  ^tfterwards,  in  :the  38th  year  qf  his  reigj^^ 
di^oiv^d  botjb  4»f^  courts  ^y  letters  R^c^n/t^  ai^  by  ^eH^ 
t^rs  patepi  c^e^ted  ^  new  cpurt  of  augf^n^tion :  \^\^ 
which  acts  .o^  ^otlpority  ha^e  .4>^a  be)^  c^^trary  t9  law^ 
and  ^o  xet^if,^  ^  cpi^fkrp^ipn  ^f  p^rlis^Q^ti;o  give  tlji/eip 
force,  as  was  afterwards  done  by  stat.  1  j£d«  YU  c.  ^. 
But  the  date  of  this  re-establishment  was  short ;  for  queen 
Mary,  acco^d^r^  ,t^  ^  power  giv^i>  her  by  s^at.  1  Mar* 
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e.  10.  did^  by  tetters  patent  in  that  same  year,  dissolve  this 
court;  and  the  next  day>  by  other  letters,  united  ike  same 
to  the  exchequer:  which  last  step  was  resolved  after- 
wards (a)  by  all  tbe  judges  to  be  uttefly  void,  as  there  re- 
mained after  the  dissolution  no  court  to  be  united  (A). 
Such  was  the  fortune  of  these  two  courts. 

By  Stat  32  Hen.  VIIL  c.  45.  a  court  of  the  first^ruiis 
md  tenths  wavestablished.  .This  was  a  court  of  record, 
with  a  seal ;  the  principal  officer  of  which  was  to  be  called 
chancellor  of  the  first*fruits  and  tenths.  Therewas  to  be 
a  treasurer  of  the  first-fruits  and  tenths;  the  third  person 
in  the  court  was  to  be  the  king's  attorney  of  the  first-fruits 
and  tenths :  there  were  to  be  auditors  and  clerks  messengers, 
and  other  retainers.  This  was  dissolved  by  stat.  1  Mar* 
sess.  2.  c.  10.  and  th6  clergy  exonerated  from  these  pay- 
ments by  Stat.  2  and  3  Ph.  and  Mar.  c.  4.;  and  though  tbe 
crown  resumed  the  first-fruits  and  tenths  by  stat.  1  El.  c.  4. 
yet  the  court  was  not  revived. 

For  the  survey  and  management  of  the  valuable  fruits 
of  tenure,  a  colirt  of  record  was  erected  by  stat.  82 
Hen.  VIII.  c.  46.  called  The  Court  of  the  King's  Wards^ 
To  this  was  annexed,  by  stat,  SS  Hen.  VIIL  c.  22.  The 
Court  of  Liveries;  so  that  it  then  became  The  Court  of 
Wards  and  Liveries.  This,  like  other  parts  of  the  king's 
revenue,  was  before  under  the  government  of  the  eit* 
chequer. 

This  judicial  establishment  had  a  longer  continuance 
than  the  other  novelties  of  this  sort  projected  by  Henry 
and  his  parliament ;  it  continued  as  long  as  the  object  Of 
its  judicial  cognisance  bad  existence,  exercising  this  juris- 
diction with  great  vigour  till  the  abolition  of  tenures. 
An  establishment  of  such  importance  deserves,  therefore^ 
some  more  particular  notice  among  tbe  innovations  in  oor  • 
juridical  polity. 

'  (•)  Dyer,  4  SI.  16,  {h)  4  Intt.  If^. 
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TJm  court,  as  appears  bv  the  preambie  of  the  Court ^jfvards 

.1.1..  "  101  «nd  Iivenes 

act  for  establishing  it^  was  not  only. for  the  ma-  erected, 
oagement  of  wards  properly  so  called,  but  also-of  idiots  And 
fook  natural  in  the  king's  custody,  and  also  for  licences  to 
be  granted  to  the  king's  widows  to  marry,  and  fines  to  be 
made  for  marrying  without  his  licence.  For  managiivg  such 
persons  and  their  property,  a  court  of  record,  with  a  seal, 
was  thereUy  erected,  to  be  called  The  Court  of  the  King's 
Wards.  A  chief  officer  was  to  be  appointed  by  the  king,  to 
be  called  master  of  the  ^ards,  who  was  to  keep  the  seal  ] 
then  another,  called  the  king's  attorney  of  the  wards,  the 
king's  receiyer-general  of  the  lands  of  the  wards,  and  two 
others  to  be  called  auditors  of  the  lands  of  the  wards.  All 
lands,  add  other  hereditaments  whatsoever,  belonging  to 
such  wards,  were  to  be  in  the  order,  survey,  and  governance 
of  tljis  court.  The  master  of  the  wards  was  authorized  to 
issuersucb  prpcess  as  was  then  in  use  in  the  king's  Duchy 
chamber  of  Lancaster,  held  at  Westminster,  for  any  mat- 
ter or  debt  touching  or  arising  from  such  property.  He 
was  ta  hold  a  court  at  the  times  of  the  four  terms,  and  all 
process  from  the  court  of  exchequer  upon  this  head  was  in 
future  to  be  void.  The  authorities  through  the  act  are 
mostly  given  to  the  master,  with  the  advice  of  the  attor- 
ney, receiver,  and  auditors :  .they  had  power  to  take  re^ 
cognisances,  and  to  commit'  to  prison.  By  stat.  33  Hen. 
VUI.  c.  22.  §11  transactions  relating  to  the  king's  liveries 
\iere  brought  within  the  9urvey  of  this  court,  and  the  master 
o£  the  king's  wards  was  thenceforth  to  be  the  vtaster  of  the 
king's  ward^^  and  of  the  liveries :  a  person  was  also  ap- 
pointed, to  be  called  surveyor  of  the  kidg's  liveries,  who 
was  to  take  precedepce  next  before  the  king's  attorney  of 
the  wards. 

The  Stat.  33  Hen.  VIIK  c.  39.  for  erecting  the  court 
of  surveyors  of  the  king's  lands,  contains  numerous  pro- 
visions applicable  to  all  the  beforementioned  courts,  and 
alao  to  that  of  the  Duchy,  and  court  of  exchequer :  we 
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shall  take  notice  only  of  the  following  very'  general  de- 
scription of  their  jurisdiction.  It  was  ordained,  that  all 
mantier  of  debts,  detinues^  trespasses,  acconnts,  reckon- 
ings, wastes,  deceipts,  negligences,  defaults,  contempts, 
complaints,  riots,  quarrels,  suits,  strifes,  contrayerries, 
forfeitures,  offences,  or  other  things,  arising*  in,  for,  or 
upon  any  matter,  cause,  or  thing,  committed  to  the  order 
and  governance  of  any  of  these  courts,  wherein  the  king 
was  only  party ;  and  also  all  manner  of  estates  for  term  of 
years,  betweeA  party  and  p^rty,  concerning  the  premises, 
were  to  be  cognisable  in  these  courts  respectively,  wkh 
power  to  correct  and  punish  all  persons  convicted  of  any 
of  the  above  offences.  There  was  an  exception  put  of  the 
above  general  words,  of  all  treasons,  murders,  and  felonies, 
of  estates,  rights,  titles,  and  interests,  as  well  of  inherit- 
ance as  of  freehold,  other  than  jointures  for  term  of  fife. 
All  suits,  bills,  plaints,  informations,  declarations,  com- 
plaints, answers,  replications,  allegations,  causes,  matters, 
and  issues,  were  to  be  pursued,  made,  and  tried  in  sach 
several  court^,  by  due  examination  of  witnesses,  writing, 
proof,  or  by  such  other  ways  or  means  as  by. the  several 
eourts  should  be  thought  expedient  (a). 

Such  was  the  extensive  authority  given  to' these  new 
tribunals,  among  which  the  court  of  wants  and  liveries 
was  most  distinguished,  from  the  interesting  nature  of  the 
subjects  of  cognisance  there,  which  involved-tbe  concerns 
of  so  many  of  the  king's  subjects,  in  an  article  of  suck 
serious  consequence  to  them  and  their  fkmiiies. 

Some  attention  was  paid  by  the  parlisiment  to  the  admi* 
nistration  of  justice ;  and  several  acts  were  passed,  in  order 
to  remove  obstacles,  and  expedite  the  proceedings  and  pro* 
cess  of  courts.  Process  of  outlawry  was  allowed  by  stat. 
2S  Hen.  VIII.  c.  14.  in  actions  on  stat.  5  Rich.  II.  of  for- 
cible entries ;  and  the  process  of  debt  allowed  in  actions  ot 

(«)  Sect.  57.  S9. 
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covenant  and  annuity.  By  ch,  1 5.^  of  the  same  statute,  costs 
were  giFeo  to  defendants^  upon  nonsuit  or  verdict,  with  the 
same  process  and  execution  for  recovery  thereof  as  plain* 
tiffs  would  have.  This  was  in  the  following  actions :  on 
the  statute  of  forcible  entries,  5  Rich.  IL  in  debt  or  co« 
venant  upon  any  specialty  or  contract,  detinue  of  goods,  in 
accompt^  trespass  on  the  case,  and  action  upon  a  statute  for 
-u  wrong  to  the  plaintiff.  There  was  a  proviso  added,  th^t 
plaintifis  suing  in/crnU  pauperis  should -not,  hereby,  be 
made  liable  to  pay  costs,  but  should,  instead  thereof, 
suffer  some  punishment  at  the  discretion  of  the  justices ; 
and  this  punishment,  we  are  informed,  was. usually  whip- 
ping (tf>  Again,  it  was  {Provided,  -by  stat.  24  Hen.  VIII. 
G.  S.  that  this  act  should  not  give  costs  against  any  plain- 
tiff suing  to  the  use  of  the  king.  By  stat.  2i  Hen.  VIU. 
c.  19.  costs  and  damages  are  given  to  an  avowant  in  re« 
plevin  or  second  deliverance^  if  the  plaintiff  was  nonsuit, 
or  otherwise  barred,  in  the  same  manner  as  the  plaintiff 
would  have  recovered  them.  Where  lands  delivered  in 
execution  were  evicted,  a  remedy  by  scire  facias  against 
the  party  or  his  executor  is  given  by  stat.  32  Hen.  VIII. 
c  5.  to  have  the  part  of  the  debt  unsatisfied,  out  of  other 
lands  belonging  to  him. 

Provision  was  made  by  stat.  4  Hen.  VIII.  c.  4.prod«]iiatioot 
for  proclamations  on  exigents  in  foreign  cpun-^**  e»g«nt«. 
ties,  which  act  was  perpetuated  by  stat.  6  H^.  VIII.  c.  4. 
It  was  diereby  directed,  that  where  in  any  action  personal 
a  defendant  was  described  of  one  county,  and  an  exigent 
was  awarded  tntoanother,  it  should  be  lawful  for  the  justices 
io  award  awritof  proclanuition  to  the  sheriffof  the  county 
ot  which  the  defendant  was  described ;  or  if  the  king's  writ 
runneth  not  there,  then  to  the  adjoining  county.  The 
pf«M:)amation  was  to  contain  the  effect  of  the  action,  and 
te  direct  the  sheriff  to  make  three  proclamations  witM^ 

(a)  Salk.  506. 
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bis  county  at  tbree  cHfFerent  days,  two  in  full  county- 
court,  the  third  at  the  general  sessions,  requiring  him  to 
yield  himself  to  thesheriff  of  the  foreign  county  into  which 
the  exigent  was  awarded.  Such  proclamation  was  to  have 
the  same  return  as  the  exigent,  and  to  be  made  out  by  the 
sagne  officer.  Any  outlawry  promulged  in  a  forefgn 
county,  without  award  o^  such  writ  of  proclamation,  was 
declared  void. 

Several  regulations  were  made  respecting  ju- 
^'^^  rors,^  well  to  secure  a  regular  appearance  of 
them  at  the  trial,  as  to  guard  against  or  to  punish  peijury 
and  misbehaviour.  Two  of  thes^  parliamentary  provisions 
were*  confined  to  jurors  in  London.  In  the  former  reign  (a), 
it  had  b^ien  endeavoitred  to  enforce  appearance  by  larger 
issues:  there  being  some  doubt,  how  these  were  to  be  l^ 
vied,  it  was  now  directed  (i),  that  the  mayor  might  distrain 
for  them.  This  was  confined  to  actions  in  the  city  courts. 
By  the  last  it  was  ordained,  to  prevent  delays  for  want  of 
jurors,  tltat  in  all  city  actions  depending  in  the  courts 
At  Westminster,  the  sheriffs  might  summon  persons  hav- 
ing goods  to  the  value  of  100  marks,  as  well  as  those 
having  lands  or  tenements  of  fqrty  shillings  value  annu- 
ally. It  further  directs,  what  issues  should  be  returned 
on  the  first  and  second  distress,  and  all  the  subsequent 
one^(c), 

A  more  general  provision  was  made  fay  stat.  35  Hen.  Vffl. 
t3.  &.  to  effect  a  due  appearance  of  jurors  at  nwt  prius* 
It  was  ordained,  that. where  the  jurors,  upon  «n  issue 
joined,  in  a  court  at  Westminster,  were  to  have  forty 
shillings  freehold,  the  venire  facias  should  specify  quorum 
qiiilibet  habeat  quadraginta  solidaias  tetrtgy  tenementi^ 
vel  redditus  ad  minu:^;  and  the  sheriff  was  not  to  return 
persons  who  were 'not  so  qualified.  lii  cases  whieb  did 
not  reqaire  that  cIuubo,  be  was  not  to  return  any  that 

(a)  Vid.  ant.  143.  (b)  SUt.  4  Hen.  VIII.  c.  3. 

(c)  Vid.  also  Stat,  5  Hen.  VUL  c  S. 
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had  not  some  freehold ;  and  in  both  cases,  he  was  to  re* 
turn^  six  sufficient  liundredors,  at  least,  if  there  were  so 
many  within  the  hundred.  •  Upon  every  first  habeas 
carporOf  or  distringas,  with  a  nisi  pritts,  the  sheriff  was 
to  return  at  least  five  shillings;  at  the  second,  ten  shil* 
lings;  at  the  third,  thirteen  shillings  and  fourpence ;  and 
upon  every  subsequent  one  he  was  to  double  the  issues, 
till  a  full^jury  was  sworn,  or  the  process  otherwise  de^^ 
termined.  If  a  full  jury  should  not  appear,  or  after  chal- 
lenges there  was  likely  to  he^  default  of  jurors,  the  jus- 
tice, at  request  of  the  plaintiff  or  defendant,  might  com- 
mand the  sheriffito  name  and  appoint  as  many  persons  of 
the  same  county,  then  present  at*  the  assises  or  nisiprius^ 
as  would  Doake  up  a  full  jury,  who  should  be  added  to  the 
pannel,  and  their  names  annexed  to  it :  these  were  to  be 
liable^  to  challenge,  as  if  they  had  been  impannelled  on  the 
venire  facias;  and  if  they  made  default,  they  might  be 
fined  as  jurors  at  commok  law.  The  jurors  first  impan- 
nelled were  nevertheless  to  lose  their  issues,  the-sSlme  as  if 
the  jury  had  remained  for  default  of  jurors,  unless  they 
were  excused  upon  any  reasonable  cause  by  the  justice ; 
in  like  manner,  if  the  jury  was  not  taken  by  reason  of  the 
not  coming  of  t}ie  justices. ,  The  subsidiary  juroirs  added, 
according  to  the  directions  of  this  act,  constituted  what 
were  called  tales  de  circumstaiftibus^  and  they  were  men« 
tiqned  under  that  appellation,  in  stat.  37  Hen.  YQI.  c.  £2. 
made  for  continuing  this  act,  which  was  only  temporary. 

Now  we  are  upon  the  subject  of  jurors,we  may 
intrciduce  a  statute  made  for  altering  the  pro-      ^^"^ 
ceedings  in  attaint*  .  We  have  observed,  in  the  last  r^ign, 
^  that  the  parliament  had  provided  a  new  way  of  punishing 
jurors,  and  had  foregone  the  ancient  villainous  judgment  in 
attaint  (a)^Tbat  statute  was  only  experimental ;  and  there- 

(a)  Vid.  aat  149.     ^ 
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fore  after  being  contiimed  by  one  at  tbe  beginning  of  tiiis 
reign^  :waa  suffered  to  expire  in  the  third  year  of  this 
kings  (a).  <  Atuints^  therefore,  again  returned  to  their  an-. . 
cient  t:ourse,  till  stat*  23  Hen*  VIII.  c.  3.  which  renewed 
the'  policy  of  the  act  of  the  last  reign,  in  the  following 
manner:  In  every  case  of  an  untrue  verdict,  between 
party  and  party,  in  any  suit,  plaint,,  or  demand,  before 
judges  of  rbcord^  where  the  thing  in  demand  \^us  worth 
f6rty  pounds,  and  did  not  concern  a  man's  life,  the  party 
grieved  might  have  an  attaint  against  the  jurors  and  the 
party;  with  summons^  resummons,  and  distress  infinite 
against  them,  and  also  the  grand  jury.  Every  one  of  the 
grand  jury  was  to  have  freehold  of  the  yearly  value  of  forty 
shillings.  The  distress  against  the  grand  jurbrs  was  to  be 
awarded,  and  opeti  proclamation  was  to  be  made,  and  this 
was  to  be  fifteen  days  before  the  return  of  the  distress.  If 
'  the  party  or  any  of  the  petit  jurors  made  default,  the 
grand  jury  was  to  be  taken  against  every  one  so  making 
defaull*^  Those  who  appeared,  were  to  have  no  answer 
to  the  plaiutifF,  except  thai  they  madt  true  serement  (pro« 
vide4  they  were  the  sajne  persons ;  and  tbe  writ,  process, 
return,  and  assignment^  were  good  and  lawful),  and  the 
party  was  to  plead  that  they  gave  a  Jrue  verdict ;  and  if 
they  pleaded  in  bat^  the  grand  jury  was;stili  ta  go  on  to 
enquire  whether  tbe  first  jofy  gave  a  true  vetdicu  If  the 
jUly  wetb  convicted,  each  of  them  was  to  forfeit  twenty 
pounds^  half  to  the  king,  and  half  to  tbe  party  grieved ; 
they  were  also  to  be  fined  at  the  discretion  of  the  justices, 
and  their  oath  never  more  accepted  in  any  court :  the 
party's  plea'being  also  found  against  him,  the  plaintiff  was 
to  be  restored  to  what  h^  had  lust^  with  reasonable  costs 
and  damages.  It  iiras  ordained,  that  outlawry  or  excom- 
municatiun  otlim  phitntiff  should  be  a  void  plea,  not  to  be 

(«)  SUt.  lHca.Via.  c34. 
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answered.  In  process  of  attaint,  day  was  to  be  given  as  in 
a  writ  of  dower,  and  no  essoin  or  protection  to  be  allowed. 
An  attaint  was  not  to  abate  for  the  death  of  the  party,  or 
any  of  the  jury. 

If  the  verdict  was  for  a  personal  thing,  as  debt,  tres-; 
pass,  or  the  like,  under  forty  pounds,  there  was  to  be 
the  same  process  and  pleas,  and  delays  were  in  the  same 
manner  to  be  removed :  only  the  qualifications  of  th«>  ^ 
grand  jury,  need  not  exceed  five  marks  yearly  of  freehold, 
or  the  property  of  one  hundred  marks  of  goods  and  chat*-' 
tels  'y  and  the  petit  jurors,  if  attainted,  were  to  forfeit  only 
five  pounds,  and  also  make  fine  and  ransom. 

In  either  case,  if  there  were '  not  sAfficient  qualified 
jarors,  a  iaks  might  be  awarded  into  the  next  county. 
The  remedy  of  this  statute  was  also  extended  to  persons 
grieved  by  any  untrue  verdict  of  inheritahce  in  descent,  or 
.  of  freehold  or  inheritance  in  reversion  or  remainder*  If 
the  pbuntifF  was  nonsuit,  or  discontinued,  he  was  to  make 
fine  by  the  discretion  of  the  justicefi.  All  attaints  were 
thencefiorwa^d  to  be  taken  in  the  king's  bench  or  c«Mn- 
mon^pleas,  and. in  no  other  court;  and  nisi privs  might 
be  granted  by  the  justices  upon  the  distress :  every  petit 
jnrdr  might  appear  by  attorney. 

There  is  a  proviso,  declaring^  that  this  statute  shall  not 
prejudice  the  act  of  the  last  reign  (a),  respecting  attaints 
in  the  city ;  but  that  attaints  might  be  either  brought 
there  in  the  hustings,  or  under  this  act.  To  obviate 
some  infringement  which  it  was  apprehended  the  city- 
privileges  might  undergo  by  the  general  form  of  this  act,  it 
waa  in  a  subsequent  statute  declared  (6),  that  in  attaints  for 
verdicts  given  by  citizens,  the  jurors  need  no  qualification 
of  freehold,  but  only  to  have  400  marks  in  value  of  goods 
and  chattels ;  and,  further,  that  the  justices  should  sit 

{a)  Stat,  n  Hen.  VII.  c.  31 .  Vid.  snt  143.    ;  {h)  Stat.  37  Hen.  VIII.  c.  5. 
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at  Guildhall^  or  elsewhere,  in  the  city,  to  try  such  at- 
taints (a). 

Such  was  the  new  form  into  which  this  ancient  pro* 
ceeding  for  punishing  the  perjury  of  jurors  was  now 
thrown :  it  has  been  treated  ^very  fully  in  the  early  parU 
of  our  History ;  and  when  it  underwent  so  important  a 
revolution,  it  seemed  proper  that  such  changes  should  be 
recounted  equally  at  large. 

Statute  of  ^     The  attaining  of  substantial  justice  was  pro- 
jeoWl.  moted  by  a  new  statute  of  amendment  and  jeo- 

fail :  this  was  stat.  32  Hen.  VIII.  c.  30.  whi^h  took  away 
some  of  the  minute  causes  of  exception  (o  which  records  and 
proceedings  were  before  1  iable.  It  ordains,  that  after  ver- 
dict judgment  shall  be  given,  notwithstanding  any  oiis- 
pleading,  lack  of  colour,  insufficient  pleading,  or  jeoAil, 
any  miscontinuance,  discontinuance,  or  miscoDveyiog  of 
process,  misjoining  of  tbe  issue,  lack  of  warrant  of  attorney 
of  him  against  whom  tlie  verdict  is,  or  any  other  default, 
or  pegltgence  of  any  of  the  parties,  their  couoMllors,  or 
attornies ;  nor  shall  any  writ  of  error,  or  of  false  judgment, 
be  maintainable  on  account  of  any  of  tb^  defects  above- 
mentioned.  -By  tbe  same  statute,  attornies  are  required 
to-  deliver  their  warrants  of  attorney  to  be  entered  of 
'  record,  the  same  term  the  issue  is  entered^  under  penalty 
of  10/.  and  imprisonment  at  the  discretioi)  of  the  coort. 
After  this  act,  miich  room  was  still  left  for  the  parliament 
to  interpose  on  the  same  subject,  as  has  beeo  since  done 
by  many  statutes  of  greater  extent  than  the  present. 

While  these  provisions  were  made  to  prevent  tbe  failure 
of  actions  on  account  of  trifling  defects  in  the  proceeds 

*  (a)  It  appears  from  tht  preamble  of  tbif  ftatute,  that  Uie  city  prWileie 
about  trials  run  thus :  That  inquisitions  of  the  citizens  of  London  should  be 
taken  at  St  Martinis  le  Grand,  or  at  the  Guildhall  of  the  city  of  LondoHi 
and  not  elsewhere,  except  inquisitions  before  tbe  justices  in  eyre,  at  tbe  tower 
of  London,  and  for  the  deli¥ery  «f  th«  gaol  ^f  Ntwfite. 
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ings,  the  ancient  strictness  was  still  preserved  in  criminal 
prosecutions:  in  these  it  tvas  thought  not  inconyenieilt 
to  allow  any  exception  which  cOuid,  upon  any  fair  pre- 
tence, be  taken  in  favour  of  the  life  or  liberty  of  a  defend* 
ant,  after  conviction.  But  the  stat.  21  Hen.  VIII.  c.  S« 
ordained,  that,  for  the  future,  the  words  vi  ei  armiSf  vu 
ddicety  cum  baculiSy^culuUiSy  arcubus^  et  sagiitis^  or  any 
of  the  same  or  like  words,  if  omitted  in  an  indictment  or 
inquisition,  shall  not  be  a  cause  to  avoid  such  indictment 
or  inquisition,  by  writ  of  error,  plea,  or  otherwise.  A 
doubt  has. been  raised  on  the  construction  of  this  statute; 
whether  it  was.meant  to  extend  to  all  the  wor4?  there  te* 
cited,  or  only  to  those  which  come  under  the  tddelicet^ 
This  has  prevented  theTulI  benefit  .that  otherwise  might 
have  been  derived  from  this  only  statute  of  jeofail  which 
relates  to  crimiiial  proceedings. 

As  the  end  of  all  laws  is  the  qui^t  and  peace  of  society, 
the  limiting  a  period  of  time  within  which  persons  must 
pursue  tbetr  remedy  by  action,  was  a  wise  and  politic 
constttotion.  Some  statutes  were  made  for  the  limitation 
of  actions  (a) .  The  cruel  proceedings  upon  penal  statutes 
in  the  last  reign,  made  it  necessary  to  fix  some  bounds  to 
common  informers.  By  stat.  1  Hen.  VIIL  c.  4.  aptions 
on  pentti  statutes  were  to  be  brought  by  the  king  within  three 
years^  and' by, any, common  person  within  one.  Thjs  act 
being  temporary,  was  continued  by  stat.  7.Hen.  Vlll.a  3. 

A  more  general  provision  was  made  for  limit-  statute  of  u* 
ations*in  several  real  writs,  by  stat.  32  Heny  notation. 
VIII.  c.  2.  which  states  in  the  preamble,  two  inconve- 
niencies  from  the  present  length  of  limitation :  one  is,  that 
it  was  above  the  remembrance  of  any  msUi  to  try  and  know 
the  certainty  of  the  point  in  issue;  and  thatpersons,  though 
they  and  their  ancestors  had  been  in  long  possession,  could 
not  enjoy  their  estates  in  safety.  To  remedy  this,  the  follow** 
ing  alterations  were  made :  That  no  person  should  .sue  a 

*  (a)  Yixl,  ant.  vol.  U.  124. 


269  HENRY  VUI.  chap*  xxyiiu 

writ  of  right|  or  make  prescription,  title,  or  claioiyaU 
leging  the  seisin  of  his  ancestor,  any  otherwise  than 
within  threescore  years  before  the  teste  of  the  writ,  or  be- 
fore thp  prescription,  title,  or  claim  made :  That  no  per- 
son should  maintain  an  assise  of  mortauncestor,  cosinage, 
aiel,  writ  of  entry  upon  disseisin  done  to  an  ancestor,  or 
any  other  action  possessoiy  bf  any  further  seisin  of  himself 
or  his  ancestor,  but  within  fifty  years  before  the  teste  oi 
the  writ ;  nor  of  bis  own  seisin,  above  thirty  years  before 
the  teste  of  the  writ;  nor  should  avow  or  make  cogni- 
sance for  any  writ,  suit,  or  service,  alleging  a  seisio 
thereof  in  himself,  his  ancestor,  or  any  one  whose  estate 
be  had,  above  fifty  years  next  before  the  making  of  the 
avowry  or  cognisance*  All  formedons  in  reverter  and  re- 
mainder, and  every  scire  facias  on  it  fine,  was  to  be  sued, 
used,  and  taken,  within  fifty  years  after  the  title  and  cause 
of  action  accrued  ;  and  if  a  writ  was  brought,. prescrip- 
tion, title,  claim,  avowry,  or  cognisance,  xvas  made  aDy 
otherwise^  and  was  traversed,  and  found  againsttbe  perseo 
so  doing,  be  was  to  be  barred  for  ever. 
Trinity  term  -Among  the  provisions  relating  to  the  admi- 
•itered.  nistration  of  justice,  we  must  not  forget  one  for 
bringing  Trinity  term  more  forward  in  the  year^  This  was 
Stat.  32  Hen.  VIIL  c.  21.  which  states  two  reasons  for  such 
achange:  first, thatin  thisr season  there  had  often  happened 
the  plague  and  other  sicknesses ;  secondly,  that  it  wasa  great 
impediment  to  poor  people  who  ought  to  be  employed  about 
their  harvest.  It  was  therefore  thought  proper  to  take  off 
the  two  last  returns,and,  instead,  to  add  one  lo  the  beginning 
of  the  term  (a).  For  this  purpose  it  was  enacted,  that  this 
term  should  have  only  four  common  returns ;  the  first  of 
which  was  to  be  in  crastino  Sanct^t  Trinitatis ;  the  second, 
in  octahis  Sancta  Trinitatis ;  the  third,  in  quindtna  Sonde 
Trinitatis^  as  before ;  b^t  the  fourth^v  as  to  be  a  die  Sdncta 

{a)  S«e  the  Diagram  exhibiting  the  returns  as  they  were  last  adJiKted  by 
th«  Stat.  Dits  ccmfHunts  in  Baneo^  52  Hen.  UI.  ant.  toI.  U.  58. 
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Trinituiis  in  ires  sepiimanas^  which  was  to  talce  its  com* 
mettceoieot  from  Trinity  Sunday  into  three  weeks  next 
following,  and  was  to  have  its  return  with  the  fourth  day 
next  following,  as  was  usual  in  the  other  returns;  and  the 
returns  tit  crastino  SancH  Johannis  Baptista,  in  octabis 
Sandi  Johannis  Baptisi^e,  and  m  fuindend  Sancti  Johan-- 
fUs  Sapiista,  were  thenceforward  to  ber  abolished.  It 
was  ordained,  that  this  term  should  begin  the  Monday  next 
after  Trinity  Sunday,  for  the  keejHng  of  essoins,  prefers, 
returns,  and  the  other  usual  ceremonies;  and  that  the 
full  term  should  commence  on  Friday  next  after  Corpus 
Christi  day.  When  this  alteration  was  made,  another 
was  also  necessary  for  adjusting  the  relation  the  term,  after 
this  modification,  was  to  bear  with  the  others.  In  the  old 
scale,  settled  by  the  stat.  Dies  communes  in  Banco ^  a}l  writs 
issued  in  Hilary,  term,  and  those  of  no  other,  were  re- 
turnable on  some  of  the  returns  in  Trinity  term ;  and  all 
those  issued  in  Trinity,  fell  upon  some  r^um  in  Micljael- 
mas:  this  relation  was  still  preserved,  but  it  was  ordered 
in  this  way*  Jf  any  writ,  in  a  real  action,  was  returnable 
m  octabis  HUarviy  then  day  was  to  be  giveh  in  crastino 
Sanctte  Trimtatis;  if  in  quindeni  Sancti  HUarii,  in  octa-^ 
Us  Sonets  Trimtatis;  if  in  crastino  Purificaiionis  Beat^ 
Marue^  in  quiniend  Sancta  Trinitatis;  if  in  octabis  Pu--  . 
rificatianis  Beata  Marue^  then  a  die  Trinitatis  in  tres 
sepiinams.  Again,  if  in  crastino  Sancti  Trinitatis^  in 
crastino  Ammarum;  if  in  octabis  Sancta  Trinitatis^  in 
crastino  Sancti  Martini;  if  m  quindend  Sancti  Trinitatis^ 
in  octabis  Sancti  Martini;  if  a  die  Trinitatis  in  tres  s^ti- 
manasj  then  in  quindend  Sancti  Martini.  % 

Provision  was  likewise  made,  as  in  the  reign  of 
Henry  IlL  to  adapt  this  alteration  to  the  return  of  writs 
of  dower.  If  a  writ  of  dpwer  was  returnable  in  quindeni 
Pasch^f  day  was  to  be  given  in  crastino  Sancta  Trinita-' 
tis;  if  a  die  Paschie  in  tres  sepiimanas,  in  octabis  Sancti 
Trinitatis;  if  a  die  Paschit  in  U7vum  mensem ^  in  quindeni 
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Sancta  Triniiaiis;  if  a  dit  Paschi-e  ihqu%nq\  septimafmSf 
or  in  crastino  Ascemionis,  .then  a  die  sancia  Triniiaiis in"^ 
tres  septimanas^  Again  >  if  in  crastino  Saficia  Triniiatis, 
then  in  ociahis  Sancti  Mickaelis;  if  inoctabis  Sancta  Trini' 
talis,  in  quindena  Sancti.  Mickaelis;  if  in  quindena  Sancta 
TrinitatiSy  a  die  Sancti  Mickaelis  in  ires  sepiimanas;  if 
a  die  Sancia  Trinitatis  in  tres  sepiimanas,  then  a  die  Sancti 
Mickaelis  in  ununi  mensem^  or  otherwise,  says  the  act,  a$ 
it  is  appointed  by  the  statute  of  Marlbridge«  Thus  far  of 
real  writs.  It  was  ordained,  further,  that  all  common 
writs  and  processes,  as  well  personal  as  mixed,  returnable 
in  Trinity  term,  should  be  returnable  on  some  of  the  four 
returns  directed  by  tjiis  act.  The  justices,  however,  io 
such  and  the  like  cases  and  processes,  where  special  da}% 
had  been  used  to  be  appointed  for  the  return  of  writs  and 
processes,  wer&.aathorized  to  continue  to  appoint  special 
days  as  it  seemed  convenient  to  them.  The  days  appointed 
to  be  given  in  qiMre  impedit  by  the  statute  of  ,MarIbridge, 
and  in  attaint  by  stat'.  5  Ed.  III.  c.  7.  as  far  as  they  were 
not  cpntrary  to  this  act,  were  still  to  continue. 
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Many  new  Treasons  created — Treason  by  wriiing  or  speak'- 
ing'-^to  disobey  the  King*s  Proclamations-^Statuie  of 
the  Six  Articles — Punishment  of  Poisoning — Of  Larceny 
— Servants  ejnbezzling  Goods — Larceny  in  a  House — 
Law  against  Gypsies — Cheating  by  false  Tokens — Gam^ 
ing — Trial  of  Treason  committed  in  WaUs^-^nd  com- 
mitted  out  of  the  Bealm-^Trial  of  Piracy — Trial  of 
Bloodshed  in  the  Palace — The  Benefit  of  Clergy  taken 
away — The  Question  of  Clergy  debated  brfore  the  Council 
'-^TheKin^s  Determination — Abjurati&n  amt  Sanctuary 
— Clergy  again  taken  from  certain  Ojfenders^^Sanctuary 
taken  from  certain  Offenders. 

r 

1  Hs  'law  of  crimes  and  punishments  began  to  assijime 
•a. very  different  appearance.  An  alteration  in  circum- 
stancesj  and  an  alteration  in  sentiments,'  induced  the 
parliament  to  give  a  keener  edge  to  the  law,  in  many 
cases.^  To  suffer  such-oflences  as  murder  and  robbery, 
larceny^  burning,  and  other  crimes,  t6  enjoy  impunity, 
through  a  peculiarity  in  legal  notions,  or  defects  in  the 
course  of  josdce^  was  thought  too  inconsistent  with  the 
good  order  and  peace  of  society  to  be  any  longer  endured. 
Many  statutes  were  made  for  the  due  punishment  of  such 
enormities.  Besides  this  modifjring  of  comihon-Iaw  of- 
fences, the  character  of  the  times,  and  that  of  the  prince 
upon  the  throne^  contributed  to  the  enacting  of  many  new 
crimes,  with  newmethodsof  trial  and  punishment ;  all  which, 
together,  exhibit^  greater  shew  of  noyeky  than  bad  been 
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introduced  in  our  criminal  la,w  in  any  of  the  preceding 
reigns. 

The  penal  statutes  of  this  reign  may  be  naturally  divided 
into  such  as  concern  religion^  and  the  king^s  person  and 
government ;  tbo^e  which  regard  inferior  offences;  and 
such  as  make  any  change  in  the  mode  of  trial  at  common 
1^^^  or  in  any  other  way  affect  the  punishment  of  offend- 
ers; and,  lastly,  those  that  respect  the  benefit  of  clergy 
and  sanctuary.  '' 

The  penal  acts  relating  to  the  king's  person  and  govern- 
ment, and  to  the  alteration  made  in  religion,  constitute  the 
first  bead  of  enquiry :  these  were  all  repealed  by  stat.  1  Ed. 
VI.  c.  12.  and  not  one  of  them  has  any  influence  on  the  body 
of  our  law  in  force  at  this  day.    Notwithstanding  this,  they 
are  extremely  worthy  of  observation,  when  considered  in  an 
Manynewtrei^  historical  light.   These  laws  were  intirelyofa 
sons  created,     new^  impression,  totally  differing  from  any  that 
had  gone  before,  both  in  the  description  of  crioaes,  and  the 
seventy  with  which  they  punished  them.    In  these  statutes 
treason  and  misprision  of  treason  were  madetbe^onsequence 
of  every  action  and  every  word  that  tended  to  affect  the 
regal  dignity ;  the  dl^edience  of  men  was  secured  by  oaths, 
and  the  discovery  of  guilt  facilitated  by  methods  unheard 
of  in  the  common  law.     Though  ib^sa  statutes  vrejcp  all 
abrojgajbedy  yet  thii  offences  therein  created  wejre  revive4  in 
the  subsequent  reigns,  with  infierior  penalties ;  and  mmj 
of  their  regulation^  were  foUowedin  similar  circi^nstances) 
fio  that  thesp  jiaws  gave  rise  to  a  new  species  of  oriouoal 
jurisprudence,  which' b^s  be^p  adppted  occasiooally  ever 
since ;  tempered,  liowevjcr,  vrxth  greater  shew  :pf  ^ioflera- 
tion.    Fpr  these  reasons,  as  w^U  .as  tp^-displ^y  itbf^ij  petPM^ 
lis^r  Sttile  and  extravagance,  wj^  shall  tre^t  t;bem  fu%,  ^ 
.that  n/early  in  the  order  in  which  they  were  mad^.. 

.|;t  ,wa9  uot  till  the  2.5th  yfiar  pjf  bi^  reigp,  ths^p  UcW 
had  involved  himself  in  ipQ^uures  jv?bich  forced  hiffli  to 
H^ck  ^cts  of  v]plence^  as  marked  bis  gpy^t^nn^eD^  /p^ 
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sanguinary  and  tyrannical.  Having  parted  with  his  queen 
Catharine^  embroiled  himself  with  the  Emperor  and  the 
Pope,  and  taken  the  resolution  of  throwing  off  the  papal 
yoke,  be  found  himself  under  a  necessity  of  securing  what, 
be  bad  done  by  an  act  of  parliament,  which  was  to  con^- 
firm  the  divorce,  and  the  marriage  with  Anne  Bol^ne,  and 
to  settle  the  succession  of  the  crown  upon  the  issue  of  that 
marriage.  Stat.  25  Hen.  YIII.  c.  22.  was  passed  for  this 
purpose.  After  giving  the  sanction  of  parliament  to  the 
steps  which  bad  been  lately  taken  by  the  king  respecting  his 
two  queens,  it  enacted,  that  if  any  person  by  writing,  or 
imprinting,  or  by  any  exterior  act  or  deed,  ma-  Tr^on  b 
liciousJy  procured,  or  did  any  thing  to  the  peril  writing  or 
of  the  king's  person;  or  gave  occasion,  by  writ-  *^^^  '"^* 
ing,  print,  deed,  or  act,  whereby  the  king  might  be  dis- 
turbed of  the  crown;  or  by  writing,  print,  deed,  or  act, 
procured,  or  did  any  thing  to  the  prejudice,  slander,  or 
derogation  of  queen  Anne  or  her  issue  by  the  king,  so  as 
to  interrupt  their  title  to  the  crown,  as  limited  by  that  act, 
such  offence  sl^ould  be  high-treason.  And  if  any  persons, 
hjf  words  onb/f  should  publish  or  utter  any  thing  to  the  peril 
of  the  king,  or  slander  of  the  marriage  with  queen  Anne, 
qr  to  Uie  slander  or  disherison  of  the  issue  of  that  marriage, 
it  was  made  misprision  of  treason.  All  persons  of  full  age 
were  to  take  an  oath  to  fulfil  and  maintain  the  objects  of 
that  act;  and  those  who  refused  to  take  such  oath,  when 
required,  were  to  be  held  guilty  of  misprision  of  treason  ; 
the  precise  form  of  which  oath  was  afterwards  prescribed 
by  slat.  26  Hen.  VIII.  c.  2. 

When  the  way  was  once  pointed  out  of  surrounding 
the  king's  person  and  dignity  with  new-made  treasons,  and 
of  binding  people  to  their  duty  and  allegiance  by  express 
and  formal  oaths,  we  shall  presently  see  how  ready  the 
parliament  was,  on  every  qccasion,  to  fabricate  and  alter, 
as  circumstances  changed,  these  fresh  devices  for.  the  se- 
curity of  government  and  religion. 

VOL.  ly:  *       T  , 


274  HENRY  VIIL  cbap.xxix. 

In  the  very  oext  year  an  act  was  passed,  in  order  to  re- 
strain **  all  manner  of  shameful  slanders  and  dangers 
«<  which  might  happen  to  the  king's  person,  or  that  of  the 
"  queen/'  It  was  by  stat.  26  Hen.  VIII.  c.  13.  made 
Mgh-treasan,  if  any  one  did  maliciously  wish,  wtU,  or  dc» 
sire  by  words ,  or  writing,  or  by  craft  imagine,  invent, 
practise,  or  attempt  any  bodily  harm  to  the  person  of  the 
king,  queen,  or  of  their  heir  apparent,  to  deprive  them  of 
their  dignity,  title,  or  name ;  or  if  any  did  slanderously 
and  maliciously  publish  and  pronounce,  by  express  writing 
or  words,  that  the  king  was  heretic,  schismatic,  tyrant,  in* 
fide],  or  usurper  (which  latter  words  were  intended  to  bridle 
the  insolence  of  some  friars);  or  if  any  withheld  from 
the  king  his  castles,  fortresses,  or  holds,  or  rebelliously 
detained  any  of  his  ships,  ordnance,  artillery,  or  qnunitioO) 
and  did  not  deliver  them  up  within  six  days  after  proclama- 
tion. This  act,  besides  taking  away  sanctuary  in  cases  of 
high-treason,  increased  the  forfeiture  upon  attainder,  by 
declaring,  that  all  lands,  tenements,  and  hereditaments,  ^ 
any  estate  of  inheritance,  in  use  or  possession,  should  be 
forfeited  ;  which  words  included  estates  taU. 

By  the  last  act,  we  find  that  not  only  exterior  acts  and 
deeds  (as  the  preceding  statute  expressed  it),  and  writing, 
but  words  expressive  of  a  Tunsh  were  made  treason.  We 
shall  soon  see  that  the  legislature  laid  the  sanne  penalty  opon 
the  thoughts  or  belief  of  men  (a),  if  expressed  bywords. 
After  Stat.  27  Hen.  VIII.  c.  2.  which  made  it  treason  to 
counterfeit  the  king's  sign-manual,  privynngnet,  or  jprivy* 
seal,  there  follows  stat.  28  Hen.  VIII.  c.  7.  made  for  tike 
succession  of  the  crown^  after  the  death  of  Anne  BoUyne,  and 
the  king's  ftiarriage  to  his  queen  Jane.  The  former  act  of 
succession  was  thereby  repealed ;  and  now,  similar  provi- 
sions were  made  in  favour  of  the  issue  and  succession  by 
this  new  marriage.  The  king  being  empowered,  io  de- 
la)  SUt.  U  Hen.  Tin.  c  7. 81. 


CHAP.  XXIX.  HENRY  VIIL  276 

fault  of  issue,  to  appoint  a  successor^  by  letters  -patent  or 
by  iriiljit  was  made  high-treason  to  interrupt  the  succession 
of  the  issue,  or  of  the  persons  so  appointed  by  the  king  (a)« 
It  was  made  high-treason  to  procure  or  do  any  thing,  by 
words,  writing,  print,  or  deed, /or  the  repeal  or  avoidance 
of  that  act;  and  the  slander  of  the  queen  and  her  issue, 
or  the  doing  any  thing  to  the  peril  of  the  king's  person, 
was  made  high-treason,  in  the  very  terms  of  the  former 
act  of  succession^  It  was  moreover  made  high-treason« 
if  any  one  by  words,  writing,  imprinting,  or  any  other 
exterior  act,  directly  or  indirectly,  accepted,  took^judged, 
or  belteaed,  the  marriages  with  queen  Catharine  and  Anne 
to  have  been  ^ood  and  lawful :  or  slandered  the  sentences 
of  the  archbishop  therein ;  or  took,  accepted,  named,  or 
called  any  of  their  children  legitimate  \  or  craftily  ima* 
gined,  invented,  or  attempted,  by  colour  of  any  pretence, 
to  deprive  the  king^  queen,  or  their  heirs^  or  those  the  king 
should  appoint,  of  any  of  their  titles,  styles,  or  regal 
power. 

Bat  the  most  singular  part  of  this  act  was  the  following 
clause,  which  enacted,  that  if  any,  being  required,  by 
commissioners  properly  authorized,  to  make  oath  to  an- 
swer such  questions  as  should  be  objected  to  him  upon  any 
clause,  article,  sentence,  or  word  in  that  act,  did  con- 
temptuously refuse  to  make  such  oathy  or,  after  making  it, 
refused  to  answer j  he  should  be  guilty  of  high^-treason : 
a  species  of  examination  unknown  to*  the  ancient  com- 
mon  law  of  the  country.  The  act  even  goes  further, 
and  says,  that  "  if  any  protested,  that  they  were  not 
'^  bound  to  declare  tl^eir  thought  and  conscience,  and 
*•  stiffly  thereof!  abided,*  it  shouldbe  high-treason ;  so  [ittle 
ashamed  were  the  makers  of  this  act  to  be  confronted  with 
the  mischiefs  that  would  naturally  ensue  firom  it ;  and  so 
ready  were  they  to  undertake  the  cruel  task  of  obviating 

(«)  SMst.l8, 19,!20. 
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the  consequences  of  former  severities  by  imposing  new 
ones.  This  ^  act  contained  one  more  treason ;  which 
was,  in  case  any  one  refused  to  take  the  oath  prescribed 
for  the  observance  of  it ;  the  former  oath  of  a  similar  im- 
port being  repealed  and  dispensed  with  (a).  The  matter 
of  this  act  was  so  various,  and  of  such  a  peculiar  kind,  and 
the  manner  in  which  it  might  be  enforced  so  insidious,  that 
it  became  an  engine  in  the  hands  of  government,  by  which 
they  might  catch  any  man  whom  they  wished  to  destroy. 
This  act  is  a  strong  instance  how  absolute  Henry  had  be- 
come, when  the  parliament  conferred  on  him  the.  po-rver  to 
.dispose  of  the  succession  to  the  crown. 

This  was  followed  by  an  act  Qi)  to  extinguish  the  autho- 
rity of  the  bishop  of  Rome.  There  is  a  long  preamble^ 
stating  the  usurpations  of  the  Tope  in  spirituals  and  tem- 
porals; and  that,  notwithstanding  the  laws  which  had  lately 
been  made,  <^  d4vers  seditious  and  contentious  persons, 
'^  being  imps  of  the  said  bishop  of  Rome,  do,  in  corners 
"-and  elsewhere,  whisper,  inculke,  preach,  and  persuade, 
^^  and  from  time  to  time  instill  into  poor  and  unlettered 
'^  people  the  advancement  and  continuance  of  the  said 
'^  bishop's  feigned  and  pretended  authority/'  For  these 
reasons  it  was  enacted,  that  if  any  one  by  writing,  cypher- 
ing, printing,  preaching,  or  teaching,  deed  or  act,  obsti- 
nately or  maliciously  held  or  stood  with,  to  extol,  set  forth, 
maintain,  or  defend,  the  authority  of  ^he  bishop  of  Rome» 
or  invented  any  thing  for  the  advancement  of  it,  he  should 
incur  the  penalties  of  stat.  16  Rich.  II.  c.  5.  that  is,  a 
pnemunire  {c) ;  being  a  process  originally  contrived  for 
repressing  the  incroachments  of  papal  power.  To  engage 
all  persons  in  an  express  obligation  to  support  the  king 
against  the  Pope,  an  oath  was  framed,  by  which  the  taker 
renounced  the  Pope  and  all  his  authority  and  jurisdiction ; 
and  this  oath  was  to  be  taken  by  all  officers  and  ministers 

(«)  Sect^34, 35.     (&)  Stet  28  Hen.  VIIL  c.  10.     (c)  Vid.  ant.  toI.  UI.  16& 
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apiritual  and  Uy ;  every  religious^  person ;  all  those  who 
took  orders,  or  any  degree  in  the  university ;  and  it  was 
made  higb^treason  to  refuse  this  oath  when  it  wus  required 
to  be  taken:  so  that  all  hopes  of  reconciliation  with  the 
chorcb  of  Rome  seemed  cut  off  by  this  statute. 

That  the  king's  power  to  dispose  of  the  crown  might 
not  be  thwarted  or  interrupted  by  the  marriage  of  any  of 
his. family  against  his  will,  it  was,  by  stat.  28  Hen.  VIIL 
c*  18.  made  high-treason,  both  in  the  man  and  woman^  if 
any  one«  espoused,  married^  o/  took  to  wife  any  of  the 
king's  children,  being  lawfully  born,  or  otherwise  com- 
morily  reputed  for  his  children  ;  or  any  of  the  king's  sisters, 
or  aunts  on  the  part  of  the  father;  orjiny  of  the  lawful 
children  of  the  king's  brethren  or  sisters,  or  even  to  con- 
tract  marriage  with  them,  without  the  king's  licence  under 
the  great  seal ;  or  to  deflower  any  of  them,  being  unnfiar- 
ried.  These  were  the  penal  laws  made  in.  this  short  par-  , 
Itament,  in  the  2Sth  year  of  the  Wing. 

The  next  treason  that  was  made,  was  to  en-  «,  ,.   .     ., 

'  ^  To  disobey  tiie 

force  obedience  to  the  king's  proclamations,  king's  procia- 
The  late  proceedings  of  the  king  about  the  ™*^**'"«* 
ilrticles  of  Religion,  and  other  injunctions  which  had  been 
pobliahed  by  his  sole  authority,  had  been  excepted  against 
as  contrary  to  law ;  because  the  king  had,  withoutconsent 
of  parliament,  altered  some  laws,  and  laid  taxes  on  his  spi- 
ritual subjects  {a).  This  occasioned  the  famous  statute  St 
Hen.  VIII.  c,  8.  The  preamble  of  this  act  sets  forth  <*  the 
**  contempt  and  disobedience  of  the  king's  proclamations 
•f^  by  eome  who  did  not  consider  what  a  king  hy  his  royal 
^*  power  might  do;  which,  if  it  continued,  would  tend  to 
^^-  the  disobedience  of  the  laws  of  God,  and  the  dishonour 
f^  of  the  king's  majesty,  who  may  full  ill  bear  it.  Consider* 
^^  ing  also  that  many  ocoasioos  might  require  speedy  reme- 
'^'iltes,  and  that  delaying  these  tilla  parliament  met,  might 

(a)  BoTD.  Ref.  vol.  L  351. 
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'^  occasion  great  prejudices  to  the  realm ;  and  that  the  king^ 
"  by  his  royal  power  given  ofGod^  might  do  many  things 
^'  in  such  cases ;''  it  was  therefore  enacted,  that  the  king  for 
the"  time  being,  with  advice  of  his  council,  might  set  forth 
proclamations^  with  pains  and  penalties  in  them,  which 
were  to  be  obeyed  as  if  they  were  made  by  an  act  of  par- 
liament. This,  however,  was  not  to  go  so  £eir  as- that  any 
one  should  suffer  in  his  estate,  liberty,  of  person,  by  virtue 
thereof;  nor  that  by  any  of  the  king's  proclamattoQs,  the 
laws  or  customs  of  the  realm  should  be  subverted.  The^ 
'statute  directs  the  method  in  which  these  proclamations 
were  to  be  issued,  and  how  those  should  be  punished  who 
disobeyed  them ;  and  then  adds,  that  if  any  offended  against 
them,  and,  in  further  contempt,  went  out  of  the  kingdom, 
it  should  be  high-treason.  The  same  power  of  issuing 
proclamations  was  given  to  the  counsellors  of  the  king's 
successor  while  under  age,  with  the  like  penalties  for  dis- 
obeying them ;  a  power  of  which  the  Protector,  in  the 
next  reign,  availed  himself,  in  order  to  bring  about  the 
changes  in  religion  (a). 

statute  of  the  In  the  Same  parliament  was  passed  the  famous 
MX  articles,  ^c^.  ^f  ^^^  gj^  articles,  stiled,  "  An  Act  for  abo- 
lishing Diversity  of  Opinions,^'  by  which  the  parliament  en- 
acted six  of  the  strongest  points  in  the  Romish  rel%iony 
under  the  severest  penalties.  The  preamble  says^  that  ^'  the 
<<  king  hoped  that  a  full  and  perfect  resolution  of  the  said 
<^  articles  should  make  a  perfect  concord  and  unity  amongst 
**  all  his  stUfjetis!^  The  ready  way  to  eflSect  this,  it  was 
thought,  would  be,  to  establish  them  by  law,  since  thecon^ 
vocation  of  bishops  and  learned  men  bad  agreed  upon  them 
as  settled  orthodox  doctrine.  It  wa&  therefore  enacted,  by 
Stat.  31  Hen.  VIIL  c.  U.Jirst,  that  if  any  one  by  word» 
writing,  printing,  cyphering,  or  any  othenvise,  did  teach, 
preach,  dbpute,  or  hold  opinion  against  liberal  presence,' 

(a)  Bani.Ref.ToI.LS5S. 
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be  should  suflcr  deatb  as  a  heretic  by  burnings  and  forfeit 
as  in  case  of  high*treason ;  secoTidfyy  that  if  any  one 
preached  in  any  sermon,  or  collection  openly  made,  or 
taaght  in  any  common  school  or  congregation,  or  obsti* 
nateiy  affirmed  or  defended  that  the  communion  in  both 
kinds  was  necessary ;  or  thirdbfj  that  priests  might  marry ; 
or  fourthbfy  that  vows  of  chastity  might  be  broken ;  or 
fifthlifj  that  private  masses  should  not  be  used ;  or  sixthly y 
that  auricubtr  confession  was  not  expedient ;  it  should  be 
adjudged  felony.  To  these  it  was  added,  that  if  any 
priest,  or  any  other  who  had  vowed  chastity,  did  marry, 
oir  contract  matrimony ;  or  if  any  priest  who  was  or  sliould 
be  married,  did  carnally  use  his  wife,  or  any  Woman  to 
whom  he  was  contracted,  6v  was  apenfy  amoersant  orfanvi- 
liar  with,  boUi  the  man  and  the  woman  should  be  guilty 
of  felony.  This  severe  branch  against  unchaste  practices 
was  not  reUsbed  by  the  popbh  clergy,  and  is  said  to  Imve 
been  put  in  by  Cnmavelly  to  make  this  bloody  law  cut  with 
two  edges.  If  that  was  the  design^  the  clergy  got  relieved 
from  this  well*intended  stroke  the  next  year;  when,  by 
stau  S2  Hen.  VIII.  c.  10»  this  latter  part  of  the  law  was 
changed  jfrom  felony  to  forfeiture  and  iipprisonment. 

After. this  act  of  the  six  articles,  there  was  another 
brought  in  by  CramMTj  which  was  intended  to  ipitigate 
the  late  Jaws  about  religion.  In  this  measure  the  king 
very  readily  concurred,  being  then  engaged  in  a  war,  and , 
wiriuog  every  thing  to  remain  quiet  at  home.  This 
was  Stat.  94,  35  Hen.  VHL  c.  1.  intitled.  An  Act  for  the 
tuhamement  ef  True  MeHgimy  and  abolishment  of  the  con-- 
traty*  One  design  of  &is  provision  was  to  put  a  stop  to 
the  use  of  TindoT^  translation,  and  to  promote  the  read- 
ing the  authorised  translation  in  English;  after  ^hich  it 
eaaeted,  that  if  any  spiritual  person  did  preach,  teach^ 
defend^  or  maintain,  any  matter  or  thing  contrary  to  the 
good  instructions  and  determinations  that  had  or  should  be 
set  forth  by  the  king,  he  should,  for  the  first  offence,  re- 
cant; if  he  refused  to  recant^  or  offended  a  second  tune, 
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be  was  to  abjure,  and  bear  a  faggot ;  which  if  he  refused 
to  do*  or  ofFended  a  third  time,  he  was  to  be  burnt  as  a 
heretic.  But  lay^persons  so  offending  were,  for  the  third 
offence,  or  for  refusing  to  abjure,  and  bear  a  fiElggot,  only 
\o  forfeit  all  their  goods,  and  suffer  perpetual  imprison- 
irifent ;  so  that  the  laity  offending  against  the  six  articles 
and  other  popish  doctrines,  were  intirely  freed  from  tbc 
hazard  of  burning,  and  the  spiritualty  suffered  only  on 
the  third  conviction.  They  were  also  permitted  to  bring 
witnesses  in  their  defence  (a). 

The  marriage  between  the  king  and  Anne  cf  Qem 
being  pronounced  void,  an  act  passed  to  confirm  the  sen- 
tence; and  it, was  now  declared,  as  it  had  been  on  former 
occasions  of  the  same  kind,  that  by  word  or  deed  to 
accept,  take,  judge,  or  believe,  that  marriage  to  be  good, 
or  to  attempt  to  repeal  that  act,  should  be  high-treason. 
This  was  by  stat.  32  Hen.  VIII.  c.  25.  In  the  following 
year,  another  of  this  whimsical  monarch's  unfortunate 
queens  gave  occasion  to  the  penalty  of  high-treason  bang 
inflicted  on  transactions  of  a  very  nice  and  singular  natare. 
Queen  Catharine  Hcward  was  attainted  by  stat.  33  Hen. 
-VIII.  c.  21.  of  high-treason  for  incontinence;  and  it  was 
enacted  further,  that  if  the  king,  or  any  of  his  successors, 
should  marry  a  woman  who  was  before  incontinent,  it 
flhould  be  high-treason  if  she  concealed  it ;  and  any  per- 
son knowing  it,  and'not  revealing  it  to  the  king,  or  cue  of 
his  council,  before  the  marriage,  or  within  twenty  days 
after,  should  be  adjudged  guilty  of  high-treason.  Farther, 
if  the  queen,  or  wife  of  the  prince,  should,  by  writing, 
message,  words,  tokens,  or  otherwise,  move  any  one  to 
have  carnal  knowledge  with  them,  or  any  others  should 
move  either  of  them  to  that  end,  it  should  be  high-reason. 

A  third  act  waa  made  for  the  succession  to  the  crown, 
which  entirely  overturned  the  former  appointments ;  this 
was  Stat.  35  Hen.  VIIL  c.  1.     There  was  a  new  .oatbj 

(a)  Burn.  Ref.  rol.  I.  308. 
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devised  in  place  of  that  before  sworo,  as  well  against  the 
suprecnacy  of  the  pope,  as  to  nikintaiD  the  successioQ  or- 
dained by  that  act.  It  was  made  higb^treason  to  refuse 
that  oath|  or  to  do  any  thing  contrary  to  this  act^  or  to 
the  peril  and  slander  of  the  king's  heir,  as  limited  therein. 
TbQ  king's  stile  and  title  was  settled  by  stat.  55  Hen.  YIII. 
c,  S.  in  the  following  words:  "  Henry  VIII.  by  the  grace 
'^  of  God,  King  of  England,  France  ai\d  Ireland,  Defender 
<^  of  the  Faith,  and  of  the  Church  of  England,  and  alsaof 
'^  Ireland, in  earth  the  Supreme  Head ;"  and  it  was  declared 
bigb«treason  to  attempt  to  deprive  him  of  it. 

This  variety  of  penal  laws  shews  a  want  of  temper  in 
the  legislature,  which  is  hardly  to  be  paralleled.  The 
passions  and  xaprice  of  the  king  seemed  to  be  adopted  by 
the  .parliament,  wbich  condescended  to  enfoi^ce  by  statute 
every  thing  he  could  ask  or  wish ;  ordaining  for  law  the 
strangest  inventions  that  ever  were  thought  worthy  to  be* 
come  the  objects  of  penal  jurisprudence. 

It  follows,  that  we  should  now  sfie^k  of  such  statutes 
as  were  mad^  respecting  common  offences :  these^  though 
not  ^o  niunerous  as  the  former,  were  of  considerable  im- 
portance, and  are  many  of  them  in  force  at  this  day. 
The  variation  made  in  the  crime  of  larceny  by  some  that 
have  already  been  mentioned,  requires  a  more  particular 
notice;  after  these,  we  sl^all  proceed  to  other  felonies; 
and,  lastly,  to  misdemeaoours :  but  first  it  will  be  proper 
to  consider  two  statutes  relating  to  homicide,  which  are 
the  only  two  in  this  reign  upon  that  head. 
^  One  of  these  statutes  was  to  remove  a  doubt  concern- 
ing the  killing  a  robber.  We  have  seeo^  that  in  former 
times,  a  person  killing  a  house-breaker  went  without 
punishment  (a>  But  now,  the  statute  24  Hen«  VIII.  c,  5. 
says,  there  was  ^^  a  question  and  ambiguity/'  whether, 
when  persons  attempted  to  commit  robbery  or  murder,  in- 
or  nigh  the  common  highway,  cart,  horse^^  or  foot  \>'ay; 

(«)  Vid.  ant.  vol.  11. 
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or  in  a  manston-bouse,  messuage,  or  dwelling-place ;  or 
feloniously' attempted  to  break  a  dwelling*house  in  the 
night-time,  and  were  killed  in  such  attempt  by  the.  person 
they  meant  so  to  rob  or  murder,  or  by  any  person  being 
in  their  dwelling-house,  so  attempted  to  be  burglariously 
broken ;  ^  whether  the  person  killing  was  to  forfeit  his 
goods,  as  in  chance-medley:  to  remore  this  doubt,  the 
statute  declares,  he  shall  not  suflFer  any  kind  of  forfeiture, 
but  be  as  fully  acquitted  and  discharged,  as  if  he  had  been 
acquitted  of  the  fact. 

panishmeot  The  Other  Statute  concerning  homicide,  is 
of  poitooiog.  very  remarkable ;  and  as  it  enacted  a  new  trea- 
son, it  might  perhaps  have  been  ranked  among  that  series 
of  acto.  This  is  stat.  22  Hen.  VIII.  c.  9.  It  was  occasioned 
by  one  Richard  Roose^  a  cook,  having  put  some  poison 
into  a  vessel  of  yeast,  in  the  bishop  of  Rochester's  kitcb^i 
by  means  of  which  seventeen  persons  of  the  bishop's  familyf 
and  several  others,  were  poisoned,  and  >died.  This  very 
heinous  offence  raised  a  kind  of  indignation  in  the  legisla- 
ture; and  it  was  declared  by  that  act,  that  the  said  poison- 
ing should  be  adjudged  high-treason,  that  Richard  Bc&$e 
should  be  attainted  accordingly,  by  authority  of  pariio^ 
ment,  and  should  be  boiled  to  death ;  and,  as  if  none  would 
commit  this  offence  but  such  as  were  of  the  same  enaploy- 
ment  with  the.  present  offender,  it  was  enacted,  not  only 
that  thenceforth  every  wilful  murder  by  means  of  poisoD- 
ing  should  be  high-treason,  but  that  such  oflfenders  dioukl 
all  be  boiled  to  deaths 

Of  larceny.  '*  became  necessary  that  the  crime  of  larceny 
should  be  punished  in  a  severer  manner  than  it 
bad  been  at  common-law.  The  occasions  and  temptations 
to  commit  this  crime  were  much  increased,  since  the  im- 
provements  in  arts  and  commerce  had  supplied  the  articles 
of  personal  property  in  greater  number ;  and  as  thoae  were 
often  costly,  and  made  a  part  of  dress,  or  of  the  furniture 
of  houses,  there  was  need  of  additional  penalties  to  guard 
them  from  violation.     Besides  these  consideratioos^  a 
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dwelliog-bouse,  on  all  accounts,  deserved  ensry  pretee- 
tion  the  law  could  afford  it.  Stealteg  in  this  only  place 
of  security  for  a  nian^s  property,  called  for  a  more  exem*- 
{dary  punislinient  ;•  but  more  particularly  when  attended 
with  violence  of  any  kind.  To  these  causes  oiay  be  as- 
cribed the  statutes  made  in  this  and  th^  subsequent  reigns 
coDceming  larceny:  what  those  were  we  shall  now  ea^ 
quire. 

The  definition  of  larceny,  after  various  changes,  had, 
as  we  have  seen  in  the  reign  of  Edward  IV.  (a)  become 
settled,  in  the  following  terms:  The  fdanious  taking  and 
carrying  awajf  of  the  perstnuU  goods  of  another^  In  judging 
of  ofiences,  courts  were  tied  up  to  this  definition,  and 
often  found  themselves  embarra^ed  by  a  strict  construo- 
tion  of  it.'  To  correct  this,  and  to  punish  in  a  manner 
adequate  to  the  crime,  the  aid  of  the  legislature  had 
sometimes  been  called  in,  to  enlarge  the  terms  of  this 
definition  in  particular  instances.  Thus  it  was  made 
larceny  to  steal  hawks,  by  a  statute  of  Edward  III.  and  to 
steal  records,  by  one  of  Henry  VL  (b) ;  neither  of  which 
hmg'persomUs^  could  be  brought  within  the  letter  of  the 
above  definition. 

Those  two  statutes  respected  the  objects  of  larceny. 
The  Stat.  £i  Hen.  VIIL  applied  to  another  part  of  this 
deBnition,  and  assisted  in  asoertsiningt  atj  least  in  one  in- 
stance, what  should  be  deemed  a  felonioos  taking.  A 
breach  of  trust,  and  embezzlement  of  effisots  confided  to 
the  custody  of  a  person,  Were  thought  not  to  h%  9k  felonious 
takingand  carrying  emmf.  This  kind  of  fraud  had  of  late 
grown  common,  from  the  impunity  it  enjoyed ;  ahd 
many  now  thought,  that,  as  it  carried  in  rit  much  of  the 
mischief,  it  deserved  the  punishment  annexed  to  feloiiy .  It 
was  accordingly  enacted,  by  stat.  21  Hen.  VHI.  servants  em- 
C.7.  that  if  a  servant,  to  whom  caskets,  jewels,  besaiiiiggooda. 
money,  goods,  or  chattels,  have  been  delivered  to  keep^ 
(•)  Vid.  snt.  ToU  HI;  410.  («)  Vid.  ftnt.  Vol.  Q^  IM.  sad  toL  IU.  97». 
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withdraw  inmself,  atid  go  away  with  the  same,  or  any  part 
thereof  y  with  intent  to  steal,  contrary  to  the  trust  and  con- 
fidence reposed  in  him ;  or  if ^  being  in  service,  without  as- 
sent of  bis  master  he  embezzle  the  ^ame,  with  intent  to  steal 
•or  convent  to  his  own  use,  to  the  value  of  forty  shillings, 
it  shall  be  felony.  It  is  mentioned  in  the  preamble  of  this 
act,  as  a  doubt  whether  this  kind  of  ^akin^  Was  larceny; 
a  doubt  raised,  perhaps,  by  the  case  determined  in  IS 
£d«  IV.  (a)  which  we  have  before  mentioned,  and  which 
is  thought,  am)  not  improbably,  to  have  given  some  oocs^ 
sion  for  making  this  statute. 

Though  the  instance  of  bailment  there  before  the  court 
was,  or  might  be  thought  something  like  this  of  trusts  re- 
posed in  servants,  and  was  determined  to  be  felony;  yet 
the  principles  there  laid  down  and  agreed  to,  almost  una- 
nimouisly,  led  to  an  opposite  conclusion ;  and  there  needed 
all  the  helps  of  distinctions  and  technical  nicety  to  take 
even  that  case  out  of  the  general  rule  there  laid  6(Ain» 
Besides,  there  is  at  the  bottom  of  that  report  an  opimoo, 
.  which  qualifies  any  inference  which  otherwise  might  be 
possibly  drawn  froo)  it  as  to  this  point ;  for,  admitting  that 
a  cook  and  a  butler  would  be  guilty  of  felony,  if  they  con- 
verted the  go{>ds  within  their  respective  departments  to 
their  o'wn  use,  it  is  there  said,  that  if  the  same  things  were 
bailed  to  .a  servant,  perhaps  (^),  as  they  would  be  in  his  poi^ 
session,  he  could  not  commit  felony  of  them  (c).  About 
three  years  before  it  was  said  by  one  of  the  judges,  **  If 
*f  one  commits  the  care  of  his  goods  to  his  servant,  the 
<<  savant  cannot  take  then  feloniously,  becaus^tiiey  wcie 
'<  in  his  possession  (^"  Theseweredtrect  authorities  upon 
the.point,  and^  joined  with  the  reasoning  upon  bailmcni 
and  possession^  sufficiently  slibw  what  were  the  opinions  of 
lawyers  in  those  times  respecting  this  questiout 


{•)  Vii.  ant.  vol.  III.  410.  4     (&)  ftr  oventure.         (c)  13  Kd.  IV.  10. 
(4  1 0  Ed.  U.  Bro.  Coro.  1 55.    Vid.  ant  na,  \IU  410. 
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So  strictly  have  coorts  adhered  to  the  notion  of  pOBse^k 
sion,  and  its  consequences,  that  in  3  Hen,  VII.  the 
Judges  went  so  far  as  to  agree  with  Brian{who,  H  i>i^y  be 
observed,  was  one. of  the  judges  that  dissented  from  the 
opinion  of  felon]^in  13  Ed.  IV.  hi  the  exchequer*cham- 
ber,)  that  neither  a  shepherd  nor  a.  butler  could  commit 
larceny  of  their  sheep  or  plate,  because  it  could  not  be 
done  met  annisia);  so  much  were  the  opinions  changed 
from  what  they  had  been  in  the  reign  of  Ed.  IV.  when 
these  cases  were  stated  for  felony,  and  allowed  without  de- 
bate. This  doctrine  we  have  seen  was  again  dtscuased  io 
the  last  reign  ;  and  it  seemed,  in  the  instance  there  stated, 
to  be  agreed  upon  so  decidediy  against  the  felony,  as  to  call 
for  a  formal  declaration  of  the  laMr  by  statute.  Thus  stoed 
the  law  upon  this  subject  towards  the  end  of  Henry  Vn.'s 
reign,  and  so  we  may  suppose  it  was  understood  at  the  time 
this  statute  was  made.  After  all  these  authorities,  we 
may  be  excus^  in  differing  from  those  (6)  who  thi^k  that 
the  point  of  law  .which  is  the  subject  of  this  statute,  was  so 
well  settled  before,  that^^e  doubt  about  it  mentioned  in 
the  preamble  is  oiie  of  those  which  have  much  enervated 
the  principles  of  the  common  law,  and  could  not  be  the 
doubt  of  any  lawyer.  • 

Clergy  was  taken  from  this  new  felony  by  stat.  27 
Hen.  YUL  c.  17.  which  statute  was  excepted  in  the  gene- 
ral repealing  law,  stat.  1  Ed.  VI.  c.  12.;  but  because  the 
commencement  of  the  sessions  was  mis-reCited,  it  was 
held  (c),  that  the  saving  was  of  no  ^fiect :  so  that  stat.  27 
Hen.  VIIL  c.  17.  stood  repealed,  and  stati  21  Hen.  VIII. 
c.  7.  continued  a  clergyable  felony,  till  the  general  re- 
pealing act  of  queen  Mary,  where,  among  other  felonies, 
it  was  repealed :  it  was  afterwards  revived  by  stat.  5  Etiz. 
and  is  in  force'at  this  day. 

-^  Thus  far  the  definition  of  larceny  was  extended   in 
some  particular  cases  as  to  the  object  of  it^  and  the  mode  of 

(o)  Bro.  Core.  137.  (*)  Barr.  Stat.  478,  479.  (c)  Floird,  399. 
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taking.    There  was  another  consideration  of  this  offence 
which  deserves  notice ;  and  that  was,  the  circumstances 
under  which  it  might  be  committed. 
Lart^nylna      Thetimeorplacewhereatheft  was  committed 
^<>^*^  made  no  part  of  the  legal  notion  of  it.  Whether 

it  was  in  a  house,  or  from  the  person  (unless  from  the  person 
violently,  and  by  putting  in  fear,  for  then  it  was  robbery,  a 
crime  of  a  very  different  nature)^  the  additional  audacity  of 
the*  offender  constituted  in  law  no  additional  degree  of 
.  guilt :  so  the  law  had  been  for  many  centuries.  The  attend- 
ant circumstances  yof  aggravation  under  which  this  critoe 
might  be  committed^  drew  the  notice  of  the  legislature 
now,  for  the  first  time*  In  this  and  the  subsequent  rdgns 
mai^  laws  were  made  concerning'  stealing  in  a  house, 
making  altogether  a  collection  bf  statutes  so  very  shnfilar, 
as  to  render  it  difficult  to  distinguish  the  different  aim  and 
object  of  some  of  them. 

These  statutes  we  shall  hereafter  notice  among  those 
which  took  away  clergy;  but  we  must  touch  en  tbeooi 
now,  with  a  view  of  pointing  some  observations  to  the 
subject  we  are  upon  at  present.  The  first  of  them  isstat. 
4  Hen.  VIII.  c.  2.  which  todk  away  clergy  from  all  felo* 
nies  committed  in  a  church,  or  hallowed  place;  frooEi 
robbery  or  murder  in  the  highway,  orHna  hausCf  the 
owner ,»  his  wife,  child,  or  servant,  within,  and  put  in 
fear.  This  new  regulation  being  a. temporary  law,  was 
suffered  to  expire;  and  these  offenders  were  left  onoe 
more  to  their  former  impunity ;  till  stat,  29  Hen.  VIEL 
c.  .1.  took  away  clergy  from  those  wbor^  anyfersm  in  ku 
AoHUing^mise,  the  owner^  his  wife,  child,  or  servant^ 
then  being  within,  and  put  in  fear.  It  takes  away  clorgy 
also  from  those  who  rob  any  church  or  chapel,  or  other 
holy  place  ;  from  murder ;  robbery  in  or  near  the  high^ 
way ;  from  burning  a  dwelling-house,  or  bam  with  com 
or  grain;  and  from  petit  treason.  This  statute  includes 
also  accessaries  before  the  fact. 
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There  ift  something  in  the  wording  of  ihU  statute  that 
is  worthy  of  observation :  it  is  the  different  construction 
which  has  been  put  on.  the  same  expression  when  applied 
to  different  subjects ;  namely,  to  rob,  when  it  is  oneantof  a 
bouse,  and  when  of  a  person.  The  words  are,  if  any  rob 
a^mf  person  in  his  dweUing-housey  &c,  and  if  any  rob  another 
in  or  near  the  highway^  &c.;  the  obvious  and  plain  coik>- 
struction  of  which  clauses,  on  the  first  view,  should  seem  to 
be,  that  the  locality  of  the  offence  in  or  near  the  highway^ 
ox  in  a  dwelling^Jmise,  were  the  only  circumstances  parti- 
cularly necessary  to  be  defined. 

But  doubts  arose,  soon  after  the  statute,  whether  the 
parliament  bad  not  something  more  in  view  than  a  mere 
Tcbheryfromthe  person  in  a  house  j  and  did  not  really  intend 
by  those  words  to  signify  the  robbery  of  a  house.  To  ex-* 
plain  this  doubt,  and  give  this  act  the  full  effect  which, 
probably,  it  was  at  first  intended  to  have,  the  stat*  5  and  6 
Ed.  VI.  c.  9.  was  made  to  explain  the  very  passage  now 
under  consideration,  concerning  which  there  had  arisen 
some  doubts:  to  resolve  which  that  act  declares, that  though 
the  owner  be  in  aaiy  part  of  the  bouse,  or  precinet  of  the 
sagie,  yet  still  the  robber  should  lose  his  clergyr  After  this 
explanation,  the  difference  between  robbing  a  person  in  the 
higkwwf  and  in  adwelUng'house,  first  originated.  For  what 
could  diis  robbing  a  person  in  a  house  be?  It  could  not  be  a 
robbery,  properly  so  called,  for  that  must  be  from  the  per- 
son, and  with  violence,  which  could  not  be  the  case  here ;  for 
the  explanatcNry  words  say,  that  the  person  might  be  in  any 
other  chamber  of  the  bouse ;  nor  could  it  be  with  violence, 
for  the  statute  says^  it  might  be  committed  while  the  person 
was  asleep :  which  is  a  condition  not  compatible  with  the 
violence  necessary  to  constitute  a  proper  robbery.  It  only 
remained  to  imagine  a  kind  of  constructive  robbery,  by 
supposing  the  violence  committed  oa  the  house,  and  not  on 
the  person.  Consistently  with  this,  robbing  a  person  in  a 
house  has  been  construed  to  signify  a  violence  done  to 
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the  house  by  hreakingy  as  well  as  a  stealing.    Later  statutes 
have  pursued  this  notion,  only  expressing  it  less  equivo- 
cally, in  the  phrase  of  robbing  a  hmtse,  instead  of  robbing  a  . 
person  in  a  house. 

By  Stat.  S3  Hen.  VIII.  c.  12.  (a)  clergy  was  taken  away 
from  persons  stealing  in  any  of  the  king's  houses,  whether 
with  a  breaking  or  without. 

There  is  only  one  more  statute  relating  to  jobbery, 
which  we  shall  now  mention.  We  have  seen,  that  in  an 
appeal,  the  partj^  prosecuting  not  only  procured  a  punish- 
ment to  be  inflicted  on  the  offender,  but  also  recovered  the 
thing  stolen.  This  was  not  so  in  an  indictment ;  and  as 
this  mode  of  prosecuting  was  now  more  practised  than  for- 
merly, it  was'intended  to  render  it  equally  advantageous  to 
the  person  resorting  to  it.  It  was  accordingly  enacted,  by 
Stat.  21  Hen.  VIII.  c.  11.  that  if  a  man  robbed  or  took 
away  any  money,  goods,  or  chattels,  from  the  person,  or 
otherwise,  and  is  indicted,  arraigned,  and  found  guilty 
thereof;  or  otherwise  attainted,  by  reason  of  evidence  given 
by  the  party,  or  by  procurement  of  the  party  so  robbed,  or 
the  owner  of  the  said  money  or  goods ;  the  person  rpbbed, 
or  the  owner  of  the  things,  shall  be  restored  to  them ;  and 
the  justices  of  gaol-delivery,  or  other  justices  before  whom 
the  conviction  was,  may  award  writs  of  i^titution,  in  like 
manner  as  in  an  appeal. 

Having  thus  gone  through  all  the  statutes  of  this  king 
on  the  offence  of  larceny  and  robbery,  we  shall  proceed  to 
examine  what  new  felonies  were  created.  These  are  of  a 
''miscellaneous  nature.  It  was  made  felony  by  stat.  22 
Hen.  Vni.  c.  1 1.  to  cut  down  or  break  up  any  part  of  the 
jHW-dike,  and  olt^eld  dike,  in  Norfolk,  and  the  Isle  of  Ely; 
as  it  was  also  to  sell,  exchange,  or  deliver,  any  horse,  geld* 
ing,  or  mare,  to  a  Scotchman,  by  stat  23  Hen.  VIII.  c  16. 
or  into  Scotland,  or  the  batable  to  the  use  of  a  Scotchman 

(a)  StcU  tr. 
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Blade  %]ony,  to  be  determiaed  by  the  wardtenft^  the 
Majreliesy  bjr  slat.  3I&  (ien.  VUI.  c.  6.  It  was  declared 
felpny  by  slat,  ai  Hen.  VIU.  c.  2*  to  fi«b  lyith  neU»  hppii% 
or  baits,  in  any  several  ppndy  stew,  or  iQoaty  nUh  ipteiH.'^? 
steal  fish,  from  six  in  the  evening  tp  SIX  in  tl)e  iiUNriiiing;, 
against' the  will  of  the  owaers  ;  or  to  break  np  \hf^  t^^|i  of 
any  sucb  pood,  stew,  or  moat,  by  i\iiy  or  by  nigbt^  vvbf  r<ibj 
any  fish  were  taken  or  destroyed :  and  fisihing  in  tbp  abqv^ 
maimer  in  the  day-time  was  puoisbed  with  imprisfkoiiiant 
for  three  ooonths.  This  >vas  the  firat  law  which  laid  tbe 
penidty  of  felony  npon  any  trespasses  respecting  fish. . 

^nal  restrictions  to  protect  thpse  objects  of  difersiou 
and  pleasure,  where  the  royal  amnsemeots  were  concerned,  - 
were  carried  further  by  another  chapter  of  ihi^  saiPp  sta^" 
iute(a);  the  latter  branch  of  wbiqh  aetde^rves  particuUr 
ii€>tica,  because  it  seams  to.  hare  furnished  the  provisions 
which  were  afterwards  revived  in  the  famous  Blafk  Jci  of  (i) 
modern  times,  and  was  itself  framed  upon  the  policy  of  one 
made  in  the  last  reign  (i:).  The  following  faicts  were  mjidc! 
felony  :  to  take  in  the  king's  grounds  any  egg  or  bird  of  a 
falcoiiy  goshawk^  or  laser,  out  of  the  nest  (which  bad  been 
pani^ied  with  a  yearns  imprisonment  by  stf^l.  11  Hem  VlV 
c.  17.);  to  find  or  take  up  any  falcon,  jerfajoon,  jerkifu 
sacer  or  saeerk,  eosbavk,  janer  or  lanerite,  of  the  killg^s, 
and  hariag  on  it  the  king's  arms  and  ycry^ies^  and  not  to 
bring  or  send  it  within  twelve  days  to  tb#  master  pjT  .tbe- 
king's  hawks.  Then  follow  the  provisions  concerping 
parks.  To  enter  into  any  forest,  chase,  of  park,  of  the 
kiog»  qoeeo,  prioce,  or  any  of  the  king*$  children|  of 
into  any  other  groiiad  of  theirs,  inclosed  with  91  ^Mrall  or  pale, 
« ordained  for  the  k^ptng  of  deer , bet  ween  the  rising  and  set* 
•tiog  of  the.soDy  with  the  face  Ud,  or  covered  with  hppd  or 
wjoor,  pr  painted)  or  otherwise  4isgiii^,  M>  ^be  intent  ;iot 
Co  be  knowD»  ia  order  to  steal  deer,  or  drive  any  of  thorn 
firDfD  the  (ovfifst ;  or,  U  any  time  Of  the  day,  with  tbe  face 

<a)  Ck  ia.      '       {h)  8Ut  9  Geo.  r,    '        (c)  Vid.  ant  14^. 
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hid^and  disguised,  to  kill  conies  within  any  ground  being 
the  king's  warren  within  any  of  the  parks  above-mentioned; 
or  in  the  niglit  to  enter  into  any  park,  chase,  or  forest,  or 
warren,  of  the  above  description!  with  intent  to  steal  deer 
or  conies,  was  made  felony. 

The  Stat,  ST  Hen.  VIII.  c.  6.  contains  many  jVenalties 
for  the  j^unishment  of  persons  guiky  of  various  species  of 
malicious  mischief.  It  was  made  felony  to  bum,  cut,  or 
destroy  any  frame  of  timber  prepared  for  building  a  house. 
,  The  penalty  of  lOl.  to  the  king,  besides  treble  damage  to 
the  party,  was  given  in  the  following  instances  of  wilfulnen. 
and  malice :  for  cutting  the^head  of  any  ponds,  stewi^  or 
pipes  of  any  conduit:  burning  a  cart  laden  with  mercbaii- 
.dize,  or  any  heap  of  wood  prepared  for  making  coals,  bil- 
lets,  or  talwood  ;  the  barking  of  fruit-trees ;  the  cutting 
put  the  tongue  of  any  beast ;  pr  cutting  off  the  ear  of  aoj 
subject,  otherwise  than  by  authority  of  law,chance-medlef , 
sudden  affray,  or  adventure ;  some  of  which  enormities 
~-  have  been  punished  in  different  manners  by  later  statutes. 

Among  the  number  of  misdemeanours  for  which  various 
kinds  of  penalties  were  ordained  in  thisreigh,  besides  those 
just  mentioned^  such  only  as  make  the  subject  of  the  three 
following  statutes,  can  deserve  a  place  in  this  historical  view^ 
of  our  laws:  these  are,  stat.  22  Hen.  VUI.  c  10.  x>f 
Egyptians ;  stat.  ^2  Hen.  VUI.  c.  9.  of  ^selling  pretenced 
titles,  and  embracery  of  jurors ;  and  stat.  33  Hen.  VIIL 
e.  1.  of  cheating  widi  privy  tokens;  with  others  concern- 
ing unlawful  games  and  shooting* 
Law  against  The  first  of  these  laws  describes  that.set  of 
gypsies.  people  who  were  then  new-comers  in  this 
country,  ^s  *^  outlandish  persons  calling  themselves  Egjfp- 
^  tians,  using  no  craft  or  feat  of  merchandize,  who  comeinto 
^'  this  realm  and  go  from  shire  to  shire  and  place  to  place  in 
^^  great  company,  and  used  great  subtil  and  crafty  meaasto 
*^  deceive  the  people,  bearing  them  in  hand,  that  theybjr 
^  palmestry  could  tell  men's  and  women's  fortunes ;  and 
^  thus  many  times  by  craft  and  subtilty  had  deceived  the 


t^HAP.^xix.  HENRY  VtlL  ^i 

^'  people  of  their  monej^,  and  also  had  comnitt^d  inany  • 
<^  heinoos  felonies  and  robberies."  Tftis  was  the  descrip- 
tion given  of  these  wanderers.  It  was  now  enacted,  that  if 
any  siicb' persons  came  i^ithin  the  realm » they  should  forfeit 
all  their  goods  and  chattels,  and  ^should  l^ve  the  kingdom 
within  fifteen  days  after  command  so  to  do,  upon  pain  of 
imprisonment*'  All  sheriffs  and  justices  of  the  peace  were 
empowereJ  to  seize  their  property  for  the  kirtg's  use.  If 
they  were  to  be  tried  for  ^ny  felony,  they  were  not  to-be 
entitled  to  the  privilege  of  stat.  S  Hen.  VI.  which  gave  a* 
Jury  de  (fl)medietate  lingua.  As  to  all  those  then  within  (he 
jrealm,  they  had  sixteen  /days  to  depart;  and  if  they  over- 
staid  that  time,  they  were  to  be  imprisoned,  and  forfeit  alt 
their  goods  and  cbattek. 

^  The^stat.  32  Hen.  VIII^  c.  9.  states  the  ioconveuiencies 
vrhich  ensued  from  maintenance,  eddbfacery,  champerty, 
snboriiatiofi  of  witnesses^  sinisl;er  labour,  buying  of  titles 
and  pretenced  rights  of  persons  not  being  in  possession*  It 
enacts,  that  ,all  former  laws  against  maintenance,  cham- 
perty, and  embracery,  shall  continue  in  force,  and  be  put 
in  execution ;  and  it  moreover  enacts,  that  no  one  shall 
bargsdn,  buy,  or  sell,  any  pretenced  rights  or  titles  in  lands 
or  tenements  ;  and  if  any  such  bargain,  sale,  promise,  co-^ 
Tenant,  or  grant,  be  made,  and  the  seller  has  not  himself 
nor  bis  ancestors  been  in  pos«essiOn  of  the  same^  or  of  the 
reversion  or  remainder,  or  taken  tlie  rents  or  profits,  for 
one  whole  year  next  before  the  sale,  both  buyer  and  seller 
shall  forfeit  the  whole  value  of  the  la'nd,  half  to  the  king^ 
and  half  to  the  person  who  sues  fof  it.  A  proviso  was 
added,  allowing  persons  in  possession^  by  taking  the  year  ly 
profits,  to  buy  any  pretenced  title  or  right  of  any  otb  e» 
person*  .  Maintepance  of  any  suit,  embracery  of  jurors,  o 
subornation  of  witneiises,  are  severally  punished,  in  additio  n 
to  the  penalty  of  former  statutes,  with  a  forfeiture  of  10/. 
half  to  the  king  and  half  to  the  party  suing,  whioh  mast 

(fl)  Yid.  ant  vol.  lU.  S80. 

U2 


be  within  a  year.  The  bvyiiig  of  pretenced  tides  had 
grown  Qiore  frequent,  since  uses  hadHMscome  so  commoo; 
and  thus  gave  occasion  to  tbift  statute. 
eiMstiiigby  Cheating  was  at  coinmon  law  an  oSqpioe  pu- 
W^tok«»»-  nisfiaUe  by  fine,  imprisoniiient,  and  pillory. 
Borne  new  provistons  are  made  by  ttat  SS  Hen.  VIIL  c  1. 
respecting  one  species  of  it.  This  statute  ordains,  that  if 
any  one  falsely  and  ddoeitfully  obtain,  or  get  into  hii 
hands  or  possession,  any  money,  goods,  chattels,  or  otiier 
things  of  another  person^  by  colour  and  means  of  anyiahs 
token,  or  counterfeit  letter  made  in  another  man*s  nam^ 
and  shall  be  convicted  thereof  by  witnesses  before  the  chan- 
cellor, or  by  examination  of  witnesses,  or  confession  in  the 
•tar-chamber,  or  before  the  justices  of  assise,  of  the  peace, 
or  by  action  in  any  court  of  record,  be^shall  suffer  any  cor- 
poral pain  (except  death)  which  shall  be  adjudged,  it 
ahottld  seem  that  no  alteration  was  made  by  tbb  statute  ia 
theoflenoe,  which  remains  as  at  common-law;  only  the 
jurisdiction  oy<gr  it  waa  extended,  and  the  power  of  pu» 
iiishing  enlarged,  justioet  of  assise  and  of  the  peace  are  au- 
thorised by  process,  or  otherwi8e,to  causepersonaauspected 
of  tbuoffisnce  to  be  taken  and  kept  till  the  assises  or  acssioDSr 
GminW  Among  the  penal  laws  of  this  king  we  find 

**  some  restrictions  imposed  upon  certain  diver* 
sions  with  a  BMnre  strict  h^nd  than  the  legislature  had  ap 
plied  in  any  former  time.  Gaming  and  the  killing  of  gam^ 
were  the  objects  ofseveralaets  of  pcriiaimeat*  The  two  acts 
th4t  aimed  directly  at  the  latter,  were*  intended  radier  lot 
repressing  thc|  depredations  of  those  who  hare  since  been 
called  poachers  (a),  than  to  circumscribe  the  anosaiBenft  of 
the  sportsman.  By stat.  14aodl5  Heft.  VIILc.  lO.nopenee 
of  whatsoever  estate,  degree,  or  condition^  was  to  trace,  de« 
atroy,  or  kill  any  hare  in  the  snow ;  justices  of  peace  in  their 
sessions,  and  stewarda  of  leets,  had  authority  to  inquira  of 
such  offiHidersy  and  to  fine  them  6^.  8d.  for  eveiy  hare  killed. 
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The  stftt«  £5  Hen.  VIIL  e.  1 1.  was  for  the  proteokioii  of  wiU-^ 
-fowl,  wi^efa  used  to  be  taken  while  the  dkl  were  flQOuItiiig;! 
and  while  the  young  were  not  able  to  fly.  To  prevent  this» 
^^was  ordainedi  diat  between  the  laet  day  of  May  and  of 
Attgust,  none  should  take  wiUUfowl  io  nc^  or  other  en* 
gioes,  on  pain  of  a  yearns  imprisonQient,  and  fourpence  fine 
for  erery  fowl,  to  be  inquired  of  by  justices  of  the  peace* 
There  was  a  proviso,  tibat  any  gentleman,  or  other  who 
ean  sposd  forty  shiUings  per  annum  of  freehold,  might 
hunt  and  take  Aem  with  spaniels,  without  using  any  net  or 
engine,  except  it  was  a  long  bow.  There  were  penalties 
aiso  OB  those  who  took  their  eggs. 

This  exception  in' favour  lof  the  long-bow  was  in  the 
easne  spirk  which  the  legislature  manifested  in  the  last  feign 
end  in  this,  by  seveml  provisions  made  before  and  after  this 
^uct.  This  owtiai  weapon,  wUch  the  &glish  archers 
were  so  famous  for  managing,  had  lately  been  going  out  of 
repute;  and  crosfribows  and  hand-guns  were  now  the 
^EsAioneble  instruaBent, whether  for  divenaon  or  use.  These 
*iniwettted  weapons,  fnun  their  cooimoAouB  formi  had 
I  applied  to  the  4lestniction  of  game,  winch  was  aa  ad^ 
ciicional  reason  far  endeavpuring  to  discourage  tbem,  and  to 
faing  the  kmgJbow  again  into  vogue.  To  effoct  ^is^  se- 
areol  acts  were  ouide,  wiMch,  by  a  sideHiriiad,  became  in 
jeAot  so  many  game-laws.  In  the  pceamble  "of  alnt. 
19  Hm.  VILc.  4.  the  onlawfnl  application  of  the  crosa- 
Jbow  to  kill  ebe  king's  deer,  nnd  the  universal  dianclination 
Jo  use  theioog4>ow,  that  had  made  us  0090  so  formidable 
to  our  enemies,  is  very  «t8ongly  and  feelingly  stated  ;  and 
it  is  thereenaeted,that  nd  person,  without  the  king's  special 
fioenoe,  aoderhisplacard,8igned  aod  sealed  with  his  privy-' 
nmdor  signet,  should  occupy  or  shoot  in  Mif  cnessJboy 
(unless  he  iihot  out  of «  honsis  for  defence  tbereoO>  except 
he  be  a  lord,  or  have  knds  of  teehold  of  900  marks  per 
MNiam,  M  pain  of  forfcating  it,  with  its  appalrel,  to  any 
jkemenwlMwoiiMiakeit*    9fML9H^n.yUUG.lS,tb^ 
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qualifiGation  was  raised  to  500  marks,  and  all  licences 
granted  before  that  aqt  are  declared  void.  Hitherto  the 
statutes  were  confined  to  crpsfr-bows ;  but  stat.  6  Hen.  VIIL 
c.  18.  prohibited  shooting  either  in  cro8S»bows  or  band* 
gun<; ;  which  latter,  probably ,  were  just  come  into  fashion: 
besides  forfeiture  of  the  instrument,  there  was  a  penalty 
of  lOl. :  no  man* was  to  keep  such  instrpments  in  his  bouse 
on  pain  of  imprisonment,  an^;  a  penalty  of  Jdl.  All 
placards  were  declared  void,  and  the  offence  was.  to  be 
examined  before  the  council,  as  well  as  before  justices  of 
the  peace.  By  stat.  14  and  15  Hen.  VIII.  c.  7.  the  quali. 
ficattbn  was  lessened  to  lOOl.  per  ann.  in  a  man's  own  right, 
or  the  right  of  his  wife;  and  the  penalty  was  lowered  to 
forty  shillings.  All  placards  were  declarod  void.  Some. 
small  variation  was  made  in  this  regulation  by.  stat.  25 
Hen.  yill.  c.  17.  This,  like  the  former  acts,  declared  void 
nil  former  placards. 

These  were  followed  by  stat.  S3  Hen.  VIII.  c.  6.  which 
repealed  all  the'former  laLws,  and  is  the  principal  act  opoa 
this  subject.  The  diief  regulations  of  this  act .  were  these : 
the  prohibited  instruments  here.mentioiied  are  the  crosB- 
bow,  hand-gun,  hagbut  ^or  demibake;  and  they  were  Dot 
to  be  used  or  kept  under  penalty  of  lOl.  unless  by  a  person 
having  lOOl.  per  ann.  But  hand^guns  that  were  not  full  & 
yard  in  stock  and  gun,  and  hs^buts  and  demihakes  not 
^eing  three  quarters  of  a  jrard,  .were  forbid  to  all  persons 
iioder  pain  of  lOl.;  and  persons  having  lOOl.  per  ano. 
might  tak^  such  short  instruments,  or  aay  cross4>o^s, 
from  persons  who  had  them.  This  act  contains  a  mimber 
of  provisions  too  long  tq  enumerate.  Among  others  one 
•was,  that  all  placards  should  in  futui;e  be  void.  Lords  and 
gentlemen,  and  inhabitants  of  cities  and  towns,  might  shoot 
1^  butts  br  batiks  with  band«guns  of  a.proper  length. 

Thus  far  provision  wa4  made  for  prohibiting  the  new- 
invented  weapons.  M^ntime,  tbe  legislature  did  not 
fi^gkxct  to  make  regulations  for  encoorftgiog  tbe:ex^n;:iw 
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of  tbe  longr.bowl  As  th^  former  course  of  acts  bad  an  eye 
to  tbe  unlawful  destroctiop  of  tbe.  game,  tbe  latter  kept  in 
▼iew  the  many  unlawful  games  in  wbich  tbe  people  in- 
dulged tbemseives  in  preference  to  tbat  pf  sbooting  in  the 
long-bow:  so  tbat  as  tbe  former  were  a  species  of  game- 
laws,  tbe  latter  were  acts  against  gaming.  Tbe  first  of 
these  acts  was  stat.  S  Hen.  YIII.  c.  3;  which  act  was  made 
perpetual,  and  tbe  policy  of  it  pursued  by  stat.  6  Hen. 
Vin:  c.  2.  but  both  these  were  repealed  by  stat.  S3  Hen . 
Vni.  c.  9.  This  act  is  still  in  force,  and,  as  it  contains 
mor^  general  and  eBective  provisions  than  any  later  statute* 
for  suppressing  public  gaming-houses,  it  is  particularly 
worthy^  of  notice. 

This  act  purports  to  be  made  in  consequence  of  the 
complaint  and  petition  of  tbe  bowyers,  fletcbers,  stringers, 
and  arrowbead-makers ;  and  it  enacted,  that  every  per- 
son, not  being  lame  or  decrepid,  within  the  age  of  sixty 
(except  spiritual  persons,  the  judges  and  justices  of  assise), 
should  use  and  exercise  shooting  in  long-bows,  and  have  a 
bow  and  arrows  continually  in  bis  house  for  that  purpose. 
Fathers  and  governors  of  those  of  tender  age  were  to 
t€»u;b  them  to  shoot ;  having  for  every  nutle  child  of  seven 
years^old  in  his  house,  till  he  was  seventeen,  a  bow  and 
two  shafts  to  induce  him  to  learn. .  Where  such  young 
people  were  servants,  their  masters  were  to  abate  out  of 
their  wages  tbe  prices  of  such  bows  and  arrows.  After 
seventeen  years,  such  young  persons  were  to  provide 
themselves  with  a  bow  and  four  arrows.  If  any  father* 
or  master  of  a  family,  or  servant,  failed  herdn,  be  was  to 
forfeit  six  shillings  and  eigbtpence.  These  provisions  are 
followed  by  several  about  bmUing  butts,  the  prices  of 
yew,  and  other  bows :  and  all  breaches  of  these  regula- 
tions were  made  cognisable  by  the  justices  in  sessions  and 
stewards  in  their  leets. 

These  are  followed  by  the  regulations  about  unlawful 
games,  which  are  as  follow :  No  person  by  himself,  or 
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lilts  9eftvsM^  f>t  «»tber  (M^rsonj^  for  his  gai^,  litery^  or  lmttg» 
^3  Ce  k^»  hiive,  tw^M,  oocu^,  exercise  or  oMtintaifi 
sEiiy  <?QNtafmta  hbufft^  ftHey,  or  frface  of  bowiio^y  coyting^ 
do5'sb-cayi»,  iMiK-bidwIy  tennby  dieiofiuiable,- or  cardiilg^ 
of  liny  oth^  4MJitii«er  of  game  pi^ihiteri  by  any  sAixM 
ber^Mfbtife  hiad^  m*  any  ««ila<wfiil  ga«ie  herealter  to  be 
i^T^Me^*,  on  ^it^  <yf  ,iorfefti*g>  for  leirery  «day  of  fceepiiig^ 
snefk  plate  or  sUflMng'  sucb  game,  forty  shilluigs ;  ud 
€^ery  f]f^r9oh  using  and  haunting  sucb  boUses  and  pli^rS) 
and  thfefe  playing^  for  evi^ry  time  «ix  abillings  and  ei|^ 
peM^c  Every  pkaeard  to  keep  a  commob  gaming' beam 
ddtMti^y  lx>  this  act,  «ms  Ifco  specify  ihe  gane  and  penons 

.  to  play  at  it,  or  was  to  be  void;  and  persons  oblaiaiiig 
such  plift^ard;  before?  tbey  pot  it  iflfto  ^eowcation^  Werfe  to 
ihM  ^tti^es  •not  to  utfe  the  pliacard  contrary  to  tbk  stsMibet 
but  tbe^  pbcalrdt  ^^ore  dechnred  Toid  by  a  sdMe^tot 
AAiMe  (a).  JiMtticM^  mayws,  and  other  fccnA'officgpi,  are 
aeKftMi2fOd  tx>  «ntef  iMto  booses  <arbere  games  are  raspeo^ 
to  be  exercised  emttstry  to  tbis  ael^  and  *o  anest  '^ 
k^t^^  and  persons  tbdre  rffBonAug,  and  kee^  tbe« 
ib  pritr(»n  ItH  tbey  r^pectrrely  find  anreties  not  ag^  lb 
dtfUtrii.  Sut''^  4ieni<0ffficen  >re  tdinteted  tn  ndbe  scarab 
Iv^kTy,  br^  ut  Atttbest,  onon  a  snonfeb^  for  sncb  honsesi 
mi^t  thef  negteafed  for  n  isonlli,  tbrf  were  to  iirMfc 
forty  %MIKbgSb  ^No  aittfoer,  bosbandnan^  npprnbtioei 
jimtiieymtih,  labmtcft-,  or  servibg-manv  mas.'to  play  at 
fftlilef)  tenbis,  dicO|  cai^  ^nwls,.  or  any  other  sinlawM 
gam^,  dtlt  c^  CMslfnas,  nndfer  pnin  of  tkran^  rhiJIingi 
fi:^  ^i^ry  such  o$bno».  At  CairbUnlis  ib^  «wm  «n^ 
fo  -ptay  in  1^0  teAses  «Pr  in  ^staoe  i>f  tbcir  toaareis« 

7|bff«^,M  f^  tifti6^l!rem  «o  f>lay  alt.  baU  in  optn  phwest 
iytft  iaf  a  g^rddn,  m:  snidMinii  under  fMiQ  of  €^  8d^  i4lt 
teiistes  of  .teobes,  tvfeore  ibnbnvf  ul  igssnes  irese  CMocised^ 
fre  dfiecl^rcd  void.  There  are  two  preriabs  ko  'this  aot^  one 

(0  ^lat<  lE'irM  3  fti.  tti(«f  Bit.  c.  9. 
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aU^wtfig  Blasters  tb  Jioeiise  their  senranteto  play  at  c»rds« 
dice^  or  tables^  with  tbein»  or  with  any  other  gentleinafip 
in  their  flna&ter's  house  or  presence}  the  other  allowed  any 
nobleman^  or  person,  having  lOOl.  per  ann*  to  licenae  hb 
ser^nts,  or  family,  to  play  wttbin  the  precinet  of  their 
faausea,  gardens,  or  orcluirdb,  at  cards^  dioe,  tables^  bowls, 
or  tennis.  All  other  statutes  against  unlawful  gunila  were 
repealed,  so' that  this  act  hecane  the  code  ef  law  upon 
this  imfNntant  onicle  of  Piolioe. 

The  knt  penal  iaw  made  in  d^s  feign  was  fer  the  punish* 
meat  .!ef  ao  ofltoee  which  had  been  enconraged^  if  «at 
oceasioned,  by  the  many  bloody  laws  concerning  treaeon 
*  wihioh  had  gote  before  it;  and  OMiy  ibe  reckoned  as.  one 
vtxf  BtroBg  instaate  of  the  ili  consequeaees  attendiafg  a 
nahspbcdty  of  penal  brws.  Many  ovil«dnp«ed  persant 
ataMhig  theaaeelras  «f  the  then  dtale  of  thkiga,  wlm  al» 
nsastvverjr  pnhlseoflhnce  vas  trea9Qft»and  erery  treasaa 
1iiie#iofaiibly  paasshedas  liialaw  direetod,  had'endeayottv* 
ed  to  hrimg  Hhosa  irlKmi  the|f  disl&ei  ^lider  auspseions,  by 
dnspiptog  paputoi  oonvejnng  SBOcnsafieoa  of  anmcB  agaissi 
peraoni^by  name*  •  To  repress' this  dbominaUe  practioec 
it  was  by  saat*  OT  Hen.  VULc.  10.  aidafaled  to  he  £ekey 
tolttgjp'  iar  langr  persoQ  to  make,  or  casne  ^o  hie 
t,  a  sraaing  eeaapriasi^  a  charge  of  tnnaeti,  and  to 
3eai^iitin«aa|>cBplafie  whateitmigfatbetfaond;  mdess 
abe  party  ais  doing  wihsmsbcd  his  tiaine  ta  it,  and  witfasii 
tnwdiiii  dqa  lippaared  an  fie»wa  heCare  the  king  or  his 
ooandfty-andJlhera  affirandihe  trath  liiapeof ,  and  did  has 
anfleuroan  fo  fra/f  it.  4  praviaion  jof  this  kind  was 
^leaer  4aosa  aeoessary  .ihiai  at  this  periad ;  aikkoagh  the 
9Kk  did  jjotHfitedisuoMaiffniarf  thisiaBode  of  lafannaEthKi, 
ititfliotad  a psepery nuiahuma  oa/tfae^i^oiat^peDiesof  it. 
Jbpuaiafaiag  w<Adcaifaahasewh»aahaiididuslycaidangePcd 
the»raaiaf«ethew,tte«asoiiarpaawiqd  tbetphBtarfoOT 
old  faiw,  which  adjudged  to  d^th  such  peipured  persons, 
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as,  by  their  fake  oaths,  bad  efFepted  the  conviction  and 
execution  pf  an  innocent  man  (a). 

The  rjeEmaining  statutes  of  tbi»« reign  which  any  way 
affect  our  criminal  jurisprudence,  are  such  as  were  con- 
trived to  bend  and  accommodate  tbe  proceedings  at  coio- 
mon  law,  so  as  to  facilitate  the  trial,  and  insure  the  punish- 
ment of  offenders;  such  as  extended  the  common^law  trial 
to  cases  \ybich  were  before  cognisable  by  another  rule  of 
determination;  such  as  instituted  or  altered  some  new- 
invented  tiibimals  of  criminal  justice ;  and,  lastly,  those 
that  deprived  many  offenders  of  the  benefit  of  clergy  and 

The  first  act  that  made  any  change  in  the  course  of 
criminal  prosecutions,  is  stat.  S  Hen.  VIU.  c.  12.  Com- 
plaint had  been  made,  that  sheri£fs  and  other  officers  re- 
turned jurors  for  the- king,  who  would  readily  j>^ure 
themselves  for  corrupt  purposes.  To  remedy  tU4,  power 
was  given  to  justices  of  gaol-delivery,  and  of  the  peaois, 
to' reform  thepanne^  by  putting  in  and  tdsiog  out  of 
names':  thisvwas.confiued  to  juries  that  were*  to  inquire 
for  the  king.  The  next  was  stat.  4  Hen.  VHI.  c.  3. 
which  has  been  before  mentioned  as  taking  away  clergy 
firom  certain  offences.  The  seeond  clause  of  that  act  was 
pbinted  against  an  abuse  of  the  plea  of  sanctuary^  when 
felons  used  to  allege  that  they  had  been  taken  out  of  a 
privileged-place  in  some  foreign  county,  in  order  to  d^y 
the  trial,  which  by  law  ought  to  be  in  such  alleged  county. 
To  prevent  this,  it  was  ordained  by  this  act;  that  such 
foreign  pleas  should  be  tried  by  the  jury  of  the  county  ^t 
was  to  try  the  felony.  This  act  was  temporary,  and  hav- 
ing expired  by  the  meeting  of  a  new  parliament  in  the  Ith 
of  ^he  king,  was  revived  and  made  perpetual  by  stat.  22 
'  Hen.  VIII.  c.  2.  Another  devise  to  4elude  justice  was, 
£or  murderers  and  felons,  upon  untrue  suggestions^  to  n> 

''  W  Vid.sntTol.II.953. 
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move  themselves  and  tbeir  indictments  before  the  king's 
bench,  ivhich  could  not  afterwards  remit  them  into  the 
county,  till  stat.  ^  Hen.  VIIL  c.  6.  gave  the  coart  that 
Authority  to  remand  both,  and  to  command  the  justices  of 
gaol- delivery,  of  the  peace,  or  other,  as  the  case  might  be^ 
to  proceed  thereon.  By  stat.  23  Hen.  VIU.  c.  13.  the 
challenge  of  a  juror,  in  trials  of  murder  and  felony. in 
cities  and  towns  corporate^  for  want  of  freehold,  was  taken 
away. 

After  so  far  deviating  from  the  old  role  which  ,p^j^  ^^  ^^^_ 
governed  trials,  as  to  make  an  incidental  circuffi'  wn  oommit- 
siance  triable  in  a  foreign  county,  the  parliament  ^^  ^^ ' 
ventured  farther,  and  made  q/f2;7ur^^  committed  in  one 
county  and  place  triable  in  another.  To  remedy  the  di»- 
orders  following  from  the  relaxed  state  of  the  judicial  gbco- 
nomy  in  Wales  and  its  marches,  it  was  enacted,  as  has  been 
related,  by  stat.  26  Hen.  VIIL  c.  6.  among  other  regula- 
tions for  the  reformation  of  judicature  there,  that  coiners 
and  felons  within  any  lordship  marffielr  qf  Wales  shodkl  be. 
tried  in  the  next  English  county ;  and'when  these  lordships 
were  divided  into  counties,  by  stat.  34,  35  Hen.  VIU.  c. 
26.  it  was  declared  (a),  that  this  provision  should  still  con* 
tinueJn  force.  In  the  mean  time  it  had  been  enacted,  by 
stat.  32  Hen.  VIIL  c.  4.  that  all  treasons,  and  mbprisions 
of  treason,  committed  within  the  principality  of  Wales  aad 
its  marches,  or  wht^resoever  the  Ring's  writ  rooaeth  not, 
should  be  tried  by  a  commission  of  oyer  and  terminer  whcrtr 
soever  the  king  shall  appoint. 

The  policy  of  trying  treasons  in  any  couftty  ^^  ^^^ 
that  the  .king  should  please  to  appoint,  had  been  ted  out  of  the 
first  begun  by  stat,  2§  Hen.  VIII.  c.  13.  wMch  '~''°- 
enacted,  that  any  offence  made  treason  by  that  act,  or  that 
was  before  held  treason,  committed  out  of  the  limits  of  the 
r^Iniy  VI  any  outward  forties,  shall  be. inquired  oi  in  such 

(«)  S^vt,  15. 
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amntjf  of  the  reftlaii  ftod  before  sach  persons,  as  tl  sboiild 
please  the  kiag  to  appoint  bjr  oomosission :  and  toenforte 
this  new  m^faod  of  proceeding,  it  was  also  enaeted,  that 
process  gf  outlaMrry  against  ofienders  in  treason  being  re* 
sident  oat  ef  the  realot,  or  in  any  parts  beyond  the  seas,  at 
the  thne-of  the  outlawry  pronounced,  should  be  as  good 
4nd  vabd  as  if  they  were  within  the  kingdom  at  the  time. 
The  provision  of  this  act  was  extended  bystat.  35  Hen.VOL 
c.  9.  to  bflences  h€r€bftei'  to  be  made  or  declared  treaaohi 
misprision  or  eoiicealment  of  trcMoo ;  and  it  was  added 
also  by  this  last  alMhite,  that  peers  should,  notwithstanding^ 
be  tried  by  their  peers  in  this  caafl^  as  well  as  in  others; 
kit  the  noTdty  of  this  ^proceeding,  enacted  generally, 
ehoidd  be  considered  as  so  fiur  excluding  peers  from  their 
covmiQn^law  trial. 

J  Weh«e  see  the  steps  the  legklature  made  in  tb^imlro* 
^toctaon  of  this  «evelty  of  fbrdgn  trials.  First,  coioiog 
^sbA  feicnies  jooesmitted  in  Wales  and.  the  marches,  were 
io  he  tried  in  the'nor/  English  county^  by  atat.  M 
flen.  vm.  Next,  in  the  same  j^ear,  it  was  ordained,  that 
treasons  oommitted  «til  ^tht  retim  might  be  tried  in  my 
county,  About  six  yea^rs  af^erwunfe,  it  was  enacted  hy 
Stat,  n  Hen.  VJIL  that  treasons  committed  in  tF^Oes 
be  inqtiired  of  in  «7^  county:  and  now,  in -the 
rt  yttLT  we  And  two  slsftutes  whieh  'directed,  that  trea^ 
0om  «r  aMMKiers  done  wikm  she  realm,'  might  be  tried  in 
^ny-ouonty  iflie  king  Aoitkl  please  to  appcrint.  .  The  next 
to  these  is  stat.  S3  Hen.  VIH.  c.  '80.  concerning  trials  ef 
lunatics  who  had  committed  treason,  <»f  which  we  Aall 
swymore  hereafter.  Aitet  this  is  ohap.  .23«.of  the  same 
statute^  which  ordained,  IJhat  any  person  being  examined 
)>dbfe  lAe  king's  council,  or  diree  of  them,  upon  any 
treason,  wriaprision  of  treasmi,  cir  siraid^,  and  who  ocm- 
fiessed  the  same,  or  was  vidently  suspected,  Abuid  he 
tried  by  a  commissioji  of  cyer  and  terminer  in  such  skire 
as  should  he  appointed  %y  the  king.    In  such  triab^  the 
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challenge  of  a  juror  for  want  of  a  freehold  of  forty  sbil- 
liDgs  a^-year  was  taken  away ;  and  a  peremptory  challenge 
yns,  for  the  fature,  to  be  allowed  in  no  case  of  high-trea- 
son, or  misprision.  There  was  the  like  saving  of  the  right 
of  peers  in  this^  as  had  been  in  the  former  act. 

The  statute  for  the  trial  of  lunatic  traitors,  just  alluded 
to,  has  more  remarkable  circumstances  in  it  than  those 
coQceming  the  locality  of  trial ;  and  is  a  cruel  instance  of 
the  anxiety  in  the  government  that  no  offender  should,  by"^ 
any  possibility,' escape  punishment.  It  directed,  that  if 
any  person  was  of  sound  memory,  ^hen  examined  before 
the  king's  council  on  a  charge  of  high-treason ;  and  after 
bis  eicaniination  and  confession  thereof,  be  should  happen 
to  hll  tcmadness,  or  lunacy ;  jet,  if  it  should  appear  by 
the  testimony  of  four  of  the  council,  that  he  was  at  the 
time  1^  examination  of  sound  memory,  a  comnaTssion  of 
iyer  mmd  terminer  Might  be  issued  into  my  s^eh  shire  as  the 
king  pleased,  where  the  offender  was  to  be  indicted  and 
arraigned  in  his  absence^  witnesse^^ heard,  verdict  found, 
judgment  passed,  and  the  party  to  be  executed  thereon^  as 
if  the  proceeding  bad  been  in  bis  presence. 

If  the  siuipliGity  and  moderation  of  our  old  law  was  vio* 
Jated  by  the  many  new-fangled  treasons  amf  other  penal- 
ties enacted  in  this  reign,  the  candour^of  the  ancient  me^ 
tli9d  of  trial  was  not  leto  destroyed  by  the  extravagant 
innovaiiom  of  .this  itatute;  nor  was  that  which,  we  ineiK 
tioned  tiext  before,  very  compatible  with  the  original 
notion  upon  which  the  trial  by  jury  was  founded. 

Tbese  last-menttoned  statutes,  as  they  tock  away  some. 
of  the  great  advantages  derived  from  the  trial  1^  jury, 
tended  to  restnm  it;  unlike  that  act  m\Ach  made  treasons 
ciMMoitted  out  of  the  realm  capable  of  being  tried  by  m 
jmy  ia  any  county,  which  so  far  contributed  ta  impait  %9 
a  Mw  aort  of  ofienders  the  beueik  of  this  tribuua].  Tb» 
■aoie  may  be  s^id  of  that  sutute  which  made  Trial  orpi. 
ffhny  CMminaUe  by  a  jury,  in, »  proceeding  at 
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common  law.     This  act  was  ionade  in  the  following  year, 
upon  the  same  ideas,  and  with  the  isame  designs. 

There  were  two  statutes^  made  for  the  trial  of  pirates 
and  robbers  on  the  sea,  sUt.  27  Hen.  VIII.  c.  4.  and  2S 
Hen.  VIII.  c.  15.  containing  the  same  provisions  in  every 
respect ;  with  this  only  difference,  that  the  former  allowed 
three  of  the  commissioners  to  be  a  quorum,  the  latter  re» 
quired /our.    All  piracy,  theft,  robbery,  and  murder  upon 
the  sea,  were  heretofore  tried  before  the  admiral,  his  lieu* 
tenant,  or  commissary,  according  to  the  course  of  the  civil 
law ;  the  nature,  of  n/hich  is,  says  the  preamble  of  the  sta* 
•tute^  *^  that  before  any  judgment  of  death  can  be  given 
*^  against  offenders,  either  they  must  plfunly  confess  their 
"  offence  (which  they  will  never  do  without  torture  or 
"  pains),  or  else  their  offence  be  so  plainly  and  directly 
''^  proved   by  witnesses   indifferent,   such   as   sam  their 
^^  offence  comfnitted;   which  could  not  always  be  got; 
^^  either  because  they  murdered  those  they  robbed,  or  the 
**  parties  who  were  present  at  the  fa6t,  being  sea»faring 
"  people,   were   continually  changing  place."     These 
are  the  reasons  stated  in   the  act  for  recurring  to  a 
new  mode  of  inquiry.     It  was  therefore  ordained,  that  all 
such  offences  done  upon  the  sea,  or  in  any  haven,  river, 
or  creek,  where  the  admiral  pretends  to  have  jurisdiction^ 
shall  be  inquired  and  determined  in  such  county  as  shall 
I^e  limited  by  the  king's  commission,  as  if  the  oflence 
had  been  committed  on  land.     These  commissions  are  to 
be  directed  to  the  admiral^  his  lieutenant,  deputy,  and  three 
or  four  such  other  substantial  persons  as  shall  be  naaaed  by 
the  lord  chancellor,  authorising  them,  or  four  of  them  at 
the  least,  to. hear  and  determine  such  offences  after  the 
common  course  of  the  laws  of  the  realm,  in  cases  of  trea* 
son,  felony,  murder,  robbery,  and  con&deracies  commit* 
ted  upon  land;  with  the  same  order,  process,  judgo^enty 
and  execution:  and  persons  convicted  thereby  are  to  sof* 
fer  such  pains  of  death,  loss  of  land,  goods;  and  chattels,  as 
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if  they  bad  been  attainted  and  convicted  of  any  treason, 
felony,  or  robbery,  without  benefit  of  clergy  or  sanctuary- 
Thi»  statute  gives  a  common-law  trial  in  a  case  which  was 
not  before  cognisable  thereby,  but  only  by  the  civil  law. 
Piracy  still  remains  an  offence  by  that  law,  as  it  was  be- 
fore this  statute;  but  it  is  now  subject  to  forfeiture  of 
lands  and  goods,  like  a  felony.  It  is  not  vmAq felony,  nor 
has  it  the  properties  of  felony.  There  is  no  corruption 
of  blood,  nor  are  there  any  accessaries  before  or  after  the 
fact;  at  least  as  the  cj-ime  stood  upon  this  act;  though 
alterations  to  that  effect,  have  been  made  by  later  sta>- 
totes  (a);  and  it  has  been  held,  that  a  pardon  of  all  felo* 
Dies  does  not  pardon  piracy  {b). 

As  the  admiral  had,  by  the  common  law,  cognisance  of 
crimes  on  the  sea,  the  court  of  the  constable  and  mar- 
shal (rl  heard  and  determined  all  offences  committed  on 
land  out  of  the  realm :  both  these  courts  proceeded  accord- 
ing to  the  civil  law ;  and  the  new  regulations  made  by  these 
three  statutes  relating  to  piracy  and  treasons  done  out  of 
the  realm,  in  prescribing^  these  new  modes  of  trial,  so  far 
extended  the  jurisdiction  of  the  common  law ;  and  have 
therefore  been  held  not  to  be  repealed  by  stat»  1  Ph.  and 
Mar.  which  ordained,  that  all  trials  for  treason  should  be 
according  to  the  due  order  and  course  of  the  common  law* 

There  was  a  new  criminal  court  erected  by  ^ymofblood- 
stat.  33  Hen.yni.  c.  12*  to  be  held  before  the  tiied  in  tho 
lord  great  ma/Xitx  (rf),  or  lord  steward  of  the  P*^^"- 
king's  household ;  and  in  their  absence,before  the  treasurer, 
comptroller^  and  steward  of  the  Marshalsea,  or  two  of  them, 


(«}  Stot.  Wfll.  III.  «Dd  Oeo.  ir.  (»}  3  lost  1 19. 

(c).  Vid.  ant  vol.  III.  194. 
(<0  This  great  officer  was  a  beir  appointment,  made  bj  Jlenrf  for  hia 
favourite,  Charles  Brafkdon^  doke  of  SuflTolk.  By  ttat  38  Heo.  V fll.  c.  39. 
he  was  to  bare  all  anthority  that  the  lord  steward  of  the  faoasehold  had.  This 
act  was  repealed  by  ttat  I  Mar.  stat  3.  c.  4.  and  the  office  of  lord  stewaid 
restored.  The  titk  in  the  sUtnte  of  Henry  VIIL  is  that  of  Wrd  gr^d  mrnUm' 
rftht  kmmhriip  or,  gnmd  wsigBr  dd  kmftl  dn  Ray^ 
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•whereof  tbe  steward  of  the  Marshalaea  was  to  be  one.  They 
vrere  to  hear  and  determine  all  treasons,  iMsprisiona  of 
treason,  murders,  manslaughters,  bloodsheds,  and  malici- 
ousstrikings  by  reason  whereof  blood  was  shed,  witliin  any 
of  the  palaces  or  houses  of  the  king,  while  he  was  person^r 
ally  resident  there.  ^  The  inquiry*was  to  be  by  a  jury  of 
yeomen  officers  in  tbe  cheque^roIL  The  pnmsbment  <^ 
malicious  striking  and  bloodshed  was,  that  the  right  hand 
should  be  struck  off;  and,  **  for  a  declaration  of  the  so* 
**  lemn  and  due  circumstance  of  the  execution,"  as  tbe 
statute  says,  it  assigns  some  part  in  this  bloody  rite  to  &!<» 
most  erery  officer  in  the  household ;  which  is  said  by  the  act 
to  ban:  been  a  ceremony  of  long  time  used  and  accustomed. 
It  probably  was  so;  for  the  ceremonial  seems  to  outdo  erea 
kll  the  exquisiteness  of  penal  legislation  which  we  have 
before  related  in  ^his  remarkable  reign.  Tbe  act  ^itecku^ 
with  great  precision,  that  the  serjeaot*«urgeon  is  to  be  pre- 
sent to  sear  the  stump,  wlilen  the  hand  is  stricken  oflF;  tbe 
seijeant  of  the  pantry,  to  give  bread  to  the  ofiender  after 
the  operation ;  and  tbe  serjeant  of  the  cellar,  with  a  pot 
of  red  wine  to  give  him  to  drink ;  the  serjeant  of  the  ewry , 
with  doths;  the  yeoman  of  the  dmndry,  with  seared 
cloths ;  the  master*cook, .  with  a  dreittngpknife,  who  is  to^ 
deliver  it  to  the  seijeaiit  of  the  larder  to  hold  it  uprigbt 
during  the  execoiioo;  the  serjeant  of  the  poukry,  with  a 
cock  to  wrap  about  the  stump;  the  yeoman  of  the  scullery, 
With  a  pan  of  coals  to  heat  the  seariog-iroiis ;  and  U|e  aer- 
jeant  fenror,  to  bring  the  seariag-irons;  tht  geoom  of  the 
ealoery^  with  fieegar  and  cold  water ;. and  hi^tly,  the  ser- 
jeant of  the  wood-yard  to  bring  a  block,  with  a  betel,  a  sta- 
plci  and  conds  to  bind  the  band  upoA  tb^  Uock  till  execu- 
tion is  done.  This  fisraal  ity^  whidi  probably  was  designed 
to  strike  terror  into  the  wfadle  household,  and  prevent  the 
disorders  it' was  meajnt  to  puoisb,  sounds  more  tike  tlie  or* 
I  of  some  rude  people  ia  the  ipfiftocy  of  legislation^ 
the  provisioe  of  a  wise  and  polished  nation.  TMe 
barbarous  judgment,  tre  itn  informed,  was  actwMy  esc- 
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cnted  on  Sir  Edmund  KuiTet,  at  Greenwich,  for  striking 
a  man,  the  king  then  being  there.  This  was  in  33  Hen. 
VIIL  and  probably  was  a  proceeding  under  this  act  of 
parliament  (a).  It  should  be  remembered,  that  this  is  a 
diflferent  tribunal  from  that  erected  by  stat.  3  Hen.  VII.  c 
14.  (A)  which  is  to  be  held  before  the  steward,  treasurer, 
and  comptroller,  for  felony  in  conspiring  the  death  of  the 
liing,  any  lord,  or  privy-counsellor. 

•Other  methods  of  inquiry  were  contrived  in  this  reign 
for  the  determinatioi)  of  offences  againU  certain  statutes. 
These  were  numerous  and  Various ;  and  yet  hardly  deserve 
notice.    Among  these  may  be  reckoned  the  following. 
By  Stat.  21  Hen.  V^L  c.  20.  an  alteration,  which  has 
been  noticed  in  another- place,  was  made  in  the  constituent 
members  of  the  star-^chamber.    By  stat.  ?L  Hen.  VIIL 
c.  8.  a  {>articular  jurisdiction  was  framed  to  inquire  of 
those  who  disobeyed  the  king's  proclamations,  which  was 
again  qualified  by  stat.  34  and  35  Hen.  VIIL  c.  83.    The 
trial  of  this  offence  was  to  be  in  the  star-chamber,  before 
certain  great  officers  of  state  enumerated  in  the  first  act ; 
but  by  the  latter  it  was  to  be  before  any  nine  privy-coun- 
sellors, two  of  whom  were  to  be  the  chancellor,  treasurer, 
president,  privy-sdil,  chamberlain,  admhral,  or  a  cbief- 
jostioew    By  sUt.  31  Hen.  VIIL  c.  14.  the  act  of  the  six 
articles,  some  direction  was  given  for  inquiry  concerning 
oflbnces  against  that  act;  and  this  underwent  some  change 
by  stat.  35  Hen.  VIIL  c.  5.  *  By  the  former  act  commis- 
aioAs  were  to  b6  awarded  to  the  bishop  of  the  diocese,  his 
cbancellor,  oooimissary,  and  others,  to  inquire  of  those 
oflfenc^.   Justices  of  the  peace  also,  in  their  sessiops,  and 
stewards  of  leets,  might,  by  the  oaths  of  twelve  men, 
inqnire.  thereof.    By  tlie  latter,  no  one  was  to  be  put  to 
his  trial  but  upon  a  presentment  or  indictment  found  by 
twelve  men  befm-e  special  commissioners,  or  justices  of  the 
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peace,  or  of  oyer  ud  terminer ;  and  these  were  to  be 
found  within  one  year  after  the  offence  eommitted, 

A  reign  so  fruitfbl  as  this  in  penal  laws,  did  not  waat 
'expedients  for  putting  them  in  force.  To  answer  tUs 
purpose  more  eflectaaliy,  the  common-law  proceeding! 
were  varied,  commissions  of  a  new  sort  we're  framed,  aod 
new  methods  of  examinations  were  devised :  all  Ibis  cott- 
tributed  to  introduce  much  novelty  and  confusion.  Mooh 
of  this  confusion  and  most  of  these  novelties  were  re- 
moved by  the  gireat  repe&ling  statutes^  iHEd.  YI.  sad 
I  Mar.  and  1  and  2  Ph.  and  Mar.  While  these  innov*- 
tions  were  multiplying,  we  are  pleased  to  find  some  lega- 
lations  respecting  the  ancient  tribunals.  It  was  .in  con- 
formity with  a  former  statute  (a)  declared,  by  slat.  5S  Hen. 
VIII.  c.  24.  that  no  justice,  nor  other  man  learned  in  the 
hiws  of  the  reaJm,  should  exercise  the  office  of  justice  of 
assise  in  the  county  where  he  was  horn,  or  then  inhaUted. 
By  Stat.  93  Hen.  VIII.  c.  10.  the  justices  of  the  -pecuce  were 
required  to  divide  themselves,  two  at  least,  into  every 
iiundred,  and  hold  a  session  for  such  respective  divisions, 
six  weeks  before  the  quarter^ession,  to  inquire  of  vaga* 
bonds,  giving  of  liveries  and  badges,  maintenance^  em^ 
bracery ,  unlawful  games,  and  other  offences,  and  hear  aod 
determine  the  same.  But  this  six  weeks  session  was  found 
to  be  too  burthensome,  and  was  repealed  by  stat.  97  Hen. 
VIII.  c.  7.  which  directed  the  justices  to  take  c^nisaiioe 
of  all  those  offences  at  their  quarter-^esaioos. 

We  now  come  to  consider  the  alterations  made  in  the 
law  of  clergy  and  sanctuary.  The  acts  upon  tliii  head 
are  such  as  either  take  those  privileges  from  certtda 
ollenders,  or  such  as  make  any  regulation  oonoemiBg  |Mbi^ 
sons  who  were  t^M  to  be  indulged  with  them.  In  order  to 
shew  the  steps  by  which  the  legblature  advanoed  in  abo- 
lishing these  ajtoient  exemptions  from  the  procam  of  oriiH- 
nal  justice,  it  will  b^,  perhaps,  ihe  clearest  method^  to  take 
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a  view  of  ibeai  all  togotber,  in  tb^  order  in  wbicb  they 
were  passed* 

The  takings  the  benefit  of  clergy  from  certain  Tiie  btntit 
ofiencea  bad  been  began  in  the  last  reign,  when  uken^away. 
it  waa  taken  from  the  desertion  of  soldiers,  and  from  petiw 
treason  (a).  It  was  thought  proper  now  to  pursue  the  same 
course  with  robbers  and  murderers,  who,  says  the  preamble 
of  the  statute,  ^f  bear  theni  bold  of  their  clergy^  ^  tioe  in 
^*  nHomtr  wkhmifear  or  dread;**  for  reformation  of  whiteh 
it  was  enacted,  by  stat.  4  Hen.  VIII.  c.  2.  that  all  persons 
conautiiDg  murder  or  felony,  in  any  church,  chapel,  or 
hallowed  place ;  •  or  who  of  malice  prepensed  rob  or  murder 
any  person  in  the  king's  highway,  or  rob  or  murder  any 
'  person  in  his  hcoae,  the  owner  or  dwells  of  the  house,  his 
wife,  child,  or  servant,  then  being  therein  and  put  in  fear 
or  dreadi  such  person  shall  not  be  admitted  to  his  clergy. 
There  was  an  exception  in  favour  of  those  in  holy  orders. 
This  aot  was  only  temporary,  in  order  to  try  the  temper 
of  the  people,  as  to  such  inDovations  upon  the  ancient 
superstition  of  the  realm:  it  was  to  last  only  to  the  next 
parliaoient*  The  manner  in  whioh  this  statute  was  re* 
oeived  by  the  clergy,  wjUl  appear  from  a  transaction  which 
we  shall  relate  at  length :  jt  will  be  thence  seen  with  what 
seal  and  what  arguments' they  maintained  this  claim,  even 
at  the  period  when  it  was  so  near  its  final  dissolotion; 
and  how  far  they  had  weight,  even  with  this  absolute 
monarch,  to  suspend,  for  a  lime,  the  effect  of  his  resolution 
to  aboUsk  their  privileges. 

In  the  1th  Hen.  YUL  while  the  parhaosent  was  sitting, 
ihe  abbot  of  Winehceme,  in  his  sermon  at  Paul's  Cross, 
deelarad  to  the  people,  that  this  set  was  contrary  to  the  l&w 
^  God,  and  die  liberties  of  the  ohnfch ;  and  that  all  those 
who  were  parties  to  the  enacting  of  it^  had  incurred  the 
oeastties  of  holy  church.  In  siqpport  of  this  declaration,  he 
shewed  theos  a  decree  which  pronounced,  that  tarn  minores 

(a)  SUt.  7  Hen.  VII.  c  1.  fUt.  19  Hen.  Vll.  c.  7.    Vid.  ant.  150. 
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quim  majores  of^dines  sunt  sacri;  and  therefore,  that  all 
who  had  received  atiy  kind  of  orders,  were  exerofH  from 
temporal  punishinent  pro  causis  eriminalAus^  before  the 
temporal  judge.  This  critical  time  for  so  open  an  attack 
on  the  legislature  was  probably  chosen,  in  order  to  prereot 
a  revivor  of  this  statute,  which,  by  the  terms  of  its  continu- 
'  ance,  had  now  expired.  Such  conduct  was  noticed  by  the 
king,  who,  at  the  instance  of  several  temporal  lords,  and 
members  of  the  house  of  commons,  resolv^,  that  the  point 
should  be  fully  and  solemnly  debated  before  the  judges,  and 
the  king's  temporal  council  («).  There  was  accordingly  a 
meeting  held  at  Biackfriars ;  and  there  appeared  several 
divines  and  canonists -to  argue  the  matter  on  both  sides,  for 
The  question  the  king  and  for  the  clergy.  Upon  this  argo- 
tetcd  iSic  '"^"^'  '^  ^'^*  thought  that  those  who  spokll  for 
thecouDciL  the  temporal  power  hadtheadvantage,and0iany 
pressed  that  the  bishops  should  be  required  to  use  their  ao- 
tbority  with  the  abbot,  and  make  him  recant  what  he  had 
preached ;  but  they  strenoously  declined  it ;  and  said,  oo 
the  contrary,  that  they  were  bound  by  the  law  of  baiy 
church  to  maintain  the  abbot's  opinion  vrith  ail  thrir' 
power:  and  thus  the  matter  rested  for  some  months,  with- 
out any  thing  decisive  being  concluded  upon. 

An  incident  soon  happened  which  revived  this  question, 
and  brought  it  once  more  to  issue  in  a  more  solemn  manner. 
Doctor  Horsey^  chancellor  to  the  bishop  of  London,  bad 
caused  one  John  Hunne  to  be  taken  vp  on  a  charge  of 
heresy,  and  had  committed  him  to  the  Lollards  tower,  as  it 
was  called,  in  St.  Paul's.  Soon  afterwards  this  man  was 
found  hanging  in  his  chamber;  and  a  suspicion  of  murder 
fell  upon  the  gaoler  and  Doctor  Horsey*  This  was  increased 
by  the  former  taking  refuge  in  the  sanctuary  at  Weatmio- 
ster ;  and  the  world  were  satisfied  of  the  justness  of  their 
suspicions,  when  the  coroner's  inquest  found  them  both 
gnilty  of  the  murder*    Before  this  verdict  was  given^  the 
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bUhopg^  perceiving  wbat  course  the  affiur  was  likely  to  take, 
and  foreseeing  tbe  consequences  it  might  be  productive  of ^ 
since  tbe  late  dispute  at  Blackfriars,  thought  they  would 
make  their  ground  more  sure,  by  striking  the  first  blow ; 
and  therefore  they  summoned  Doctor  Standish  (who  was 
the  principal  of  those  who  bad  argued  at  tbe  late  meeting 
against  tbe  exemption  from  temporal  jurisdiction)  to  ap» 
pear  before  the  convocation.  Here  they  objected  to  him, 
that  he  had  maintained  certain  opinions  which  were  con<- 
trary  to  those  taught  by  holy  church.  The 'particular  ar- 
iScles  were  exhibited  to  him  in  a  formal  bill  by  the  arch- 
bishop of  Canterbury,  and  were  non^  other  than  what  bad 
been  the  subjectof  controversy  at  Blackfriars.  The  Doctor, 
finding  that  they  nieant  to  make  this  a  matter  of  heresy, 
applied  to  the  king  for  protection  against  the  persecution 
of  tbe  clergy,  which  be  had  excited  only  by  his  zeal  for 
maintaining  the  temporal  authority  of  the  king's  courts. 
The  clergy  also  addressed  tbe  king ;  protested  that  they  did 
not  proceed  against  this  man  for  any  thing  he  bad  said  at 
the  conference  in  behalf  of  the  king's  po^er,  but  for  doc<- 
trines  advanced  at  certain  lectures  since  ;  and  adjured  the 
king;  by  bis  coronation  oath,  and  as  be  would  avoid  the  .cen- 
sures of  the  church,  to  assist  them  in  their  inquiry*  The 
temporal  lords  and  tbe  judges,  with  the  commons  houss  of 
parliament,  in  their  turn  addressed  the  king,  and  pressed 
bim  by  the  like  obligation  of  his  coronation  oatb,  to  main- 
tain his  temporal  jurisdiction,  and  give  all  assistance  to 
Doctor  Standish,  who  was  attacked  by  the  malice  of  the 
cler^,  for  advancing  what  was  the  same  in  effect  as  he 
had  urged  in  opposition  to  the  sermon  of  the  abbot ;  and 
tbat  tbe  bishops  were  attempting  to  establish  all  the  points 
snaioiained  in  that  famous  discourse.  Upon  this  the  king 
consulted  with  Doctor  Vesy^  tbe  dean  of  the  chapel ;  and  it 
being  his  opinion,  tbat  the  making  the  clergy  answer  before 
tbe  temporal  judges,  as  .used  in  this  country,  was  very 
compatible  with  tbe  law  of  God,  and  tbe  liberties  of  the 
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church,  Hemry  once  more  called  an  assembly  at  Biaokfriar^, 
cbnaisting  of  the  judges  and  all  the  ceuneil,  as  well  those 
of  the  spiritualty  as  temporalty  {a)y  and  certain  persons  of 
the  parliament.  There  the  bi)t  against  Doctor  Standhh 
was.  read^  and  the  whole  matter  again  fully  diseussed.  The 
sabstanee  of  the  arguments  on  both  sides,  at  the  former 
assembly  and  at  this,  was  as  follows  : 

Those  who  maintained  the  exemption  of  the  clergy 
from  temporal  jurisdictibn  in  criminal  cases,  insisted  on  the 
papal  decree  before-imentioned.   They  contended  this  wu 
Mprefitt,  and  ail  persons  who  were  of  the  Christian  religion 
were  bound  to  obey  it,  under  pain  of  a  mortal  sin  ;  and 
therefore^  that  the  putting  of  the  clergy  to  answer  for  of* 
jbnces  before  the  temporal  tribunal,  was  peccMhim  in  se. 
They  said,  the  privilege  of  clergy  was  established  by  the 
express  command  of  Jesus  Christ,  in  these  Words,  mUtt 
iangere  Ckristos  vieos;  and  every  law  of  man  which  mili- 
tated with  this  difine  command,  was  damnable  in  itself; 
and  therefore y  they  again  concluded,  that  bringing  clerks 
before  the  temporal  courts  for  crimes,  was  peccatum  ih  se. 
They  said,  that  the  temporal  judge  couM  no  more  justify 
the  arraigning  his  spiritual  father,  than  hecould  justify  the 
arraigning  his  natural  father,  which  would  be  a  breach  of 
God's  express  commandment,  •^  Honour  ihjfaiher,**  ftc, 
which  words  extend  as  well  to  the  spiritual  as  the  natural 
father ;  and  no  disobedience  of  the  son  in  breaking  this  law 
could  be  justified  by  usage  or  custom. 

To  this  it  was  answered,  that  the  stat.  4  Hen.  VIII. 
and  the  arraignment  of  clerks  before  the  temporal  judges, 
were  compatible  with  the  law  of  God  and  the  liberties  of 
the  holy  church;  that  this  proceeding  bad  in  view  the 
ipnblic  good  of  the  whole  kingdom,  which  ouglit  to  be 
favoured  by  all  laws.  As  to  the  papal  decree^  and  that  a 
breach  of  it  was  peccatum  in  se,  God  forbid,  said  they, 
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thai  such  8  coDcliudon  riiould  be  aiiule ;  for  tbore  it  mi« 
other  decree  of  equal  aatborUy«  which  requires  all  bishops 
to  be  restdeot  at  their  cathedrals  at  erery  feasVof  the  year^ 
dMHigb  we  see  that  the  greater  part  of  them  nerer  comply 
with  it.  Besides^  this  decree  was  never  received  infiqglandy 
and  thevefore  cannot  bind  here;  and  the  usage,  both 
before  and  after  the  oiakii^  of  it ,  has  always  been  to  the 
contrary.  That  before  the  time  of  St.  Austin,  marriage 
was  permitted  to  prien^;  but  then  a  decree  was  made  to 
forbid  it :  and  because  this  decree  was  received  iu  England^ 
as  well  as  in  many  other  places,  therefore  it  became  the 
law  that  priests  should  npt  marry.  But  in  some  parts  of 
the  world  this  law  was  never  received;  as  among  Chris- 
tiaas  in  the  East,  where  priests  had  always  been  allowed 
to  marry.  In  Uke  manner,  this  de<iree9  never  having  * 
been  received  here,  was  of  no  binding  authoritg.  That 
the  words  noiUe  Umgere  Ckristos  meos  were  not  spoken  by 
our  Saviour,  but  more  than  a  thousand  years  before  his 
time  by  Daoid;  and  that  the  *^  anoi/UedC^  there  spoken  of 
wefte  the  true  believers,  as  contra-distinguished  from  the 
unbelievers,  who  at  that  time  were  very  numerous  in 
Palestine.  As  to  the  interpretation  put  on  the  fifth  coou* 
maodment,  they  said,  that  it  would  be  no  breach  of  it  for 
the  son  to  arraign  his  natural  or  spiritual  father ;  and  if 
they  should  both  be  convicted,  be  might  commit  his  spi* 
ritual  father  to  the  ordinary,  and  respite  judgment  against 
his  natural  father,  and  yet  be  in  perfect  obedience  to  the 
commandment.  But  admitting,  for  sake  of  argument, 
that  the  temporal  judge  could  not  justify  the  arraigning 
his  spiritual  father,  the.  argument  would  not  hold,  nor 
prove  that  he  might  not  exercise  the  like  judicial  authority 
over  all  other  clerks ;  for  every  clerk  is  not  his  spiritual 
Itther.  However,  after  all,  they  said,  this  commandment 
was  not  to  be  taken  in  the  litend  sense  herje  put  upon  it ; 
bat  was  to  reoeive  a  reasonable  wterpretation  according  to 
the  sohyect  matter. 
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'  These  are  stated  to  be  the  argaments  used  by  both  tides 
in  this  famous  contest.  Upon  these  the  judges  gave  their 
opinion ;  which  was,  that  those  of  the  convocation  irho 
bad  agreed  to  the  citing  of  Doctor  Standish,  bad  incurred 
aprmnunire.  Afterwards,  the  same  persons  met  at  B«y- 
nartFs  Castle,  in  the  presence  of  the  king ;  when  cardinal 
Wolsey,-  in  the  name  of  all  the  clergy,  threw  himself  at  the 
king's  feet,  and  making  an  humble  protestation  in  mainte- 
nance of  the  clergy*s  claim  to  exemption  in  criminal  cases, 
he  conjured  the  king  to  suspend  his  decision  till  the  matter 
bad  been  determined  by  the  Pope.  Thearchbisbop  of  Can- 
terbury  joined  in  the  same  prayer.  The  king  said,  that  tbey 
had  not  answered  the  arguments  of  Doctor  Standish;  and 
The  king's  de-  added  with  firmness,  **  By  the  order  and  suflfer- 
t^rmiBation.  «  ^^^^  of  God  we  are  king  of  England ;  and  tbe 
^<  kings  df  England  who  have  gone  before  us  never  bad  any  * 
*^  superior  but  God  alone;  and  therefore  know,  that  we 
^  will  maintain  the  right  of  our  crown  and  temporal  juris- 
^'  diction,  as  well  in  this  point  as  in  others,  in  as  ample  a 
**  manner  as  our  predecessors  have  done  before  us.  *And 
^^  as  to  your  decrees,  we  are  well  assured,  that  you  your« 
'*  selves  of  the  spiritualty  act  in  contradiction  to  tbe  words 
<^  of  many  of  them,  as  has  been  shewn  you  by  some,  of 
**  our  spiritual  counsel  on  thisoccasion  ;  and  besides  that, 
**  you  interpret  your  decrees  at  your  pleasure ;  therefore 
<^  we  will  not  conform  to  your  will  and  pleasure  more  than 
"  our  progenitors  have." 

*  With  this  peremptory  declaration  of  the  king  tbe  bu^ 
stness  concluded.  The  bishops  promised  that  Doctor 
Standish  should  be  discharged  from  the  process  instituted 
against  him ;  and  Doctor  Horsey  was  so  far  rescued  from 
temporal  authority,  that  having  remained  in  a  kind  of  free 
custody  iu  the  house  of  the  archbishop  of  Canterbury  till 
the  popular  clamour  was  somewhat  abated,  he  surreadered 
himself  privately  to  the  court  of  king's  bench;  and  baviog 
pleaded   not   guilty   to   tbe   coroner's   inquisition^   tbe 
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king's  attorney  confessed  the  plca^  and  he  was  dis- 
charged (a). 

The  clergy  seem^  in  this  instance,  not  to  have  lost 
aoy  part  of  their  wonted  felicity  iu  contending  with  the 
secular  power :  they  appear  to  have  gained  a  victory  io  the 
decision,  however  they  might  have  failed  in  argument.  It 
19  probably  to  be  ascribed  to  the  zeal  of  the  clergy  displayed 
on  this  occasion,  that  a  statute  founded  on  good  sense,  and 
so  necessary  for  the  public  security,  was  suffered  to  expire: 
nor  was  It  till  the  king  had  declared  hostilities  against  the 
whole  papal  authority,  that  the  parliament  ventured  again 
to  abridge  the  privilege  of  clergy.  This  was  in  the  23d 
year  of  bis  reign,  when  clergy  was  taken  from  murder  and 
robbery  in  certain  circumstances :  but  previous  to  that^ 
two  acts  were  made  respecting  abjuration  and  sanctuary, 
of  which  it  will  be  necessary  first  to  take  notice. 

The  privilege  of  sanctuary  underwent  a  like  discussion 
with  that  of  clergy.  On  the  occasion  of  a  claim  of  this 
sort,  made  by  the  prior  of  St.  John's,  the  general  question 
of  sanctuary  was  brought  before  the  council,  in  11 
Hen.  VIIL  The  king  himself  was  there  present,  and  ex-» 
pressed  a  doubt,  whether  it  could  ever  have  been  the  design 
of  our  ancient  kings  and  popes,  in  their  grants  of  sane* 
tuary,  to  give  that  privilege  in  cases  of  murder  and  larceny 
committed  out  of  the  sanctuary  sub  spc  redeujutz,  all 
which  be  judged  to  be  an  abuse :  he  there  signified  his  de- 
termination that  this  privilege  should  be  reduced  to  the 
compass  of  its  original  design.  It  seems  the  abbot  of  West* 
minster,  in  conjunction  with  cardinal  Wolsey,  had  framed 
an  oath  to  be  taken  by  all  sanctuary-persons,  by  which  they 
boui|d.  themselves  not  to  commit  treason  or  felony,  either 
within  or  without  the  sanctuary,  sub^  spe  redeimdi:  there 
was  however  no  sanction  to  enforce. this  oath;  but  such  as 
could  be  inflicted  by  the  spiritual  court  for  perjury.  Most 
places  of  sianGtuary,  therefore,  became  resorts  for  felons, 

(•)  KcUw.fiom  ISO.  b.  to  185.  b. 
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debtors,  and  delinquenti  of  kll  soru,  whei«  Chey  liYed  st 
no  small  expeace  upon  the  plunder  of  the  public  {a\ 
Abjaratioo  and    We  shall  DOW  see  wbat  wa3  done  by  the  par- 
Mnotuvy.      Jiatncnt  towards  reforming  the  abuses  then  coar 
plainAl  of.  It  was  endeavoured,  by  stat  2  i  Hen.  VIIL  c.  2. 
to  secure  the  departure  out  of  the  kingdom  of  all  abjured 
persons.  It  ehacted,  that  erery  person  who  had  taken  sane* 
tuary  for  felony  or  murder,  where  he  ought  by  law  to  ab» 
jure,  should,  after  his  confession,  and  before  his  abjuration, 
be  marked,  by  order  of  the  coroner,  with  a  hot  iron,  on  the 
brawn  of  the  thumb,  with  the  letter  A,  that  he  might  be 
known  for  an  abjured  person.    It  was  moreover  provided, 
that  any  felon  or  murderer  who  ought  to  abjure,  refustog  to 
take  his  passage  as  limited^  by  the  coroner,  should  lose  the 
benefit  of  his  sanctuary,  and  be  taken  out  and  committed  to 
prison,  to  be  dealt  with  according  to  law.    But  the  banish- 
ment of  so  many  abjured  persons  began  now  to  be  thought 
not  the  wisest  policy;  as  many  able  and  expert  artificers 
and  labourers  were  thereby  furnished  to  foreign  countries. 
A  new  method  of  ordering  these  abjured  persons  was 
struck  out  by  sut.  22  Hen.  VIII.  c.  14.  which  directed 
the  oath  of  abjuration  to  be  altered ;  and  that,  instead  of 
abjuriug  the  realm,  as  before,  such  an  ofiender  **  should 
^*  abjure  from  M  his  lAeriy  of  this  realm,  and  from  his  li- 
**  beral  and  free  habitations,  resorts,  and  passages,  to  and 
<<  from  the  universal  places  of  this  reidm,  whieb  ap- 
<^  pertained  to  the  liberty  of  the  king^s  subjects  unde* 
^  famed  :'*  and  having  made  tUs  abjuration,  he  was  to  be 
directed  by  the  coroner  to  any  sanctuary  within  the  realm, 
which  the  ofiender  should  chuse,  there  to  remain  as  a 
sanctuary-person  abjured  during  his  natural  fife,  and  to  be 
burnt  in  the  hand,  as  directed  by  the  former  statnle.     if 
he  came  out  of  such  sanctuary,  be  was  to  safler  deaah  as 
an  abjured  person  returning  to  the  kingdom.    Such  sane- 
tuary.person  committing  any  petit-treason,  murder,  or 

(•)  Rftlw.  ISS,  he. 
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felony  (a)y  either  4n  or  out  of  sanotuary,  was  to  lose  all 
benefit  of  sanctuary.    Thus  was  abjuration  put  upon  a  new 
footing ;  and  such  offenders  as  used  to  avail  thettiselves  of ' 
this  privilege  to  escape  fiunishmenty  were  kept  hereafter 
within  the  reach  of  the  law.  • 

When  sueh  pi'ovision  was  made  for  the  due  ciprsry  again 
confinement  of  sanctuary- persons,  a  like  policy  ^^^j^J^ 
was  pursued  in  regard  totho^  tntitled  to  cler-  fenders. 
gy;  and  that  benefit  was  also 'taken  away  in  many  cases 
where  it  was  before  enjoyed.     This  was  effected  by  stat. 
03  Hen.  VIII.  c.  1.  an  act  which  partly  had  in  view  the 
Stat.  4  Hen.  VIIT.  c.  2.  upon  which  we  have  just  said  so 
much ;  and  partly  some  former  statutes  relating  to  the  pur-^ 
gation  of  clerks  convict.  The  preamble  recites  the  statute 
of  Westminster  1st,  stat.  3  Ed,  I.  c  %.  whichenjoined  bishops 
not  to  deliver  clerks  indicted  of  felony  without  due  purga- 
tion (6):  and  stat.  4  Hen.  IV.  c.  3  (c),  which  ordained,  that 
persons  convicted  of  treason  not  against  the  king's  jperson, 
and  notorious  thieves  delivered  to  the  ordinary  as  clerks 
convict,  should  not  make  purgation,  but  be  safely  kept  in 
cnstody,  according  to  a  constitution  provincial  to  be  made, 
bat  which  never  was  made :  ^since  which,  the  statute  com- 
plains, it  continually  happened,  that  persons  convicted  ac- 
cording to  law,  and  committed  to  the  ordinary,  **  were  de- 
*•  livered  for  corruption  and  lucre ;"  or,  **  were  suffered  to 
**  make  their  purgation  by  such  as  nothing  koew  of  their 
•*  misdeeds."     To  remedy  such  abuses,  it  was  enacted  by 
this  statute  in  the  following  manner:  In  the  first  place, 
-clergy  was  taken  away  from  certain  offences ;  and,  in  the 
next  place,  some  prolusions  were  made  respecting  those 
who  were  still  to  enjoy  thd  benefit  of  clergy ;  which  provi- 
sions were  calculated  to  render  tliat  benefit  less  mischievous 
than  it  had  been.    It  was  enacted,  that  no  person  found 

(a)  Vid.  ftmt.  83  Hen.'VUt  c  15.  the  preamble  of  which  giret  some  idea 
how  saoctiuury-pertont  lived  in  thoae  privileged  places. 

(h)  Vid.  aot.  vol.  II.  134.  (c)  Vid.  ant.  vol.  UL  840. 
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goilty,  after  the  laws  of  the  land,  of  petit-treason ;  for  ivil* 
fttl  murder  of  maKce  prepensed ;  for  robbing  of  anj  churcb, 
cbapel,  or  otiier  holy  places ;  for  robbing  of  any  persona 
in  their  dwelling-bouses  or  dwelling-place^  the  owner  or 
dwells  in  the  same  bouse,  his  wife,  bis  children,  or  ser* 
vants  then  being  within,  and  put  in  fear  and  dread  by  the 
same ;  or  for  robbing  of  any  person  in  or  near  about  the 
highways;  for  i^itfnl  burning  of  any  dwelling-houses  or 
barns  wherein  any  grain  or  corn  shall  liappen  to  be ;  nor 
their  abettors,  procurors,  helpers,  roaintainers,  or  coun* 
sellors,  shall  be  admitted  to  the  benefit  of  their  clergy, 
except  only  such  as  are  within  holy  orders,  that  is  to  say, 
of  the  orders  of  sub-deacon  (a)  and  above. 

As  to  those  in  the  orders  of  sub-deacon  and  above, 
when  delivered  to  the  ordinary  as  clerks  convict  of  any  of 
the  above-mentioned  ofiences,  they  were  in  no  wise  to 
be  sufiered  to  make  their  purgation,  nor  to  be  set  at 
liberty;  but  to  remain  in  prison  during  life,  except  they 
found  two  sufficient  sureties  to  be  bound  for  their  good 
abearing.  However  (6),  the  ordinary,  if  he  pleased^  might, 
by  this  act,  degrade  such  clerk  convict,  according  to  the 
laws'  of  the  church ;  and  send  him  to  the  king's  bench, 
where  judgment  of  death  might  be  passed  on  him« 

By  this  statute,  a  severe  blow  was  given  to  the  benefit 
of  clergy,  and  to  the  personal  immunity  of  the  clergy 
in  general ;  for  though  they  were  not  involved  in  all  ibe 
penalty  of  this  act,  and  their  lives  were  spared,  when  they 
were  guilty  of  the  above  offences;  yet  they  were  con* 
demned  in  such  case  to  perpetual  imprisonment,  and  even 
to  death,  if  the  ordinary  so  pleased  to  direct.  It  was  in 
aid  of  this  act  that  stau  23  Hen.  VIII.  c.  II.  made  it 
felony,  without  benefit  of-  clergy  or  sanctuary,  for  a 
clerk  convict  to  break  the  prison  of  the  ordinary  and 
escape. 

(«)  Vid.ant.  S.  (6)  Sects. 
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Such  a  reformation  in  the  panishment  of  oflbnden  as 
was  made  by  stat.  23  Hen.  VIII.  c.  1.  deserved  every  at- 
tention and  support  to  render  it  efiectuai  and  complete. 
But  this  act,  from  the  terms  of  it,  extended  only  to  snch 
persons  as  were  found  guilty  after  the  du^  courseaof  the 
law;  therefore  criminals,  to  prevent  their  being >o  found 
guilty,  would  stand  mute,  or  by  other  means  prevent  a 
Terdict.  Again,  in  cases  where  a  robbery  or  burglary 
was  committed  in  one  county,  and  the  thing  stolen  was 
carried  into  another,  the  offender,  if  found  guilty  in  such 
0lker  county,  could  not,  under  this  act,  be  deprived  of 
his  clergy ;  because  the'  jury  could  not  inquire  of  the 
robbery  or  burglary  in  the  first  county,  but  only  of  the 
larceny  in  their  own.  These  defects  were  remedied  by 
Stat*  25  Hen.  VIII.  c.  3.  which  enacts,  that  all  persons  ar- 
raigned for  any  oifence  mentioned  in  stat.  23  Hen«  Vlll. 
c.  1.  who  shall  stand  mut^of  malice  or  froward  mind^  or 
cltallenge  peremptorily  above  the  number  of  twenty  (to 
which  number  felons  had  been  confined  by  a  late  statdte)  (a\ 
or  will  not  answer  directly  to  the  indictment,  diall  losb 
ihdr  clergy,  in  like  manner  as  if  they  had  pleaded  and 
been  found  guilty.  And  further,  that  persons  indicted 
for  steahng  goods  in  any  county^  and  found  guilty,  or 
who  stand  mute,  challenge,  or  will  not  answer  as  above 
described,  shall  lose  their  clergy,  in  like  manner  as  if 
found  gbilty  where  the  robbery  or  burglary  was  com* 
mitted. 

The  sixth  chapter  of  th:3  same  statute  made  sodomy 
felony ;  or,  as  the  statute  expresses  it,  **  the  detestable 
«  and  abominable  vice  of  buggery  committed  with  man- 
<'  kind  or  beast.*'.  This  crime,  we  have  before  seen,  was 
variously  punished  by  our  old  law  (&) ;  but  now  it  was  made 
a  commoii*law  felony,  and  those  who  were  convicted 
thereof  by  verdict,  confession,. or  outlawry,  were  to  suffer 

(«)  «8  Hen.  YUI.  c.  14.  (k)  Vid.  ant.  vol.  II.  350. 
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certify  the  names  of  such  clerks,  with  the  causes  of  their 

conviction  or  attainder. 

«    _  Having  crone  through  all  the  statutes  that  re* 

Saoctiuiry  .000 

tateo  from  oer*  late  to  clergy,  we  shall  now  return  to  the  26th 
taiu  offinden.  y^^  ^^f  |.{,jg  i^j^^g^  ^„j  ^^^  ^  ^j^^  ^f^y^^  remain- 
ing acts  about  the  privilege  of  sanctuary.  The  privilege  of 
sanctuary  was  taken  from  all  offenders  in  high-treason,  by 
Stat.  20  Hen.  VIII.  c.  13  (a).  In  the  following  year  a  law 
was  made  in  aid  of  the  regulation  which  had  been  lately 
established  for  tbe  due  orderuig  and  safe  custody  of  sanc- 
tuary-persons. It  was  directed  by  stat.  27  Hen.  VIII.  c  19. 
that  all  persons  privileged  in  any  sanctuary  should  wear  a 
badge,  and  that  any  person  who  appeared  abroad,  out  of  tbe 
sanctuary,  without  such  badge,  should  imibediately  lose 
bis  privilege,  and  be  committed  to  the  comihon  gaol.  Such 
persons  were  not  to  appear  out  of  thefr  lodging  before  sun* 
rising,  or  after  sun-settings  upon  pain  of  imprisonment ; 
and  for  the  third  offence  they  were  to  lose  their  privilege. 
Tliat  the  inhabitants  of  these  privileged  places  might  not 
look  beyond  the  limits  of  thehr  confinement,  io  any  case 
where  their  necessities  could  be  supplied  within,  tbe  go* 
vemors  of  such  sanctuaries  were  empowered  to  bold  plea 
of  debt  under  iOl.  and  of  trespasses  and  covenants  betw^^ 
privileged  persons  and  other  inhabitants  of  tbe  sanctuary. 
Notwithstanding  this  attempt  to  regulate  the  OBConomy 
of  sanctuaries,  some  few  years  after,  it  was  thought  more 
expedient ;to  abolish  certain  of  these  privileged  places; 
and  not  to  allow  thosewbich  ren/ained  to  extend  any  im- 
munity to  offenders  of  a  particuiar  description.  It  was 
enacted  by  8tat«  32  Hen.  VIII.  c.  12*  generally,  tbait  all 
saactuaries,  except  parish-churches  and  their  church** 
yards,  cathedral  churches,  hospitals,  and  churches  coUegi* 
ate,  and  all  chapeb  dedicated  and  used  as  parish-churches^ 
should,  be  extinguished  and  of  no  effect.    But  JFdls  in 

(«)  Sect.  3. 
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Somersetshire,  Westminster ^  Northamptanj  Nortoich^  Ycrkf 
Derby ^  Launcestotij  and  Manchester  {a) j  were  still  to  coti^ 
tinae  places  of  sanctuary.  This  act  ^as  principally  occa- 
sioned by  the  dissolation  of  religious,  boases,  many  of 
which  had  privilege  of  sanctuary ;  and  the  scites  of  them  < 
would  still  have  enjoyed  the  same  privilege,  though  the 
sDciety  wliich  B'as  to  have  the  direction  and  government 
of  it  no  longer  existed ;  so  that  great  disorders  would  pr0« 
iMibly  have  ensued,' if  a  like  provision  bad  not  been  made. 

It  was  moreover  enacted,  that  the  following  offenders 
ebould  no  longer  enjoy  the  privilege. of  sanctuary  in  any 
place  whatsoever;  namely,  tho&e  who  committed  wilful 
murder,  rape,  burglary,  robbery  in  or  near  the  highway,  or 
in  a  house,  putting  the  owner,  his  wife,  cbildreny*  servants,  « 
-or  any  other  within  the  same  in  fear  of  life;  those,  who 
were  gniity  of  felonious  burning  of  bouses,  or  barns  with 
corn ;  robberies  of  churchies,  chapels,  or  other  hallowed 
plaoes,  with  their  abettors  and  procurors;  and  all  those 
fiftMil  whom  clergy  was  taken  by  any  of  the  foregoing  laws. 
Several,  new  regulations  were  ordained  by  this  act  r^ 
specting  sanctuaries.  The  chancellor,  was  empowered  to 
appoint  commissioners  to  make  perambulations,  and  to 
settle  the  boundaries  of  them.  N  ot  above  twenty  persons 
were  to  be  admitted  at  one  time  into  any  sanctuary.  Their 
names  were  to  be  called  over  every  day;  and  if  any 
made  default  three  days  together^  he  was  to  lose  his  pri- 
vilege. 

This  was  the  last  law  made  in  this  reign  concerning 
these  unhappy  objects,  who  at  this  period  seem  to,  and  must, 
from  the  nature  of  the  thing,  have  been  very  numerous, 
and  not  to  be  managed  but  with  great  difficulty.  The  ih- 
stitution  itself,  after  all  the  care  of  the  legislature  to  regu- 
late it,  was  pregnant  with  evils,  which  never  could  be  re- 
inedied  but  by  entirely  abolishing  it.    The  best  part  of  the 

*       («)  And  inateft^  off  ManchMter,  O^ifer,  by  ttat.  33  Hen.  VIII.  e.  \5\ 
VOL.  IV.  T 
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laws  we  IttYe  just  mentioned 5  was  thiit  which  took  away 
this  prinlege  from  certain  ofEences.  These  somewhat 
abated  the  mischief,  till  this  relic  of  superstitien  was  quite 
destroyed  in  the  reign  of  James  I. 

It  maj  be  thought,  that  as  many  of  these  statutes  relate 
to  a  subject  which  is  now  no  more,  a  shorter  account  of 
them  would  have  been  sufficient ;  but  the  substance  of 
them  coald  not  well  be-compressed  in  a  smaller  compasi; 
and  if  {bey  deserved  consideration  in  a  history  of  the 
changes  in  our  law,  they  deserved,  at  leasts  to  be  treated  ia 
a  manner  that  would  render  them  intelligible.  Indeed,  if 
tiie  consideration  of  a  subsequent  revdution  was  to  have 
weight  with  the  bistoriatr,  not  only  these  statutes^  bat  most 
of  the  many  criminal  regulations,  on  which  we  have  just 
been  spending  so  much  time,  might  be  consigned  to  obt 
vion.  For, the  sweeping  acts  of  Edward  VI.  and  queea 
Mary  repealed  all  the  statutes  taking  away  clergy,  all  dfose 
for  trjang  treason  in  a  way  diflhring  from  the  course  of  the 
common  law,  and  all  those  creating  treasons  and  felonies; 
and  when  these  were  abrogated,  whatremained  to  postcriq^ 
of  the  penal  laws  of  Henry  VIII.  i 
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Leases  for  Years  and  at  JViU^Leases  by  Tenant  for  Ltfe, 
Ke. — Of  Fines — Manner  of  suffering  Recoveries — Uses 
— ^  Use  in  TaU-^Operaiion  of  the  Statute  of  Uses— 
CovenasUs  to  raise  a  Use — A  Lease  and  Release — Construc- 
tion of  WHb-^TAe  Court  of  Chancery— Court  of  Be- 
fuests— President  and  Council  rf  the  North — Action  of 
Owenants — Of  Assumpsit  against  Executors — Of  Trover 
-^Debt  and  Accompt—The  Criminal  Law^Of  Trials 
m  two  Counties^The  Ecclesiastical  Court— King  and Go^ 
vemment—BiUsqfAttainder^^Torture—Ofthe  Statutes 
'^Of  the  rear-Books-^Fitzherbert — Saint  Germain — 
Rastell — Printing  of  Law  Books-^The  Begister-^Mis^ 
cdimeous  Facts* 

1  HOUGH  our  courts,  during  this  reign,  furnished  deci* 
sions  upon  almost  every  question  in  the  law,  we  shall  only 
select  such  of  them  as  relate  to  th^  new  points  then  mostly 
agitated ;  the  alterations  made  by  parliament  having  taken 
up  too  great  a  space  to  allow  us  to  enlarge  much  on  this 
part  of  our  History. 

Many  questions  concerning  leases  of  various  kinds  were 
agitated  in  this  reign,  and  some  were  adjudged  upon  such 
sufficient  grounds,  as  to  stand  the  test  of  future  examina- 
tion without  being  shaken.  Of  those  which  were  only 
agitated,  but  not  decided  upon,  was  a  doubt  upon  a -very 
common  method  of  letting  lands,  whether  it  should  b^ 
construed  a  lease  for  years,  or  at  will :  this  led  to  much  in- 
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quiry  into  the  nature  of  a  lease  at  will,,  and  bow  it  differed 

from  a  term  for  years. 

,        ^  In  the  third  year  of  the  king  a  lease  came  into 

Leases  for  "^  •      i  i  i_  l   i^ 

?^eareaiHiat  question,  where  one  had  let  to  another  to  nolo 
**"•  at  his  own  will;  but  it  having  been  long  laid 

down  (a)f  that  a  lease  at  will  must  be  at  the  will  of  both 
parties,  it  was  held  by  three  justices  in  the  commoo-plessi 
that  this  should  be  construed  to  be  at  the  will  both  of  the 
lessor  and  lessee ;  for  if  it  was  at  the  will  of  the  lessee,  he 
might  keep  it,  perhaps,  for  his  life,  contrary  to  the  rule  of 
Jaw,  which  says  no  freehold  shall  pass  without  livery  (A). 

But  the  occasion  when  the  properties  of  this  sort  of 
lease  were  thoroughly  discussed  was  in  Tatkymfs  case,  [a 
14  Hen.  VII L  A  lease  had  been  made  to  him  in  the 
10th  year  of  Henry  VII.  for  term  of  a  year  to  com« 
mence  at  Michaelmas,  and  continue  till  the  end  of  the 
said  year,  and  so  to  the  next  year ^  de  anno  in  annum,  as  Jong 
as  the  parties  pleased.  These  were  the  terms  of  the  lease. 
Patkyns  held  the  land  for  twenty-four  years ;  at  the  end  of 
that  time  the  lessor  determined  the  lease,  and  brought  an 
action  of  waste:  upon  which  it  was  moved  in  arrest  of 
judgment,  timt  it  was  only  a  holding  at  will,  and  there- 
fore the  defendant  was  not  liable  to  waste  under  the  statute. 
The  objection  w^s  thus  pointed :  that  the  lease  being  only 
for  a  year,  and  beyond  that  from  year  to  year,  as  long  as 
the  parties  pleased,  the  first  was  a  lease  for  a  year,  but  the 
remainder  was  only  at  will ;  for,  said  they,  every  lease  for 
years  should  have  a  certain  determination,  otherwise  it  b 
not  a  lease'  for  a  term  of  years:  and  here  there  is  no  cer- 
tain determination,  for  it  is  at  will ;  therefore  they  con- 
cluded the  first  to  be  a  good  lease  |^or  a  year)  and  the  re* 
mainder  to  be  only  at  will.  This  point  was  frequently 
argued  at  the  bar,  and  when  it  came  for  the  court  to  give 
judgment,  there  was  as  great  a  di(Terence  of  opinion  amon^ 

(«}  Vid*  »at.  vol  IIL  3^. .      {h)  %  Hea.  Vllf.  K^fihrny  t«l. 
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the  judges;  (or  F^zherberi  elM  Brooke  held  it  to  be  clearly 
a  lease  at  will  after  the  .first  year ;  but  Poilard  and  Brui^ 
neU  the  chief  justice  held  it  to  be  still  a  lease  for  a  year. 
•As  this  was  a  matter  of  some  importance^  bein^  that  upon, 
which  it  was  to  depend  whether  there  should  be  any  longer 
such  a  description  of  estates  as  those  at  will,  it  may  be 
eurtous  to  hear  what  was  said  on  both  sides. 

ft  was  said  by  Fitxherbert,  who  thought  tt  was  an  estate 
at  will  after  the  first  year  (for  there  was  nodoubt  about  the 
first  year),  that  if  it  was  not  a  lease  for  year?  at  the  coilu 
mencementy  it  could  not  be  made  so. by  occupation.  And 
in  answer  to  what  had  been  urged  by  the  counsel,  he  said, 
it  was  a  conceit  to  contend,  that  if  the  party  held  from  year 
te  year  at  the  will  of  both,  the  zoUl  was  only  to  be  eaer^ 
ctsed  at  the  commencement  of  every  year :  the  will  cer-* 
tainly  extended  to  every  part  of  the  year ;  so  that  they 
might  determine  it  at  any  part  thereof.  Again,  urBen  the 
counsel  had  said,  that  the  word  Tunll  was  void,  he  said  it 
was  not  so :  but  that  operated  as  a  sort  of  condition ;  for 
if  I  let  land  for  a  year  at  my  wUI,  the  lessee  would  assuredly 
have  it  only  at  my  will.  Thus  if  I  let  for  years,  at  my 
will,  (but  leave  mU  out)  as  a  lease  for  a  year,  and  so  from^ 
year  to  year,  without  limiting  the  years ;  this,  for  want  of  a 
certain  determination,  could  not  be  a  lease  for  years ;  there- 
fore it  must  follow,  that  it  was  a  lease  at  will.  Again,  if  a 
lease  was  made  for  years  generally,  without  any  certain  lu 
mitation  of  years,  then,  in  the  opinion  of  some,  he  would 
have  it  only  two  years ;  for  two  years  would  satisfy  the 
plural  noun  in  the  lease :  but  if  it  was  for  twenty  years  at 
wiUy  this  would  be  deterininable  at  will  by  either  party. 
The  Stat.  Westm.  «.  expressly  requires  that  the  lessee 
should  have  such  an  estate  as  the  lessor  could  not  determine ; 
f  a  lease,  therefore,  for  years  was  made  to  commence  at 
such  a  feast,  this  would  not  be  good,  because  it  wanted  the 
lOtber  limitation,  when  it  was  to  end.  The  conceit  of 
here  being  several  leases  for  a  year  was  reprobated  equally 
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hy  Brooke,  He  said,  that  a  lease  fOr  years  should  be  per- 
fect by  the  first  wordiog  of  it^  or  it  was  not  a  lease  Tor  yeari ; 
and  thisy  he  said,  was  an  entire  lease  and  not  several,  and 
the  whole  commenced  at  once,  notwithstanding  this  pre^- 
tended  separation  from  year  to  year.  Thus,  if  land  was 
let  from  Michaelmas  next,  reserving  rent  till  the  Michael* 
mas  following,  and  so  the  next  year,  and  the  thirds  this 
was  a  good  lease  for  three  years,  because  |he*beginoing  and 
determination  of  it  was  sufficiently  certiuo,  without  wait* 
ing  for  any  after-circumstances  to  explain  it. 

The  estates  known  in  the  law  were  fee^imple,  £ee-4ail, 
for  term  of  life,  for  term  of  years,  and  at  will ;  and  each 
was  created  by  special  words  peculiar  to  itself:  waste 
lay  against  tenant  for  life  and  for  years  by  the  statute ;  but 
teoant  at  will  was  at  the  common  law.  If  a  lease  was  made 
to  a  man  till  he  was  promoted  to  a  benefice^  aAd  he  bad  1i* 
Tery,  be  had  an  estate  for  term  of  life :  so  of  a  leade  to  baron 
and  feme  during  the  eoverture ;  because  these  depended  on 
a  condition  that  bad  a  human  determination.  Not  so  of 
other  conditions  ;  for  a  lease  ao  long  as  such  a  tree  grew. 
If  but  at  will ;  because,  said  Brooke^  it  is  not  natural  for 
'  an  estate  to  depend  on  such  a  condition.  He  thought  thai 
all  estates  for  years  should  be  certain  in  their  determina-* 
tion,  and  not  at  the  will  of  any  ooe,  for  that  would  be  a 
contrariety;  for  which  reason  be  cooM  not  agree  with 
those  who  said^  that  a  lease  for  ten  years  at  wiR^  should  be 
determined  at  will;  for«tbe  words  at  wiU  were  incoonstent 
and  contrary,  and  therefore  were  void.  He  admitted  an 
estate  for  years  might  be  determinable  at  will,  on  a  condi* 
tioD,  but  not  otherwise;  as  on  conidltiont  tjT  meh  a  mr  w 
910/  satisfied^  or  declare  his  dissent ,  then  iishaU  cease.  This 
is  a  good  condition,  although  only  at  the  wiU  of  a  stranger. 
He  admitted  that  to  he  certain  in  its  determination,  which 
could  be  made  so  by  construction  of  the  words  creating 
it.  That  a  lease/or  years,  he  agreed ,  might  he  consttned 
good  for  mw  years,  because  that  sa^ed  the  phirai  term, 
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and  was  the  greatest  certainty  that  could  be  obtained  out 
vt  the  words..  A  lease  for  a  thousand  days  was  good^ 
because  it  was  as  certain  to  count  by  da}^  as  by  years. 
If  one  leased  for  a-year,  and  shewed  the  commencement 
of  the  term,  and  so  the  second,  third,  and  fourth  year, 
this  would  be  good  for  four  years,  because  it  was  sufli^ 
ciently  certain  when  it  commenced,  and  when  it  was  to 
determine ;  but  if  it  vn3  from  year  to  year,  there  was  no 
certainty  at  all.  Thus  a  lease  for  years,  so  long  as  /•  S. 
liTed,  if  no  livery  was  made,  would  be  only  at  will,  be* 
cause  by  the  first  .words  of  its  creation  there  was  an  mh- 
certainty  of  determination  4  so  there  was  no  certainty  in 
the  first  words  of  creation,  when  a  lease  viBi&froni  year  to 
jfear;  but  if  it  was  for  one  year,  and  so  for  the  nextyear^ 
and  Mofrom  year  to  year,  it  would  be  good  for  the  first 
and  second  year;  but  for  the  others,  for  want  of  cer- 
tainty, it  wonld  be  only  at  will.  He  said,  he  saw  no  differ^ 
ence  between  the  above  lease  after  the  first  two  years, 
and  one  for  as  manjf  years  or  we  can  agree;  which,  for 
want  of  certainty,  would  cltorly  be  a  lease  only  at  will. 
Such  were  the  reasons  given  by  the  two  judges  who 
thought  this  a  lease  at  will. 

On  the  other  aide,  it  was  argued  by  Pollard,  that  con* 
sidering  how  many  leases  were  made  in  this  way,  it  would 
be  more  reasonable  to  support  it  as  a  lease  for  years;  and 
be  thought  it  a  very  good  lease  for  years.  He  said,  that  al- 
though a  \eaae for  years,  and  so  from  year  to  year,  would  be 
at  wiB>  because  it  was  not  determinable  upon  any  certainty ; 
yet,  if  a  lease  was  made/&r  a  year,  and  so  from  year  to  year, 
4U  long  as  the  parties  agreed,  the  word  so  implied  that  the 
leasee  should  have  the  subsequent  years  in  the  same  manner 
as  he  had  the  first  ^  and  it  would  be  a  good  lease  for  ten  or 
twenty  years,  if  the  parties  so  long  agreed.  The  same  as 
if  the  king  granted  a  ward  and  marriage,  and  so  from  ward 
io  ward  durante  ndnare  0taie;  in  which  case,  if  the  ward 
died  within  age,  and  the  next  h^r  was  likewise  within 
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nge,  the  patentee  would  have  that  ward  also^  ia  tbe  same 
ilianner  he  had  the  first.  And  as  it  was  agreed  by  the  other 
side,  that  a  lease  for  a  year,  and  s§  for  the  nexty  was  good 
for  the  next  by  reference,  why  should  it  net  alsd  be  good, 
if  from  year  toy  ear  f  He  said,  that  if  a  lease  was  made  for 
ten  years  at  will,  the  words  at  will  would  be  void;  the 
same  as  in  a  feoffment  in  fee,  an  habendum  for  years  would 
be  void.  As  to  the  certain  determination,  he*  thought  it 
ought  to  be  determinable  on  a  certainty,  or  oor  what, 
though  not  a  certainty  at  first,  might  boconie  certain; 
for  a  lease  determinable  on  condition  was  not  entirely  cer« 
tain  in  its  determination.  He  said,  that  in  case  of  a  lease 
from  year  to.year  at  the  will  of  tbe  parties,  when  tbeJe^ee 
entered  into  any  one  df  the  years,  neither  the  lessor  nor 
the  lessee  could  determine  his  will  for  that  year;  and  if 
they  went  on  so  for  ten  years,  it  would  be  an  entire.lease^ 
and  not,  as  soiAe  said,  a  several  lease  every  year. 

In  all  this  tl)e  chief-justice  Bnidnell  agreed  with  Pollard. 
He  added,  that  a  lease  for  years  determinable  on  an  uncer* 
tain  event,  was  no  uncommon  thing.  Thus  a  lease  for  years 
by  an  infant  miglit  be  determined  when  bp  came  of  age; 
a  lease  by  a  tetiant  for  life  was  determinable  by  his  death; 
a  lease  with  proviso  that  when  the  lessor  had  a  mind  to  oc- 
cupy tbe  land,  then  the  lease  should  cease,  was  held  good, 
though  determinable  at  will.  He  said  a  lease  for  three 
years,  and  so  from  three  years  to  three  yearsy  was  a  com- 
mon way  of  letting  parsonages,  and  these  were  esteemed 
good  leases.  Again,  a  lease  till  the  lessee  had  levied  lOi. 
of  the  rents  and  profits,  %vas  a  good  lease;  and  yet  there 
was  no  certainty  when. it  ishould  determine:  the  same  in 
•this  case,  when  the  will  was  determined,  then  that  cer* 
tainty  of  determination  had  taken  place,  which  watsiarked 
by  the  terms  of  the  orij^nal  creation. 

Such  were  the  arguments  used  on  both  sides  of  this 
famous  question ,  which  after  all  was  not  determined,  though 
they  all  agreed  in  giving  judgment  against  the  plaintiff. 
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For  notwithstanding  the  lease  was  at  an  encl,  as  stated  in 
the  declaration,  it  was  stated  in  the  writ,  fuem  tenet 
a^  ^^n^nniim,  instead  of  tenuit;  which  variance  was  held 
fatal ;  anrd  the  principal  question  was  left  in  its  former  state, 
with  the  addition  of  all  the  topics  which  this  solemn  dis- 
xrussion  had  furnished  on  both  sides  (a).  In  28  Hen.  VIII. 
a  case  similar  to  one  that  had  been  mentioned  by  tlie  chief* 
justice,  is  to  be  found  in  Dyer.  A  parson  leased  his  rec- 
tory for  tbe  term  of  three  years,  and  after  the  end  of  the 
three  years,  for  anothicr  term  of  three  years  then  imme- 
diately next  and  ensuing;  and  after  the  end  of  that  three 
yeart>  to  tbe  end  of  another  three  years,  during  all  the 
term  of  the  natural  life  of  the  lessor :  and  it  was  held,  by 
the  opiaion  of  most  of  tbe  benchers  of  the  Middle  Tem- 
ple, and  severjil  justices  of  the  common-pleas,  that  the 
termor  should  have  dnly  an  estate  for  tiine  years,  if  the 
lessor  so  long  lived,  for  it  wanted  words  to  make  an  estate 
for  the  life  of  the  lessor;  but  if  it  had  been,.cr72(/,  so/rojn 
three  years  ta  three  years,  during  the  life  of  the  lessor,  this 
perhaps  w'ould  have  dono:  and  it  was  said,  that  for  tbe 
lessee  to  have  a  lease  for  the  life  of  the  rector,  he  should 
bave  livery  of  seisin  {b). 

Other  cases  upon  leases  happened  in  this  reign, 
which,  though  of  less  importance  than  the  above,  are 
more  worth  mention,  because  they  were  determined 
upon  and  be<iame  guides  in  future  times>  These  not  being 
upon  any  particular  bead  of  inquiry,  can  be  given  only  in 
a  miscellaneous  way.  In  28  Hen.  Vlil.  we  find  a  case 
came  before  tbe  court,  of  a  lease  for  term  of  years,  with  a 
reservation  of  all  woodsand  underwoods;  and  it  was  a  ques- 
tion, whether  an  action  of  waste  would  lie  against  the 
lessee  for  cutting  trees.  It  seemed  to  Baldwin  a.nd  Shelley 
that  it  would  not;  for  the  wood  being  excepted,  made 
jio  part  of  the  land  demised ^  and  the  statute  forbids  waste 

(«)  14  H«i«.  Vm.  10.  b.  (*)  M  Hen.  VIII.  8,    Dyer,  74. 151. 
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in  terrisy  bosciSj  seu  gardinis  sUri  dimissis.  However, 
they  thought  there  might  be  a  remedy  by  trespass  (a\ 

The  nature  of  the  possession  of  lessee  for  years  wa«.  agi- 
tated in  a  case  where  the  lessor  made  a  feoffment  while  the 
termor  was  on  the  land7  and  in  occupation  of  it :  it  was 
doubted  whether  the  feoffee  obtained  thereby  the  freehold 
and  rent.  Shelley  .thought  the  feoffimeat  was  good,  be* 
cause  the  termor  and  the  lessor  having  dislincst  tntisrests, 
the  one  a  chattel,  and  the  other  a  freehold,  the  freehold 
niight  well  pass  from  the  one  without  infringing  tbe  light 
of  the  other ;  though  it  would  be  odierwise,  if  the  new 
estate  had  been  a  lease  for  years.  But,  on  the  other  handy 
Baldwin  and  Fitzherhert  were  of  opinion,  that  nothing 
passed  by  the  feoffinent,* unless  the  termor  agreed  to  it; 
for  the  lessor  had  no  right  in  the  possession  during  the  term ; 
and  the  livery  arid  seisin  being  nothingbut  a  transfer  of  the 
possession,  it  could  not  be  made  without  injury  to  the  ter- 
mor :  they  held,  therefore,  that  the  common  course  should 
be  adhered  to,  namely,  for  the  lessor  to  grant  tbe  rever- 
sion, and  tbe  termor  to  attorn.  Baldwin  added,  that  if 
the  feoffment  was  made  with  the  concurrence  of  the  ter- 
mor, the  term  and  the  req)t  would  be  gone,  for  this  would 
be  a  complete  surrender :  but  Fitxherhert  denied  this,  for 
the  termor's  interest  could  not  be  surrendered  without  bis 
assent ;  and  lie  quoted  several  cases  where  it  bad  been  held, 
that  the  termor's  consent  to  a  liveiy  made  by  the  lessor 
was  consistent  with  the  continuance  of  his  term.  How- 
ever, after  this  canvass,  the  point  went  off  without  a  de- 
cision (Jk). 

A  lease  was  not  uncommonly  made  with  a  conditioii 
by  which  the  lessee  was  bound  not  to  alien  to  a  particular 
person.  It  happened  that  a  lessee  being  so  boinid,  aKened 
to  one  who  aliened  to  the  person  prohibited  by  the  lease: 
it  became  a  question,  whether  this  was  a  breacb  ef  tbe 

(•)  SS.Hen.  VUL  l>y^r,  19. 110.         (6)  8S  Bta.  Vm,  0ycr,  S3,  la 
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condition :  it  seems  to  have  been  the  opinion  otDt/er  that 
it  was  not,  because  every  condition  shoold  be  taken  strict-' 
ly  (a).  He  likened  it  to  a  feoffment  on  condition  that  the 
feoffee  should  not  infeoff  J.  S.  and  the  lieir  infeoffed  J.  S\ 
which  was  no  breach  of  the  condition.  Another  case  of 
this  sort  happened  in  the  court  of  augmentations.  A'  lease 
had  been  made  for  years,  on  condition,  that  if  the  lessee 
during  his  life  assigned  his  term  to  another  without  assent 
of  the  lessor^  the  lessor  might  enter.  The  lessee  devised 
the  term  without  his  assent ;  and  it  was  argued  that  this 
was  a  breach  of  the  condition.  It  seemed  to  J^rooke, 
and  Hales,  master  of  the  rolls,  that  this  was  a  forfeiture, 
for  the  devisee  shall  be  said  to  be  in  of  the  assignment  made 
in  the-  life-time  of  the  lessee;  and  they  took  a  difference- 
between  an  assignment  made  by  the  law,  and  by  the  lessee 
himself;  for  they  considered  it  as  a  clear  case,  that  bad  the 
^  term  been  takeo^by  an  execution,  there  would  have  been 
eo  forfeiture.  But  this,  like  the  former  case,  went  off 
without  a  decision  (i).  ■      ■  ^ 

A  lease  for  years  was  made  *of  land  with  a  stock  of 
sheep  upon  it,  and  a  rent  was  reserved.  All  the  sheep 
died,  and  it  was  doubted  whether  the  rent  should  be  appor- 
tioned. The  ground  upon  which  thds(&  rested,  who  thought 
it  should  be  apportioned,  was,  that  it. was  the  act  of  God, 
without  any  default  in  the  lessee.  But  it  was  said,  that  the 
law  was  otherwise ;  for  if  the  sea  overflowed  the  land,  or  it 
was  burnt  with  wild-fire,  the  rent  would  not  be  appor«^ 
tioned,  but  the  whole  rent  should  issue  out  of  the  remain- 
der ;  though  where  part  was  evicted  by  an  elder  title,  the  ^ 
rent  should  be  apportioned.  And  of  this  opinion  were 
JBroniUy,  Porttnan^  Hales ,  serjeants;  Loekey  justice  ( 
Brooke f  and  others  of  the  Temple ;  but  ifarvyn^  Browne^ 
justioes,  Tawnshenij  Griffithy  and  Foster^  were  of  a  con- 
trary opinion :  though  all  thought  it  consistent  with  reason 

<«)  31  Hen.  VUI.  Dytx^  45. 1. .         {ly  32  Hen.  VUI.  Dyer,  41  3. 
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and  equity  that  the  rent  should  be  appbrtioned.  This  case 
was  afterwards  made  the  subject  of  a  reading  in  one  of  the 
inns  of  court,  as  was  very  common  in  those  days ;  and 
there  it  was  the  opinion  of  More  the  reader,  together  with 
Brooke i  Hadle^,  Foriescue,  and  Bn>tt;n«,  justices,  that  the 
rent  sliould  be  apportioned  (a). 

No  little  debate,  nor  small  difference  of  opinion,  arose 
upon  the  effect  of  leases  .made  by  tenants  for  life  and  other 
tenants,  who  tboagh  possessed  of  a  greater  estate  than  for 
their  own  lives,  yet  could  not  make  leases  that  extended 
beyond  that  period,  without  infringing  the  claims  and  titles 
of  those  who  followed  them;  all  which  shewed  the  need 
there  was  for  the  parliament  to  take  up  the  subject,  and 
make  some  specific  declaration  thereon,  as  was  actually 
done  in  this  rei^n  (b).     * 

Lewes  by  te-  We  find  it  laid  down  by  Fittjamet^  chief- 
lire,  fcc.  justice  of  the  king*s  bench,  in  24th  year  of  the 
king,  wath  the  concurrence  of  many  others,  that  if ^  tenant 
for  life  leased  land  for  years,  and  died,  the  lease  became 
void,  and  the  rent  determined :  the  same  of  a  parson's  lease ; 
and  though  his  successor  received  the  rent,  the  lease  wa« 
not  good  againf^t  him ;  for  being  void  by  the  death  of  the 
lessor,  it  could  not  be  perfected  by  any  acceptance  or  rati- 
fication (c).  In  a  subsequent  case,  we  find  a  difference  made 
between  a  lease  for  years  and  for  life;  for  after  recognising  - 
the  fore^'oing  opinion,  it  was  said,^Uiat  if  a  parson  made  a 
lease  for  life,  and  died,  and  his  aucoessor  accepted  fealty, 
he  should  be  bound  by  it  during  his  life(<f).  In  the 
case  of  a  lease  for  years,  made  by  the  bishop  of  Lon- 
don,  reserving  rent  to  him  and  his  successors,  it  was 
argued,  whether  it  was  void  by  the  bishop's  death ;  and 
it  was  held  by  many  that  it  was :  though  it  was  agreed, 
says  Dyer,  that,  an  abbot,  bishop,  of  those  who  have  an 


(•)  35  Hen?  Vlir.  Dyer,  5«.  15.  (f )  Vid.  ant  (r)  24  Hen. 

VIH.  New  Ca«fF,  153.  (d)  35>  Hem  VIU.  K«w  Ca«f,  lil. 
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estate  of  inheritance,  as  tenants  ii^  tail,  might  make  a 
iease  for  years  rendering  rent;  and  it  would  not  be  void 
by  their  deaAi,  but  voidable  only  at  the  pleasure  of  their 
auccessor,  or  the  issue ;  for  if  they  accepted  the  rent,  the 
lease  would  be  good.  But  they  adhered  to  the  formeJT 
opinion,  that  in  the  case  of  a  parson,  or  tenant  for  life, 
such  lease  would  be  absolutely  void  (a):  and  so  it  was 
again  held,  in  the  case  of  a  parson's  lease,  in  35  Hen. 
VIII  («).^ 

With  regard  to  leases  by  tenant  in  tail,  it  was  held  by 
the  justices  of  both  benches,  where  cesfui  que  use  in  tail 
and  his  feoffees  made  a  lease  for  years,  and  died,  and  the 
issue  aliened  the  land  by  fine,  before  he  had  made  any 
entry  upon  the  termor,  or  received  any  rent^  and  the  ^liene^ 
accepted  the  rent^  they  held,  Ui^t  the  alienee  could  not 
have  avoided  the  lease,  even  if  he  had  not  accepted*  the 
rent  (t*);  and  that  it  could  not  be  avoided  without  entry  by 
the  issue. 

A  method  had  been  contrived,  by  which  tenant  in  tail 
could  make  a  lease  for  years  that  would  be  good  against 
the  issue.  The  tenant  in  tail  and  the  intended  lessee 
would  acknowledge  the  land  to  be  the  right  of  ^.  a  stranger; 
and  then  J.  would,  by  the  same  fine,  grant  and  repdeip 
to  the  lessee  for  years,  with  remainder  to  the  lessor  ^4  * 
hiGLbeirs  {d).  Tiiis  device  is  mentioned  in  a  case  in  36th 
of  the  king,  which  was  four  years  after  the  enabling  aci, 
and  the  statute  which  made  s^Jine  a  bar  to  the  issUe* 
As,  therefore,  before  the  one  of  those  acts,  a  lease  let  ii> 
this  way  would  not  bind  the  issue  ^  and  after  the  other, 
the  tenant  was  by  law  enabled  to  let  under  certain  termsi 
so  this  contrivance  seems  to  be  necessary,  since  thos^ 
xusts,  in  cases  where  it  was  intended  to  grant  a  lease  of 
longer  date  than  twenty-one  years,  or  three  lives ;  or  not 
-wjithin  the  other  terms  of  the  enabling  act. 

W  99  Ken.  VIH.  0yer,  46.  9.  {b)  New  Cases,  154.  (c)  33  KtD. 
VHI.  Dyer,  51. 17.  \d)  36  Hen,  YIU.  New  Cases,  14* 
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It  was  montly  in  conjunction  with  tbe  present  fashion- 
able con  Vejrances,  that  topics  of  real  property  were  agitated 
in  tbe  courts;  a  fine,  a  recovery,  a  deed  to  raise  or  con- 
vey uses,  or  a  will,  was  usually  the  occasion  upon  which 
^any  litigation  of  this  sort  arose.  To  acquaint  ourselvbs, 
therefore,  more  intimately  with  the  learning  of  real  pro- 
perty in  this  reign,  we  shall  now  proceed  to  consider  the. 
methods  in  which  it  was  most  commonly  transferred. 
First,  of  fines  and  recoveries. 

Some  questions  upon  ifhe  nature  of  fines  and  recoveries 
were  agitated  in  our  courts,  and  deserve  not  less  atten- 
tion than  the  statutes  which  have  already  been  mentioned 
respecting  those  two  methods  of  conveying  lands  and  here- 
ditaments* 

•  Qfg^^  In  the  19th  of  the  king,  a  very  important 
question  (which  has  already  been  alluded  to)  (a) 
was  agitated,  upon  the  effect  of  this  statute  of  fines.  A 
tenant  in  tail  had  levied  a  fine  with  proclamations ;  and 
the  five  years  passed  in  his  life-time :  he  died,  and  it  was 
iha^e  a  question,  whether  his  issue  should  be  barred  ?  This 
was  argued  at  SeijesntVinn  before  all  the  justices,  who 
were  divided  in  opinion.  Englefieldy  SheUei/,B,nd  Comngesly, 
thought  that  the  issue  should  not  be  barred ;  for  they  said, 
that  ly  Stat.  4  Hen.  VIL  c.  24.  a  fine  was  to  conclude 
both  privies  and  strangers,  with  certain  savings;  namely, 
to  all  persons  and  their  heirs  (other  than  the  parties  to  tbe 
fine),  their  right  and  interest  which  they  had  at  tbe  day 
the  fine  was  engrossed,  so  that  they  brought  their  action, 
or  made  their  entry,  within  five  years  after  the  ingrossing; 
saving  also,  to  all  other  persons,  such  right,  title,  and  in- 
terest, as  would  first  grow,  remain,  descend,  or  come  to 
them  after  the  fine  engrossed,  or  proclamation  made,  by 
force  of  any  entail,  or  other  cause  or  matter  done  before 
the  levying  of  the  fine.    They  contended,  by  this  last 

(a)  Vid.  ant.  SS9. 
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MViDg  tbe  issue  in  taif  were  aided ;  for  they  are  tlie  first . 
to  whom  a  right  would  descend  after  the  engrossing  of  the 
fine:  and  though  the  father  was  privy  to  the  fine,  yet'  the 
issue  is  neither  party  nor  jury ;  for  he  claims  by  the  donor, 
and  not  by  the  donee,  notwithstanding  he  must  convey 
himself  to  the  land  by  the  father.  For,  they  said,  it  was 
.  not  like  where  a  father  dissdsed  a  grandfather  of  his  land 
in  fee,  and  levied  a  fine:  then  the  grandfi&ther  di^, 
and  afterwards  the  father;  in  which  case  the  fine  would 
tiar  die  son,  .because  he  could  not  convey  the  fee-simple^to 
himself  but  through  the  father,  who  was  party  to  tbe 
fine,  and  therefore  as  heir  to  him  he  was  privy  to  the 
fine* 

The  justices  on  the  other  side  were  Fitzjamesy  Brud- 
ndlt  Fiizherbert,  Brooke^  and  Mar^.  They  said,  that  the 
intent  of  tbe  midiers  of  the  statute,  as  appears  by  the 
words  of  it,  was,  that  a  fine  should  be  at  an  end,  and  should 
conclude  as  well  privies  as  strangers;  and  if  no  exception 
had  been  made  in  the  above  words,  all  persons,  as  well 
the  issue  in  tail  as  others,  would  be  concluded.  As  to 
the  exceptions,  they  said,  in  the  first  there  was  no  aid 
given  but  to  femes  covert;  in  the  second,  all  strangers 
•le  aided  who  had  title  to  the  land  at  the  time  of  the  fine 
levied,  if  tbey  brought  their  action,  or  made  their^bntry 
within  five  years ;  but  the  issue  are  not  aided  by  either  of 
these  two  exceptions.  The  third  saving  is  in  favour  of 
all  other  persons,  which  must  be  intended  all  strangers  to 
tbe  fine,  and  not  privies;  andi>y  virtue  of  that  saving,  ail 
strangers  toa  fine,  to  whom  a  remainder  in  tail,  or  a  discent 
in  tail,  shall  first  accrue  after  the  ingrossment,  shall  be 
Aided.  Thus  if  tenant  in  tail  diseontinuedy  and  the  dia- 
conftiaiiee  levied  a  fine  with  proclamations,  and  the  five 
years  patied,  and  then,  the  tenant  in  tail  died,  the  issve 
might  have  another  five  years,  by  virtue  of  that  saving  i|^ 
the  act.  The  intention  of  the  makers  was  not  that  he 
who  claimed  by  the  same  title  as  his  ancestor  who  levied 
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the  fine,  should  be  aided ;  for  sacb  issue  in  tail  is  privy  to 
his  ancestor  by  whom  he  is  to  make  his  discent,  and  all 
privies  are  clearly  concluded  by  such  a  fine:  they  therefore 
were  of  opinion,  that  the  issue  in  tail  tvere  barred  by  such 
finei  Ail  the  justices  agreed,  that  if  a  stranger  to  a  fine, 
to  wht>m  a  remainder  ill  tail  or  pther  title  first  accrued 
after  the  fine,  did  not  make  his  claim  within  five  years,  h\i. 
issue  would  be  barred  for  ever  (n).  This,  no  doubt,  became 
the  governing  opinion  on  the  stat  4  Hen.  VIL  till,  to 
remove  all  difference  of  sentiment,  it  was  so.  declared  by 
ftat.  82  Hen.  YIIL  as  has  been  before  shewn. 

There  is  nothing  further  in  the  books  of  importance  on 
the.  subject  of  fines,  till  the  27th  year  of  the  king;  when 
we  find  a  case,  where  a  fine  had  been  levied  surgrutU  ist 
ftndre;  in  which  the  couusee  granted  to  the  conusor  die 
lands  in  tail,  on  condition  that  he  and  bis  heirs  carried  the 
standard  of  the  conusee,  when  he  Went  to  battle;  and  if  be 
or  his  heirs  failed  therein,  then  the  land  shoaM  remain  to  a 
stranger.  Upoii  its  being  put  to  the  court,  whether  this 
was  a  good  remainder,  Fitzherbtrt  said ,  he  bad  never  before 
seen  a  fine  levied  upon  condition;  and  though  he  thought 
such  a  fine  clearly  good  when  levied,  be  doubted  whether 
the  justices  would  be  willing  to  take  such,  because  it  was  a 
very^ld  language  in  the  law-books,  tUztJhrisJinefn.tiiiiui 
impend;  which  seemed  to  him  not  much  promoted  by  such 
conditions.  As  to  the  remainder,  tie  thought  it  good; 
and  that  the  stranger  took  it  before  the^ condition  broken: 
and  when  it  was  objected  that  the  remainder,  as  it 
depended  on  a  condition,  could  not  take  effect  till  the  cpn^ 
dition  was  broken,  he  maintained  what  he  had  first  said; 
but  had  it  been  a  feofiment,  he  said,  that  if  tiie  remain* 
der  did  not  take  e&ct  at  the  time  livery  was  made,  it 
oould  not  afterwards.  However,  no  judga)«|t 
given  (A). 

•      {•)  1^  H<n,  vni.  0yer,  2.  i.  Q,)  37  Hen.  Vllt.  H, 
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|t  was  a  common  practice  to  make  a  lease  for  term  ot 
years  by  fine.  The  course  was,  first  for  the  lessee  to  ac- 
knowledge the  land  to  belong  to  the  lessor,  come  ceo,  Xc. 
and  then  for  the  lessor  to  grant  and  render  it  to  the  lessee  (a). 
The  fine  sur  grant  ei  rendre  was  a  Useful  assurance  in  these 
and  .many  other  cases.  Where  it  was  covenanted,  thi^t  A. 
should  make  to  B.  his  wife,  daughter  of  /.  K,  a  jointure 
by  fine,  it  was  contrived,  on  account  of  the  infancy  of  JB. 
that  the  writ  of  covenant  should  be  made  between  /•  and 
A.  by  which  A,  acknowledge^]  the  land  to  be  the  right  of 
J.  come  ceo  que,  He.  and  /.  granted  and  rendered  it  to  A. 
for  life,  without  impeachment  of  waste,  with  remainder  to 
A  his  wife,  for  life, remainder  to  A.  and  his  heirs  (i).  What 
efiect  a  fine  had  on  an  estate  m  tise^  will  be  mentioned  in 
another  place. 

The  modem  method  of  ordering  a  recovery.  Manner  of 
so  as  to  make  it  a  complete  bar  to  all  secret  in-  inifenng  le. 
taik,  and  to  those  claiming  in  remainder,  was  ~'*"*^ 
not  generally  practised  in  this  reign.  They  often  contented 
themselves  with  a  single  voucher ;  and  they  brought  the 
writ  against  the  tenant  whose  estate  was  to  be  barred ;  both 
which  were  the  precise  circumstances  in  TaltarwnFs  case: 
and  though  that  decision  seemed  a  suflteietit  warning,  they 
continued  more  commonly  to  sufler  a  recovery  in  thaf\vay, 
than  in  any  other.  In  the  twenty-third  of  the  king,  we  find 
a  writ  of  entry  brought  against  the  husband  and  wife  of 
Itnd,  where  the  wife  was  tenant  in  tail,  and  they  vouched 
0Ver :  this  was  held  a  bar  to  the  isstie  in  tail  (c).  Yet  it 
was  taid,  on  another  occasion,  that  if  the  husband  survived 
the  wife,  then  as  the  recompence  would  go  to  the  survivor, 
this  should  not  bar  the  iffisue  (tf).  It  was  held,  that  where  the 
trrit  «ra8  brought  against  the  tenant  for  life,  in  order  to 
bind  the  fee-sHnple,  he  ought  to  pray  in  aid  of  him  in  re^ 


(«)  New  CaMf,  14S.      H)  30  Hen.  Vni.  New  Cases,  1S9.      («}  fS  Hen^ 
VDL  Heir  Cinet.  850.    (d)  S5  Hett,  VJII.  New  Ct  set,  S51. 
VOL.  IV.  Z 
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versioDy  and  they  were  then  to  vouch  together  (a).  It  was 
held  in  25  Hen.  VIU.  (which  was  before-^the  statute  for 
declaring  void  recoveries  suffered  by  tenant  for  life)^  that 
if  a  tenant  for  life  vouched  a  stranger,  and  the  demandapt 
recovered,  and  the  tenant  over  in  value,  that  the  land  re- 
covered in  value  would  not  go  to  the  reversioner  after  the' 
death  of  the  tenant  for  life ;  so  that,  in  all  reason,  such  re- 
covery  ought  not  to  be  a  bar  to  the  person  in  reversion  (i). 

In  another  case,  about  five  years  after,  it  was  said,  that 
where  there  ^vas  tenant  for  life,  and  he  was  impleaded, 
and  vouched  him  in  remainder  in  tail,  or  for  life,  who 
vouched  over  one  who  had  title  of  formedou,  and  so  the 
recovery  was  had  ;  there  the  issue  of  him  who  had  title  of 
formedon,  might  bring  his  formedon,  and  recover  against 
the  tenant  for  life ;  for  the  supposed  recompence  should 
not  go  to  the  tenant  for  life,  because  the  ancestor  war- 
ranted only  the  remainder  (says  the  report),  and  not  the 
estate  for  term  of  life;  and  therefore,  the  tenant  for  Ufe, 
who  was  not  warranted  by  the  ancestor,  could  not  bind 
him  by  the  recovery.  In  such  case,  it  was  recommended, 
that  the  tenant  for  life  should  pray  in  aid  of  him  in  re- 
mainder, and  they  should  join  and  vouch  him  who  had 
title  of  formedon ;  and  if  the  recovery  was  passed  in  that 
manner,  the  recompence  would  go  to  both(c}. 

Whqre  there  was  a  tenant  for  life  with  remainder 
over,  or  tenant  in  tail,  the  remainder  over,  and  he  was 
impleaded,  and  vouched  over  a  stranger,  and  the  recovery 
was  had  in  that  manner;  it  was.  held  by  MorUagu€^ 
jusdce,  and  others,  that  this  would  bind  the  entailj  foe 
the  recompence  would  go  to  him  in  remainder.  It  is 
remarked  upon  this  case,  by  Brooke^  that  the  law  was  de« 
termined  to  be  otherwise;  by  all  the  justices,  in  the  case  of 
Lord  Zouch  and  StowM  in  chancery,  and  he  thought  the 
reason  was  this :  That  when  he  vouched  a  stranger^  the 

(•)  35  Hen.  VIII,  N«w  Cma^  951.  {h)  Ibid,  (c)  SO  Heu.  TIIL  j^ew  Cm^h^^ 
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recompence  should  not  go  to  bioi  in  remainder ;  though  it 
would  be  otherwise,  if  be  vouched^  the  donor  or  his  heir  (a). ' 

Notwithstanding  these  discordant  opinions  about  the 
manner  of  oixlering  a  recovery,  it  is  evident,  that  some 
recoveries  were  suffered  in  the  precise  way  we  now  s^ 
them ;  for  so  early  as  the  twenty^tbird  of  this  king  it  was 
laid  down,  that  a  recotery  with  single  voucher  only  gave 
the  estate  which  the  tenant  in  tail  had  at  the  time  of  the 
recovery ;  so  that  if  be  was  in  of  another  estate,  then  the 
entail  would  not  be  bound  against  the  heir :  it  was  there* 
fore  recommended  to  sufier  the  recovery  with  daubk 
v&ucher  (i).  The  way  to  eiiect  this  was,  for  the  tenant  in 
tail  to  disce^ntinue  his  estate,  by  making  a  freehold  to 
somebody  against  whom  the  pntcipe  might  be  brought ; 
tlmt  person  being  tenant  of  the  land^  and  also  to  the  writ 
ot precipe  would  vouch  the  tenant  in  tail,  who  would  vouch 
over  some  stranger,  called  the  common  voiichee,  and  so  lose 
the  land.  Here,  as  the  tenant  in  tail  vouched  g^neralfy^  and 
the  stranger  entered  with  the  warranty  generally y  the  re« 
compence  would  be  bdd  to  ensue  the  general  warranty ;  in 
consequence  of  which  the  tenant  in  tail,  and  all  persons 
claiming  through  him,  under  whiterer  estate,  would  be 
barrad.;  it  being  in  the  power  of  none  to  say,  the  warranty 
was  annexed  to  some  other  estate,and  not  to  that  which  be 
claimed*  Thus. was  a  recovery  settled  upon  the  principle 
of  Taliarum^»  case,  as  a  complete  bar  to  all  estates  that  the 
tenant  could  claim. 

Tbe  fdilowing  question  arose  upon  a  recovery.  A  writ 
of  entry  was  brought  tagainst  a  tenant  in  tail ;  there  was  a 
voocber  and  recovery  in  value  against  the  common  Vouchee ; 
but  before  execution  sued,  the  tenant  in  taildied,  and  the 
is»ue  entered :  it  was  submitted  to  the  court,  whether -the 
reccnreror  migbt  not  enter ;  and  it  seemed  to  Fitzherberi 
and  Baldwin  that  he  might  well  enter ;  for  the  issue,  on 
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account  of  the  recovery  over  in  value,  could  not  falsify  tlie 
recovery,  as  be  might  if  there  bad  been  no  recovery  over  in 
value.  But  SMley  tbought  tbe  issue  were  remitted  by  the 
death  of  the  tenant.  After  tbe  delivery  of  these  two  opi- 
ntonsi  tbe  matter  went  off  without  a  decision  (a) ;  and  ^o  die 
question  remained,  till  it  was  solenmly  settled  in  the  reign  of 
queen  Elizabeth.  Another  question  of  difficulty  respectmg 
a  recovery,  and  also  afine,  was  [Hit  to  the  court  of  commoo- 
pl^as,  but  received  no  decision.  It  was  asked,  if  a  tenant 
in  t9jU,  the  reversion  in  the  king,  levied  a  fine  or  suffered  a 
remvery,  the  heir  would  be  barred.  The  coUrt  seemed  to 
think  that  the  heir  would  be  barred,  though  it  was  no  dis* 
continuance  of  the  entail,  noi^  had  any  eflect  as  against  tbe 
king  in  reversion.  Engl^idd  said,  he  had  before  met  with 
such  a  case,  and,  upon  good  advice,  it  had  been  thought  a 
bar  (by  which  it  qiay  be  supposed  he  meant  a  bar  to  the 
king,  far  the  report  had  before  said  that  they  had  uU  agreed 
upon  its  bdng  a  bar  to  the  issue) ;  but  SheUey  expressed  a 
dofoht  of  it.  Whether  it  was  one  or  the  other,  we  haVe 
already  seen,  that  this  difissully  was  removed  about  dtfee 
years  after  by  statute  (i). 

The  law  ifnd  doctrine  of  uses  constituted  one 
of  the  principal  subjects  of  discussion  during  tlie 
whole  of  tbb  reign }  and  so  unsettled  were  men's  minds 
upon  the  nature  and  qualities  of  this  new  sort  of  property^ 
that  questions  of  this  kind  were  agitated  with  great  diffar- 
ence  of  opinion.  To  convey  to  the  reader  an  idea  ef  this 
controversy  about  uses,  it  may  perha{»  be  tbe  best  way  to 
state  the  cases  that  appear  on  tbb  bead  in  omr  books,  ia 
(be  order  in  which  they  happened ;  as  this  will  more  tnm^ 
dily  exhibit  the  progress  of  opinions. 

▲  case  happened,  in  the  14th  year  of  tbe  king,  whera 
tfvrasnecessarytoenterfully  into  the  nature  of  uses.  The 
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ftoffeen  had  granted  a  rent  to  a  person  who  was  apprised  o^ 
the  use,  aiid  afterwards  made  a  feoffment  thereof,  and  the 
eef/nf^t^u^e released  all  bis  right  to  the  feoffee ;  the  grantee 
distrained  for  die  rent,  and  it  became  a  question,  whether 
the  rent  should  be  considered  as  to  the  use  of  the  cesitn  que 
use^  as  the  hnd  was,  or  to  the  use  of  the  grantee.  It  was 
SBfttntatned  by  Pollard^  Brooke,  and  Fitxherbert,  justices, 
that  the  rent  should  be  to  the  use  of  cestui  que  use,  and  then 
the  release  of  the  cestui  que  use  to  the  feoffee  extinguished  it 
by  stftt.  1  Rich.  III.  which  allows  the  release  of  cestui  que  use 
ta  be  good  against  htmi  hb  heirs,  his  feofiees  and  their  heirs : 
they  held  Khewiae,  where  a  feoffment  to  a  use  was  made, 
that  die  heir  of  the  feofiee,  and  his  feoifee,  and  all  persons 
who.  were  in  in  the  p«r,  without  consideration  (or  upon  consi^ 
deration,  if  tbdy  had  notice  of  the  first  use),  should  be  seisedf 
to  the  same  use ;  bdt  otherwise  of  those  who  came  in  in  the 
post.  For  it  was  said  bj  Newdigate,  Serjeant,  if  feoffees  to' 
a  ftfitdie  without  heirs,  and  the  lord  enters  by  escheats,  he 
should  be  seised  to  his  own  use.  Again,  if  the  heir  of  the 
feoffee  was  within  age,  he  should  be  in  ward  to  the  lord, 
and  the  lord  have  the  profits,  and  the  feoffee's  wife  her 
dower  to  her  own  use ;  hers  being  an  estate  given  her  by 
law,  though  she  is  said  to  be  in  by  her  baron.  The  hus- 
band of  a  woman  srised  to  a  use  should  likewise  be  tenant 
by  die  curtesy,  and  be  considered  as  in  in  the  post,  to  his 
own  use.  Again,  if  the  feofiee  to  a  use  was  bound  in  a 
statute-merebaiit,  the  hmd  was  liable  to  be  taken  in  execu- 
tion. Thefeoflkes  might  grant  offices,  as  that  of  a  steward, 
bailiff,  reeetvor,  and  the  like. 

Bjit  FUxkerhert  said,  that,  if  a  man  made  a  feoffinent 
without 'Consideration,  the  feoffee  should  be  seised  to  the 
use  of  the  feoflbr,  or  tothe  same  use  to  which  the  feoffor 
wat  flsiaed  vdnd  if  a  feofiee  was  seised  of  a  seignory  to  a  use, 
and^kuAesoheatedybe  Aouldhave  the  escheat  to  the  same 
^•eaa  iStm  seigflory.  Again,  if  the  feoffoe  of  a  seignoiy  re« 
covered  in  value  upon  a  voucher,  it  was  to  the  first  use.  To 
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this  Pollard  agreed^  and  Brooke  admitting  that  the  wife  of 
the  feoflFee  should  be  endowed  to  her  own,  if  she  toot  her 
dower  at  common  law,  thought  it  would  be  otherwise,  if 
it  was  dower  ^x  dssensu  patris^  or  ad  ostium  ecdesia ;  for  in 
such  cases  she  would  be  in  by  the  feoffee ;  but  the  other  was 
in  by  the  law,  as  well  as  per  le  baron^  and  indeed  without 
ajriy  act  of  her  own.  If  a  feofleemade  a  gift  in  tail,  without 
specifying  any  use,  he  thought  the  donee  should  be  seised 
to  his  own  use  ;  for  here  was  a  consideration,  namely,  a  te- 
nure between  them,  unless  a  use  was  specially  expressed  at 
the  time  of  the  fph :  so  in  a  devise  by  will,  the  use  would  be 
to  the  derisee,.unless  otherwise  expressed,  because  there  was 
a  consideration  implied :  so  a  feoffment  to  a  corporation  or 
abbey  would  betotheirowiiuse,  unless  otherwise  exprened« 
There  seemed  to  be  no  doubt  of  what  was  laid  down  about 
considerations  and  notice ;  but  they  all  agreed  in  it  rety 
fully,  namely,  that  a  feoffment  by  feoffees  to  a  use  without 
consideration,  was  to  the  first  use,  if  upon  consideraAon ; 
if  to  oue  who  had  no  notice  of  the  use,  the  use  was 
changed,  and,  of  course,  if  with  notice  and  consideration, 
the  first  use  remained.  Brudnell^  the  chief  justice,  carried 
the  rule  about  feoffments  by  feoffees  still  further ;  for  he 
said, should  the  feoflees  make  afease  for  life,  with  remainder 
for  life,  remainder  in  fee,  to  persons  who  had  notice  of  the 
use,  they  should  be  seised  to  the  first  use,  notwithstanding 
the  d  i  vision  of  estates.  All  this  was  agreed  in  by  the  judges, 
as  to  the  nature  of  uses,  and  the  estate  and  power  of  feoffees 
to  a  use;  but  upon  the  main  question  they  differed,  all  of 
them  but  Brudnell  holding  the  rent  void,  because  a  m&o 
could  not  have  a  use  and  a  rent  out  of  the  same  lofid  (a). 

When  a  feoffinent  was  made  tonuses  that  w«re  declared 
by  deed,  this,  like  other  grants,  was  not  to  be  revoked^ 
and  any  charge  upon  or  disposal  of  the  land  contrary  to 
the  tenor  of  such  uses  ahready  declared^  Iwere  ntteriy  void. 
However,  as  a  will  diftred  so  diam^tricdJ j  from  a  deed» 
(a)  H«n.  ynr.  4. 
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that  every  Utter  wu  a  legal  abrogation  of  the  former,  so 
uses  declared  by  will  might  be  revoked  and  changed  as  often 
as  the  testator  pleased.  It  happened  that  a  person  made  a 
feoffinent  to  the  use  of  his  wiil^  and  added  prout  in  hoc 
scripUy  namely,  to  the  use  of  B,  for  life,  and  so  on ;  after- 
wards he  made  a  lease  for  years,  and  died  ;  and  it  being  a 
question  whether  this  lease,  was  good,  it  was  held  by  the 
conn,  that,  notwithstandilig  the  words  prout  in  hoc  scripio^ 
this  was  clearly  a  feoffment  to  the  use  of  the  last  will, 
which  might  be  changed  in  part,  or  in  the  whole,  and 
therefore  the  lease  was  a  revocation  pro  tanio.  They  added, 
if  a  feoffinent  was  made  to  the  use  of  a  schedule  annexed, 
aod  that  schedule  was  made  in  the  form  of  a  will,  it  might  * 
be  altered  as  a  will  might  (a). 

.  The  question,  whether  cestui  que  tistin  tail  ^  ^^  j^^  ^.j 
had  any  power  to  alien  under  stat.  i  Rich.  III. 
wasjagain  agitated  {b\  and  was  argued  before  all  the  judges 
ID  SsTJeant's-inn.  The  question  was  stated,  whether  if  such 
a  person  made  a  lease  or  feoffinent,  or  suffered  a  recovery) 
the  issue  and  the  feofiees  should  be  bound  by  it  after  his 
death*  The  judges  were  divided  in  opinion :  Fitxjaf^es^ 
Norwiche^  Fitxherbert^  Lister,  chie^  baron,  and  Port,  held 
that  it  would  not  bind  the  feoffees;  because  the  statute 
makes  such  gifts  and  grants  good  against  the  grantor  and 
bis  heir,  claiming  as  heir  to  the  grantor  ;  but  claiming  as 
AeAr  of  the  body,  the]^  said,  was  different  froip  claiming  as 
heir.  For  if  feoflees  were  seised  to  the  use  of  jB.  for  life,  re- 
mainder to  the  use  of  C  and  his  heirs,  and  C.  was'heir'-ap- 
parentto  jB«and  afterwards  B.  made  a  feoffment,  or  suffered 
a  recovery,  tUs  would  not  bind  the  feoffees  after  the  death 
of  B*\  because  he  claimed  as  pnrchasor,  and  not  as  heir* 
They  said,  every  feoffi^e  who  claimed  to  a  use  in  tail,  did 
not  claim  to  the  use  of  the  feoffor  and  his  heirs,  as  the 
statute  of  Rich.  UL  expresdy  required,  but  to  the  use  of 
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the  issue  ii|  tail  $  wi  they  FQucbed  to  autbbritjr  m  tke 
last  reign  (a),  which  deelaired  that  the  feofiinelit  of  eestuiqmt 
%^  in  tail  did  aot  biod  the  issue  after  bis  death.  la  the  case 
of  a  feoffmeat  to  the  use  of  an  abbot,  the  feoffi»es  were 
seised  to  the  use  of  him  apd  his  successorsy  aod  not  ta  the 
use  of  him  and  bis  heirs»  90  that  a  feoffiaeot  by  the  abbot 
would  not  be  good. 

However,  Engl^idd^  Spelman,  and  ShMetf^  were  ef  » 
different  opiaiop.  They  said»  that  before  the  statute  it 
ioms  e? ery  tenant  in  tail  pest  prolemsuseiMum  had  powet 
to  alien,  in  spite  of  the  dooor  and  hisheirs^  so  thst  he  had 
in  eifect  a  fee-shnple ;  and  all  that  this  statute  did»  wmate 
restrain  the  donee  and  his  heirs  from  alieoiog.  But  in  the 
case  in  question,  there  was  no  gifl  of  hni  in  tail;  the 
land  was  givefi  to  tbe  f€K>ff9Cs  in  fee«eimple»  and  ^e  use, 
though  calleit  a  use  in  tail,  was  in  trufth  no  tail  within  the 
statute,  aad  was  therefore  at  common  Uw,  aa  laad  poH 
fToUm  smcitaiam;  anyalienation  therefore  by  ceshtigmam 
in  tail>  after  issue,  ought  to  Uod  the  feoflfees.  They  argnad, 
that  the  Stat,  of  Rich.  III.  wouid  become  ef  no  eflbet,  if 
feoffees  OQuld  invalidate  auch  grants  after  tiie  deafii  ef 
cestui  fw  use.  It  was,  however,  agreed  by  iii6  wsaynrigr, 
thafc  a  gvaii^,  fQuffinenty  lease,  or  release,  by  eesiui  que  U9e 
i^  tftil,  could  not  bar  the  feoffees  (6) ;  and  ^try  theugbt  the 
valine  of  fi  r-eoovei^y.  ^ 

However  peo(»le  might  aequieace  in  tbe  above  deci* 
siiwi,  as^  for  s^  it  ejected  vohiatary  .graiys  by  dfeed,  or  aela 
imfoiSf  t]fgiy  would  poil  endure  that  a  recftveiy,  ufaiah  Imd 
lltfiiy  beeu  mwgoised  aaa  hac  toaa  estata^tailiapotaeisieBs 
should  net:  be  allowed  the  same  frnpce  when  afifi^iod  to  tke 
likf  esUte  in  uae.  Tkm  poi&t  waa  fi^eqiiei^y  aflitated  m 
Ibis  reign,  both  betoire  and  after  the  statitte  •£  uaas,  aad 
with  di^EoiMt  sopoesa.  It  ^{wared  ia  tw>Q  shapea ;  ekfaer 
whare  thai  recovery  was  fuffbred  by  the  teoottt^  or  by  tin 
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feoffees.    The  foUowing  case  of  this  kind  wst  after  the 


In  the  tvt^Dfey^niBth  year  of  the  king  it  was  held,  that 
if  ^he  feoffDea  to  the  use  of  an  estate^tai),  or  other  nse^ 
anfiered  a  recoverj  npon  a  bargun,  this  ^uld  bind  the 
feofibes  and.  thehr  heirs,  and  cestui  que  use  and  his  heirs, 
where  the  buyer  and  recoveror  had  no  notice  of  the  first 
nse^  To  this  it  was  added  by  FUzherheri  (who  had, 
aa  we  have  seen,  eoncnrred  in  disallowing  a  recovery  by 
tenant  in  tail  htmself)  that  it  shonkl  Hnd,  though  he  had 
aotice  of  the  use;  for  the  feoffees  having  the  fee^simple. 
Blight  by  law  su^r  a  recovery.  It  was  at  the  same  time 
held  by  owiy  (among  whom  it  cannot  be  supposed  FitM^ 
htarbert  was  one),  that  if  cestui  que  me  in  tail  ijas  Touched 
in  a  reeoT^ry,  it  should  bind  the  tail  in  use,  both  as  to  the 
tenant  and  his  heirs;  which  opinion  was  foonded,  as 
Br^eie  thinks,  upon  the  authority  of  sta^  Rich.  IIL(«) 
and*  Piost  pEobabiy,  upon  the  reasoning  cf  the  dissmitrng 
judg<^in  the  case  beforementioned,  in  the  nineteenth  of  the 
ki|^.  We  find,  in  the  next  year,  a  doubt  was  entertained 
wbelbeK  a  recovery  against  cestui  qweuse  in  tail  would  bind 
^e  isme ;  and  it  is  s^d  by  JEMes^  justice,  that  true  it  is*, 
by  Slick  recovery,  the  entry  ti  the  feodees  is  taken  away; 
iHAt  after  ibe  death  of  the  tenant,  the  feoffeies  may  have  a 
Wfit  vf  rights  c«  writ  of  entry  od  tertmmm  quiprmieriU 
in  llie  poMf  or  the  like  writ.  It  m^  questioaed,  in  answer 
tq  the  above  reaaomng  about  the  statute  de  doms,  whether 
a  use  mgbt  not  be  Vidua  Ae  eijuiiy  of  \hat  aet;  and 
they  rfwenad  ii«>an  the  statute  of  Ridi.  Itt.  just  in  the 
Wl^  A^  th«  judges,  who  concurred  in  the  decision  in  the 
UMM0ntii  gf  tbe  king  had  treated  k  (&).  The  some  year 
another  recovery  of  this  kind  came  in  question;*  and  tUa 
te^oracy^  a»  we  are  tdd,  had  Wen  adviaad  by  IVtx^  ser- 
jcAM.    It  dMs  not.  a^pMr  whether  that  was  JHtoA^ri^ 
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who  we  have  seen  thougbt,  when  upon  the  tieocb,  such 
recoreries  void.  It  happened  in  this  case^  that  the  tenant 
in  tail  died  without  issue,  an<jl  the  brother  claiming  the 
estate  in  chancery,  the  recovery  was  held  to  be  good  no 
longer  than  the  life  of  the  recoveree  (a).  Thns^stood  this 
question  at  the  close  of  the  reign  of  Henry  VIII. 

Fiitherbert  seems  not  to  have  been  always  governed 
by  the  same  general  principles  upon  this  subject ;  for,  not- 
withstanding a  fine  levied  by  cestui  que  use  in  tail  stands 
exactly  upon  the  same  grounds  with  a  recovery » he  gave  a 
clear  and  explicit  opinion  in  the  twenty -seventh  ybar  of  the 
king,  that  such  a  fine  was  good.^  The  case  in  which  he 
d^vered  this  opinion  is  worth  mentioning  for  anotfao* 
reason :  ceMiui  que  use  to  him  and  his  wife,  and  the  heirs  of 
the  body  of  the  husband,  bargained  and  sold  lus  land  for  so 
much  money,  and  then  he  and  his  wife  levied  a  fine  to  a 
stranger.  K  was  said  this  fine  was  void,  for  at  the  time  of 
levying  it^  the  parties  had  nothing  'either  in  use  or  in  pos- 
session ;  for  by  Che  bargain  and  sale,  the  use  was  in  tbe  bar* 
gainee,  %nd  nothing  was  either  in  the  husband,  the  wife, 
or  the  stranger,  so  that  the  fine  could  no  way  be  vafid. 
IHizherbert  observed  upon  this,  that  he  would  never  buy 
land,  unless  the  cestui  que  use  made  first  a  fec^Btnent,  ami 
afterwards  levied  a  fine  (k).  In  the  thirtieth  year  of  theking, 
it  was  rather  thought,  that  a  fine  levied  by  cestui  que  use, 
though  it  bound  him  and  his  heirs,  should  not  bind  him  in 
reversion,  nor  tbe  feofiees,  after  the  death  of  the  conusor ; 
for  undf^  the  stat.  1  Rich.  HI.  only  he  and  his  heirs,  and  - 
his  feoffees,  claiming  to  his  use,  were  to  be  barred,  which 
was  not  so  here.  This  doubt,  as  to  the  issue  in  tail,  was 
settled  by  stat.  $2  Hen.  VIII.  c.  36.  as  we  have  before 
related  (c). 

.  To.retani  from  recoveries  anil  fines  sufierad  by  cestui 
fueuse  in  tail  to  the  uature  ofNises  in  general.^  In  the 

(•)  so  Hco.  VIII.  Kcw  Cases,  135.   WinHeii.vm.9ak  (•)Vi«.snt.SSi. 
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twen.ty-foarth  of  the  king,  ^e  find  a  cate  where  a  man 
bad  made  a  feo£Bnent  in  fee  to  four  persons  to  his  own  iise, 
and  the  feoffees  made  a  gift  in  tail  without  consideration 
to  a,^ranger,  who  had  no  notice  of  the  first  use,  habendum 
in  tail  to  the  use  of  cestui  que  use  and  his  heirs.  On  a  for* 
laer  'occasion  we  met  with  a  dictum  declaring  such  estate 
in  tail  to  be  good ;  and  it  was  new  accordingly  adjudged^ 
by  the  concurring  opinion  of  all  tbejudges(a),tbat  the  tenant 
m>tail  should  not  be  sdsed  to  the  first  use,  but  to  his  own* 
Th^  said,  that  the  statute  de  donis  osdains,  quid  voluntas 
ionataris  in  cT^mOus  abservetur.  Now  no  one  can  be  seised 
to  the  use  of  another^  but  one  who  can  execute  an  estate 
to  the  cestui  que  use^  which  tenant  in  tail  oinnot  do ;  for  if 
he  was»  the  issue  might  have  a^formedon^  to  recover  the 
estate  according  to  the  will  of  the  donor*  The  same  of  an 
abbot^  mayor^  and  commonalty,  and  other  corporations, 
as  was  before  said  ;  for  if  an  abbot  executed  aa  estate,  bis 
successor  migbt  have  a  writ  of  entry  sine  assensu  capiiuli. 
The  same  of  such  as  were  in  the  post^  as  those  by  escheat 
mortmain,  perquisite  of  a  villain,  recovery,  dower,  t^ 
nant  by  the  curtesy,  and  the  like,  who  were- always  seised 
to  their  own  use.  They  repeated  what  had  been  said  on  a 
former  occasion,  tliat  there  was  a  tenure,  between  the  do- 
not  and  donee,  which  ndsed  a  conuderation,  and  tberefcMre 
intitled  the  tenant  in  tail  to  be  seised  to  bis  own  use.  The 
aam^  they  said,  of  a  tenant  for  term  of  life  and  years; 
for  where  fiealty  was  due,  and  a  rent  was  reserved,  therQ> 
though  an  use  was  absolutely  expressed  to  the  dpnor  or 
lessor,  yet  those  circumstances  were  construed  to  amount 
to  such  a  consideration,  that  the  donee  or  lessee  should  bave 
the  land  to  their  own  use.  The  same  where  a  man  sold  his 
lands  for  20/.  by  indenture,  and  executed  an  estate  to  his 
Qwn  use, this  would  be  avoid  use ;  for  the  law  upon  thecon- 
skleration  of  money  construes  the  land  to  be  in  the  vendee* 

(•)  37  Hen,  VIII  10. 
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It  19  kid  down  by  Fitzherberty  that  should  Ibe  feoffees  to 
the  use  of  an  estate-tail  sell  the  land  to  one  who  bad  no- 
tice of  the  use^  the  buyer  should  be  seised  to  bis  own  use^ 
ftnd  not  to  the  use  of  the  estate^uil ;  and  this^  because  of 
the  confrideration  of  money ;  and  because  the  feoflfees^ 
bating  a  fee-simple,  could  make  a  good  common-law  con* 
t^yance  (aX 

The  notion  of  tenure  being  a  consideration  soflkieBe 
to  raise  a  use,  they  carried  still  further.  They  said,  that 
1»es  were  at  common  law  before  the  statute  quiaempUrm^ 
fbr,  before  that  act,  upon  e^ery  feofiinent  tinre  wm  m 
tenure  between  the  feoAbr  and  feoffee,  wbicb  was  such  a. 
considfiration  as  intitled  the  feoflfee  to  be  stiied  tm  fate 
own  use :  but  after  that  act,  every  feoffee  wm  to  boki 
ie  capiktli  d&mifwfmK;  so  that  there  was  no  considenMnM^ 
between  tbe  feofTor  and  feoflee  without  mon^  pai#,  or  . 
other  special  matter,  in  consideration  of  wUcb  tlw 
feoffee  might  become  intitled  to  be  seised  to  his  owausa* 
For,  according  to  the  opinion  of  SheUof^  when  tbe  fether 
iflffeefled  the  son  and  heir-apparent  (as  was  common  in  die 
feign  of  Henry  III.  before  stat.  MarU>.)  (k)  to  defirauddn 
ferd  of  his  ward,  this  feoffinent  wa»  to  the  uee  of  tfaw 
feidier,  who  took  the  profits  during  his.  life.  The  same,  iai 
Ottse  of  a  feofiment  made  by  a  woman  to  a  mao  to  waurf 
ber;  the  woman  took  the  profits  af^  die  espousals^ 
Aoiigh  this  might  be  doubted,  as  £fm«far.diiBkf,  hrcsune 
Aere  was  an  express  considemtionb  Again,  it  was  heti 
l^  Tlhrmche^  if-  »  man  deiirered  money  to  jF.  iH'  so  buy 
Ibnd  fev  him,  but  he  bought  the  laiBdi  to  Ins  own  ese ;  yeV 
dlis  would  be  eonstrued-  by  law  to  be  to  the  meof  buv 
who  delrfereti^  the  money  ^y 

After  aM  this  debate  upoa  tbe  nature*  ofi  uses^  ami 
wbeti  they  had  been  recognised  botk  by  parhomeefe  wbA 
dhe  courts  fbr  many  years,  a  yery  singidar  attack  wee 

(•)  Kew  Cuai,  136.        (ft)  Vid.  snt.  vol.  IL  6S.  {e)  fi  Hea.  VOL 
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made  apon  them  by  tbe  counad  of  the  crown.  This 
iras^  no  doubt,  at  the  instigation  of  Henry  YIII.  who 
had  frequently  expressed  his  ^Ksapprobation  of  uses;  and 
after  long  complaint  of  tbe  loss  he  sufiered  in  wardships, 
and  other  casualties  of  tenure,  had  proposed  plans  for 
curtailing  them,  which  had  not  yet  succeeded.  He  seems^ 
this  year,  to  hare  attacked  them  both  in  Westminster*hall 
and  in  parliament.  The  case  alluded  to  arose  upon  the 
will  of  the  lord  Dacres;  a  family  which,  at  this  time,  by 
one  accident  or  other,  gave  occasion  to  the  discussion  of 
sererai  points  of  law.  Tbe  stat.  4  Hen.  VIL  which  was 
one  of  the  statutes  of  pernors  of  profits,  and  secured  to 
lords  the  wardship  of  such  heirs  as  were  seised  only  of  the 
use,  and  not  in  possession,  had  an  exception  in  faroor  of 
appointments  by  the  ancestor's  last  will  The  lord-  DacreS, 
by  bis  will,  had  authorized  his  feoffees  to  pay  his  debts ; 
after  which  he  limited  hia  estate  to  bis  son  in  tail,  the  re* 
mainder  over  in  fee.  An  office  was  found,  declarihg  all 
tiiis,  and  suggesting,  that  the  will  was  made  by  covin  and 
colhisfon.  This  being  returned  into  chancery,  it-  watf 
there  litigated  by  the  feoffees  before  the  chancellor  and 
aU  tbe  judges  of  England.  It  was  contended,  in  support 
of  the  inquisition,  first,  that  a  use  was  not  at  common 
kw;  secondly,  ^t  it  was  not  testamentary;  thirdly, 
that  the  present  will  was  covinous.  In  support  of  the 
first  pomtion,  they  seemed  to  adduce  nothing  to  shew  that 
this  8C»t  of  property  was  not  at  common  law,  but  merely 
that  there  was  no  mention  of  it  before  the  time  of  memory 
m  1  Richard  I.  and  the  following  reigns.  To  this  sort 
of  argument  the  other  side  answered,  that  common  law 
did  not  mean  such  ancient  usage  as  the  counsel  for  the 
Idng  now  called  for,  but  only  common  reason ;  and  it 
was  reasonable  enough,  that  one  man  should  confide  in 
susother.  In  proof  that  the  common  law  admitted  such  a 
confidence,  they  recurred  to  the  statutes  of  pernors  of 
prolBlts,  from  tbe  reign  of  Bdward  HI.  downward:  in  short. 
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they  declared  it  not  a  point  to  be  disputed.  In  sapport 
of  tfae  second  position,  tbey  said,  that  a  use  should  follow 
the  nature  of  the  land;  and  as  it  was  partible,  if  of  garel* 
kind,  and  descended  to  the  youngest  son,  if  of  borough 
English,  the  same  as  the  land,  it  was  reasonable  it  should 
not  be  devisable  any  more  than  other  inheritances,  unless 
by  special  custom.  To  this  it  was  answered^  that  a  use 
might  pass  by  bargain  and  sale  by  parol ;  and  it  would  be 
strange,  if  after  that  it  should  not  be  devisable  by  will ; 
and  that,  at  any  rate,  such  a  devise  was.  good  by  stat.  1 
Rich*  III.;  and  they  quoted  a  determipatiou  in  flOtk 
year  of  the  king,  where,  after  some  struggle,  ic  was, so  d^ 
termined.  The  third  point,  which  regarded  covio^  they 
seemed  to  found  upou  the  stat.  Marlb.  made  against  corin-i 
ous  feoffments  of  an  ancestor  to  prevent  the  wardship  of 
the  heir ;  concluding,  that  every  will  which  bad  the  same 
efiect,  should,  by  the  equity  of  that  act,  be  pronounced 
covinous.  The  answer  to  this  was,  that  the  present 
will  parried  no  covin  in  it,  being  merely  to  settle  the 
estate^  and  that  it  was  within  the  saving  of  stat.  4  Hen. 
VII  (a). 

Such  were  the  principal  grounds  upon  which  this  case 
was  argiied  on  both  sides :  what  the  decbion  was,  does 
not  appear.  The  aspersions  which  wqre  thrown  upon 
uses  hy  the  crown  lawyers  on  this  o'ci9fi^on,  and  the 
bold  manner  in  which  they  controverted  such  established 
positions  of  the  common  law,  as  the  lawful  pxi^tence  of 
ttses^  and  their  being  testamenury,  shewed  that  the  crown 
was  ripe  for  giving  the  final  blow  to  this  species. of  property, 
which  was  at  length  intended  by  the  sljatutte  of  uses  passed 
this  same  year. 

The  statute  of  uses  caused  a  great  revolution  iii  this 
title  of  the  law.  A  use,  from  being  an  equitjable  estate^ 
became  now  a  legal  one;  and  the  right  to  the  fruits  and 

W  17  Hts,  vm.  7.  b,  , 
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profits  bdng  converted  into  the  actual  seisin  of  the  land^ 
no  longer  stood  in  need  of  the  court  of  chancery  to  give  it, 
effect^  but  was  cognizable  in  the  courts  of  common  law. 
The  authority  of  the  court  of  chancery  over  Operation  of 

1       .    J  i_        v  I.  the  statute  af 

landed  property  was  by  these  means  much  mes. 
abridged  and  diminished.  This  for  a  time  had  a  sensible 
effect;  but,  when  limitations  of  a  new  impression  were 
broughl  before  courts  of  law,  certain  technical  scruplet 
arose,  which  the  judges  did  not  think  themselves  at  liberty, 
to  get  over,  and  things  in  some  measure  began  to  fall  back 
into  their  old  channel.  An  opinion  was  delivered  in  the  36th 
year  of  this  king,  that  though  a  feo£Fment  ^^  to  ^  man  for 
^'  life,  and  after  his  decease  that  /.  N.  shall  take  the  profits,'! 
be  a  clear  use,  and  executed  by  the  statute ;  yet  if  it  bad 
been,  that  ^^  after  his  death  the  feo£Fees  should  receive  the 
*^  profits,  and  pay  them  over  to  /.  N."  (a)  as  /.  N.  would 
receive  nothing  but  through  the  hands  of  the  feoffees,  t\m 
would  not  be  executed  by  the  statute*  After  this  it  was  seen, 
that  notwithstanding  the  stat.  27  Hen.  VIIL  there  must  be 
recourse  to  the  aid  of  a  court  of  equity  for  the  execution 
of  certain  uses,  that  were  particularly  circumstanced. 

The  question  on  the  statute  of  uses  which  created  most 
doubt,  was  the  condition  of  the.  feoffees ;  what  interest, 
what  power  remained  in  them,  when,  at  the  instant  of 
their  appointment,  the  statute'  transferred  the  possession 
out  of  them  to  the- cestui  que  use.  Many  of  the  opinions 
^  which  had  prevailed  respecting  feoffees  after  the  statute  of 
Richard  IIL  were  argued  upon  after  the  stat.  27  Hen* 
VIIL;  they  were  still  considered  as  seised  in  fee.  of 
the  land}  potwi^standing  the  oppi^ation  of  the  statute,  as 
appears  from  many  of,  %he  cases,  tliat  have  been  before 
mentioned :  so  that,  upon,  the  whole,  a  subsisting  interest 
seemed  to  be  attributed  tor^em,  as  a  kind  of  guardiana 
and  trustees  to  the  cestui  quetcse;  which  interest,,  if  at  any 

(•)  96  HcD,  vni,  BfO.  Feoff.  »l  W»#  5^' 
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time  paitially  displaced ,  could  be  again  brouglift  iftto  bdng 
by  such  an  act  of  ownership  as  that  of  entlrj,  or  at  least  by 
actiOiK  According  to  this  notion,  the  state  of  the  toothes 
after  the  statute  of  Henry  VIII.  continued  the  same  as  it 
Iras  after  the  statute  of  Richard  III.  when  the  conourtent 
lights  of  the  feoffees  and  of  the  ce$tui  que  nse  occasioned  so 
much  strife.  This  is  another  strong  instance  in  which  thi« 
statute  was  disappointed  of  its  effect;  and  this  circumsfeance 
contributed  to  lay  a  foundation  for  ihuch  of  the  curious 
reasoning  that  afterwards  arose  upon  conveyances  to  uses. 

If  the  intention  of  the  parliament  was  frustratcsd  in  these 
instances,  so  was  it  by  the  manner  of  o^nreytng  estates 
which  soon  followed.  It  was  evidently  a  principal  object 
of  the  makers  of  that  act,  that  land  should  thenceforward 
be  transferred,  as  anciently,  by  feoffment,  with  livery  of 
seisin,  and  by  other  common-law  assurances;  whereby  the 
notoriety  of  the  alienation  might  add  stability  and  quiet  to 
every  roan's  possession  and  right:  but  it  is  remarkable, 
that  this  very  statute,  on  the  contrary,  contributed,  in  die 
end,  to  bring  feoffments  into  entire  disuse,  and  gave  rise  to 
a  secret  mode  of  conveying  land  pregnant  witfr  all  the  in* 
eonveniencies  and  Qiischiefs  before  complained  of.  They 
reascmed  in  this  manner:  if  he  who  is  seised  of  the  use 
becomes  by  force  of  the  statute  seised  of  the  land,  then  to 
give  the  use,  is,  in  effect,  to  give  the  land ;  and  the 
fscility  and  privacy  with  which  tbb  may  be.traiisactedt 
renders  it  a  desirable  way  of  effecting  that  purpose.  Upon 
this  principle,  tbe  conveyances  before  in  pmitice  were  cod* 
tinned,  legitimated  as  they  now  were  by  the  operation  of 
tlie  staSttte  upon,  them ;  and  oth«B  were  soon  inviented  of 
die  like  nature*  A  conveyance  to  uses  became,  on-  many 
accounts,  the  commonest,  and  perhaps  the  sorest  mode  tt 
tranrf(9rring  land,  l^ese  o<mveyances  have  continued  iir 
practice  ever  sinee;  and  to  give  ^feet  to  them,  is  now  one 
of  the  principal  operations  of  the*  statutet   . 
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The  parliament  soon  saw  that  this  would  be  the  conse- 
qiTence  of  the  statute,  in  one  instancej  for,  if  the  statute 
executed  every  use  that  was  raised,  a  person  who  wanted  to 
pirt  with  his  land  had  nothing  to  do  but  to  raise  a  use  by 
-bargain  and  sale,  as  was  then  commonlj  practised,  and  the 
statute  would  confirm  the  cestui  que  use  in  the  seisin  of  the 
land  as  fully  as  if  there  had  been  a  transmutation  of  pos** 
session  by  feoffment,  fine,  or  recovery.  To  prevent  the 
miscirief  of  this  in  some  degree,  it  was  enacted  by  stat. 
27  Hen.  VIII.  c.  16*  that  no  bargain  and  sale  should 
enure  to  pass  a  freehold,  unless  the  same  be  made  by  indtn-' 
iure,  and  be  inrolled  within  sis  months  in  one  of  the  courts 
at  Westminster,  or  with  the  custos  rdulorum  of  the  county'; 
after  which  provision,  it  was  thought  the  conveyance  of  a 
use  would  be  as  notorious  as  the  ancient  common-law 
assurances.  As  to  deeds  to  declare  uses,  as  they  Were  only 
appendages  to  others  which  made  a  real  transfer  of  the 
possession,  the  allowing  of  them  to  continue  as  they  vrert, 
it  was  imagined,  would  not  have  any  very  bad  tendency. 

Covenants  to  raise  uses  were  still  in  practice,  notwith- 
standing they  had  been  reprobated  by  judicial  opinions  of 
the  courts  of  law  in  the  last  reign  (a):  Uses  were  originally 
a  matter  of  invention;  and  they  had  not  been  so  long 
canvassed  in  our  courts  as  to  preclude  every  private  person 
from  persisting  in  such  opinions  as  his  fancy  or  judgment 
-might  have  dictated,  even  in  opposition  to  one  or  two  de« 
clarations  from  the  judges.  With  these  sentiments,  many 
still  advised  them  as  sure  conveyances ;  and  as  such  they 
were  practised  all  through  this  reign,  till  they  at  length 
obtained  a  degree  of  legal*  recognition. 

The  general  question  as  to  the  validity  of  a  covenant  to 
change  property,  was  agitated  in  the  great  case  of  the  prior 
of  St.  John\  in  27  Hen.  VHI.^  and  it  was  there  agreed, 
that  if  a  man  covenanted,  that  on  the  payment  of  so  much 
money  another  should  have  his  lease  of  the  manor  of  Dale, 

(a)  Tid.  snt.  163. 
VOL.  IV.  A  ▲ 
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-tbe  other>  upon  payment,  might  enter  immediately;  for 
this  bargain  altered  the  possession  tbe  same,  says  the  bode, 
•as  if  it  bad  been  a  bargain  for  money  (iz).  This  was  a 
decision  which,  it  was  thought,  affojrded  a  ground  of  law 
upon  which  the  force  of  a  covenant  to  change  a  use  might 
be  argued  with  great  degree  of  probability* 

It  was  probably  on  such  foundation  as  this  that  the  de- 
termination in  32  Hen.  VUI.  proceeded.  It  was  there  laid 
.down,  that  where  covenants  and  agreements,  and  not  uses, 
were  contained  in  indentures ;  as  if  it  was  covenanted,  that 
ji.  should  recover  against  £•  his  land  in  Z)*  to  the  use  of  tlie 
recoveror  and  his  heirs,  and  to  the  uses  of  the  covenants  and 
'  agreements  in  the  indefUure;  there,  if  he  recovered,  the 
recovery  would  be  to  the  use  of  the  recoveror  and  his  heirs 
only,  and  fwt  to  the  uses  of  tbe  covenants  and  agreements  in 
the  indentures*  But,  say  they,  if  uses  were  specified  in 
the  indenture,  and  it  was  covenanted  that  2^.  should  recover 
to  the  use  of  A.  and  his  heirs,  a}id  to  the  uses  in  the  inden- 
ture^ there  the  recovery  would  go  to  such  use,  and  be  exe- 
cuted by  the  statute  (6).  Here  i^  a  plain  declaration  that 
a  use  might  be  conveyed  by  covenant.  Conformably  widi 
this  general  resolution,  we  find  two  years  afterwards  an 
opinion  of  all  tbe  judges,*  after  great  deliberation,  in  favour 
of  covenants  to  convey  uses.  It  was  determined  in  Man- 
tell^s  case  (who  had  been  attainted  with  the  Lord  Dacresjy 
that  where  he  after  the  statute  of  uses  had  made  a  covenant 
for  lOOl.  and  in  consideration  of  marriage,  that  be  and  his 
beirs,  and  all  persons  seised  of  his  lands  and  tenements  in 
Dale,  should  be  seised  of  them  to  the  use  of  his  wife  for 
term  of  her  life,  and  then  to  the  heirs  of  his  body  begotten 
upon  lier,  that  this  would  change  the  use;  and  upon  tliis 
decision  tbe  laud  was  saved  from  forfeiture  (c). 
.^.  Thus  wafr  a  covenant  executed  become  a  conveyance  of. 
the  use ;  and,  by  the  operation  of  the  statute  upon  it,  it  had 

(«)  27  Hen.  Vlll.  16.  b.  (6)  33  Hen.  VIII.  New  Cate^  1». 

(c)  34  Uen..Vm.  BfO.  FtQft  a1  Uie^  IS. 
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tbe  e£Pect  of  a  conveyance  of  the  freehold.  In  tbU  manner 
was  one  of  the  difficulties  in  the  reign  of  Hen.  VH.  as  to 
this  instrument  removed;  but  the  other  still  remained: 
for  as  to  covenants  executorj/f  that  is,  where  it  was  cove- 
nanted, that  after  the  covenantor's  death  his  son,  or  some 
other  person,  should  have  the  use,  there  is  no  decision  in 
this  reign  which  goes  farther  than  to  shew,  that  the  fee- 
simple  was  not  in  such  case  taken  out  of  tbe  covenantor; 
and  of  course,  that  he  was  only  liable  to  an  action  of  co- 
venant, if  he  exercised  the  full  power  of  a  tenant  in  fee^ 
and  disappointed  the  future  use  (a). 

When  it  was  agreed  that  covenants  should  be  permitted 
to  raise  uses,  it  was  expedient  to  prescribe  some  rules 
for  their  government.  The  first  object  in  thii,  as  in  all 
questions  about  conveying  a  use,  was  the  consideration. 
jAnd  it  was  laid  down  by  Hales,  in  36  Hen.  VIII.  that  a 
use  shall  not  be  changed  by  covenant  on  a  consideration 
passed ;  as  if  one  covenanted  to  be  seised  to  the  use  of  T.  «9. 
because  T.  S,  is  his  cousin;  or  because  W.  S*  before  had 
given  him  20l.  unless.it  was  given  for  the  same  land.  But 
a  consideration,  present  or  future,  was  held  to  be  a  good 
consideration;  as  a  consideration  of  iOOi.  paid  at  the  time 
of  the  covenant,  or  to  be  paid  at  a  future  day,  or  to  marry 
one's  daughter,  or  the^like  (b).  Covenants,  and  the  con- 
sideration on  which  tYvty  might  be  raised,  were  a  new 
branch  of  the  learning  of  uses,  and  were  much  agitated  in 
the  following  reigns. 

Before  the  question  of  a  covenant  was  settled  a  teaie  and 
in  this  way^and  while  men  were  indulging  them-  «'^«»«** 
selves  in  every  contrivance  to  maintain  these  secret  methods 
of  conveying  their  estates,  the  conveyance' by  lease  and  re- 
lease  was  devised  by  serjeantMoore.  Tbb  is  said  to  have 
been  framed  by  that  ingenious  lawyer  for  the  sadsfaCttoa 
of  the  Lord  Norrts^  who  wanted  to  conceal  from  his  family 

(«}  Hand  35  Hen.  Vm,  Oyer, ^5. Z.       m  36  Hen.  VUt  Kew  Cms,  135. 
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ibe  settlement  of  his  estate;  a  matter  that  could  have 
created  no  difficulty  but  in  tbe  interval  between  the^tote 
^hich  enjoined  the  inrollment  of  a  bargain  and  sale,  and 
this  determination  in  favour  of  cotenants  to  stand  seised^ 
This  method  of  conveying  was  probably  copied  from  the 
common^law  assurance  by  a  lease,  and  afterwards  a  re- 
lease, as  practised  in  the  time  t>f  Henry  YI.  and  Edward 
ly.  (ei)  The  way  of  ordering  a  lease  and  release  was 
this:  First,  a  bargain  and  sale  was  made  of  a  term  for 
years,  which  the  statute  just  mentioned  not  considering, 
wc  may  suppose,  of  sufficient  importance,  does  not  r&- 
^uire  should  be  inrolledrthe  bargainee  being  thus 'pos- 
sessed of  the  term,  by  force  of  the  statute,  was  in  a  capacity 
to  receive  a  release  of  the  inheritance.  The  deed  of  Te-» 
lease  contained  the  whole  settlement  of  the  estate  so  con« 
veyedi  to  the  various  uses  and  purposes  intended  to  be 
.provided  for. 

After  attempts  to  limit  estates  in  perpetaity  had  be«i 
so  often  made,  and  so  repeatedly  discountenanced  andde«^ 
Seated  by  our.  courts,  these  new  conveyances  to  uses  were 
laid  hold  on-  as  a  niode  for  making  a  fresh  experiment  on 
this  subject.    Being  a  modern  invention,  and  confessedly 
in  defiance  of  the  ancient  course  of  tbe  common  law,  it 
was  perhaps  thought  that  such  estates  as  might  not  after 
former  precedents  be  limited  in  possession,  might  yet  be 
declared  Jn  use.    The  nature  of  an  use  seemed  to  fevour 
this  inclination  to  convey  and  shift  property  by  the  li- 
mitations  of  a  deed:  it  yfas  a  creation  of  the  feoffi:>r*s,  was 
wholly  at  his  disposal,  and  was  cognidable^in  a  court  where  ^ 
the  dictates  of  general  reason  and  equity  were  supposed  to 
supersede  the  rigid  precedents  of  a  partial  and  antiquated 
system.    It  was  probably  owing  to  ideas  like  these,  that 
inany  of  the  limitations  of  estates,  which  began  to  appeur 
libout  this  time,  were  made.     In  the  thirty*eightb  of 

(«}Vi4.  aDt.tol.lll857.         ' 
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Hen.  vm.  there  is  mention  of  Vl  Conveyance  of  this  kind, 
which  was  contrived  for  the  purpose  of  preventing  all  the 
persons  taking  under  it  from  breaking  in  upon  the  limita- 
tion thereby  made.  The  grantor  infeoffed  two  persons  to 
the  use  of  himself  for  life,  without  impeachment  of  waste ; 
and  after  his  death,  to  the  use  of  his  son  and  his  heirs, 
until  the  sort  should  assent  and  conclude  to  alien  the'estate, 
or  any  part  thereof,  or  to  charge  or  incumber  it;  and  after, 
and  immediately  upon  such  assent  and  conclusion,  to  the 
use  of  A.  and  his  heirs,  with  the  same  proviso,  and  so  on  to  . 
others  (a).  It  appears  that  such  devises  Jwere  now  very 
common;  but  none  of  them  coming  into  court,  we  know 
not  the  sentiments  of  the  judges  tipon  them,  and  must  wait 
till  a  subsequent  period,  when  they  underwent  some  dis- 
cussion. These  are  **  the;  upstart  and  wild  provisos  and 
*^  limitations'*  which  are  so  reprobated  by  a  gr^at  lawyer (6), 
in  whose  time  they  began  to  grow  into  great  discredit^ 
after  the  encouragement  they  had  received  by  some  adju-* 
dications  in  their  favour  {c).  '  * 

The  introduction  of  uses  tended  much  to  embrangle 
questions  of  real  property,  and  the  whdie  law  of  estates : 
these  di£BcuIties  increased  after  the  stat.  of  Rich.  Ill: 
had  given  to  cestui  que  use  the  same  power  over  the  land 
which  the  feoffees  had  before,  apd  still  continued  tq  retain. 
When  the  stat.  27  Hen.  VIIL  conveyed  the  possession  to 
the  use,  new  perpleacities  arose  of  a  similar  kind.  Before 
we  take  leave  of  this  subject,  it  will  be  proper  to  give  the 
reader  some  instances  of  these  complicated  questions,  which 
we  shall  now  do,  without  entering  minutely  into  the 
arguments  in  which  they  were  canvassed. 

It  has  been  before  remarked,  that  the  casualty  of  ward- 
ship was  intimately  connected  with  uses ;  and  this  fruit  of 
tenure  was  the  topic  which  most  interested  the  king  in  the 
suppression  of  this  new  species  of  conveyance.    In  our 

(a)  38  Hen.  Vlll.  New  Cases,  31.     (b)  Pxef.  4  Rop.      (c)  ParUcularly  by 
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law4)oo1cs,  in  ?arioas  case9,  tlus  connexion  between  uses 
and  wardship  appears ;  and  some  of  the  most  complicated 
qj;iestix>ns  relating  to  the  latter  arose  from  estates  in  use.  A 
remarkable  case  of  this  kind  was  arguod  in  the  court  of 
common-pleas,  on  a  writ  of  wardT  brought  by  rbe  abbot 
of  Bury  Skf^amst  Elizabeth  BockenAani.  Certain  persons 
being  seised  to  the  use  of  Bocketiham  in  fee,  iofeoffed  other 
feoffees  to  the  use  of  Bockenham  and  Elij^abeth  bis  wife, 
for  her  life,  with  remainder  to  Bockenham  in  fee.  Bock- 
enham died,  leaving  a  son  under  age.  The  lands  being 
held  of  the  abbot,  he  brought  iiis  writ;  and  it  was  a  ques- 
tion, whether  the  infunt  should  be  in  ward  to  the  piain«- 
tiff.  After  frequent  argument,  the  judges  differed  ;  6Ad* 
ley  and  Fitxkerbert  holding  that  he  should  notJ>e  in  ward 
to  the  abbot ;  and  Baldwin^  that  he  siiould*  No  judgment 
was  given  ;  but  it  is  said  that  the  abbot  had  the  ward  by 
consent;  agreeably  with  the  opinion  which  afterwards 
prevailed,  namely,  that  the  heir  was  not  in  of  the  new 
use,  but  of  the  oid  one ;  so  that  being  in  the  old  reversion 
as  heir  to  his  father,  and  not  in  of  the  new  remainder  by 
purchase,  he  should  be  in  ward(a)» 

Two  settlements  made  by  the  lord  Burgh  (which  have 
been  already  mentioned  for  another  purpose)  gave  occasioo 
to  a  question  upon  the  wardship  of  his  grandson.  In  an 
indenture  of  covenant  on  his  marriage,  before  the  stat 
S7  Hen.  VIII.  he  declares  the  uses  of  a  recovery  to  bis  son 
and  his  wife,  and  the  heirs  of  the  body  of  his  son  i  after 
the  statute,  the  son  had  issue  and  died,  leaving  the  issue 
within  age:  the  land  was  holden  of  the  king,  and  it  was 
a  question^  whether  the  infant  should  be  in  ward  to  the 
crown,  or  out  of  ward,  during  the  life  of  the  mother. 
This  matter  was  heard  in  the  ,new  Court  of  Wards  and 
Liveries ;  and  it  was' held  by  the  king's  serjeant  and  at- 
torney, by  the  attorney  of  wards,  by  Brooke^  and  otherS| 

(•)38Hen.Vm.    Dyer,  7.  11. 
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that  fhe  is!;ne  ^oald  be  out  of  ward  during  die  life  of  the 
]ord  Burgh,  who  was  stUl  tbe  king's  tenant ;  for  having- 
expressed  no  use  of  the  fee,  the  ancient  use  of  the  fee- 
simple  remained  in  him ;  and  so  when  tbe  statute  passed, 
the  possession  vested  in  the  son  and  his  wife,  as  tbe  use 
before  did,  andtbe  fee«simple  in  tbe  father,  who  was  donor 
of  the  use.  At  the  time  of  tbe  same  marriage,  the  lord 
Burgh  settled  other  lands  by  covenant  in  this  way ;  namely, 
<<  that  his  eldest  son,  immediately  afteV  bis  deatb,  should 
^^  have  in  possession,  or  in  use,  all  his  lands,''  &c.  In  this, 
as  in  tbe  former,  the  question  of  wardship  turned  upon 
the  fee-simple,  whether  it  was  out  of  tbecovenantor ;  aud 
they  held  that  it  was  not  (a). 

The  breaking  into  old  settlements,  and  then  resettling  the 
family-estate,  as  in  one  of  tbe  preceding  instances,  in  a 
new  way,  furnished  frequent  questions  of  remitter.  Thesb 
were  always  difficult  points,  and  were  rendered  still  more 
complex  by  their  connexion  with  uses*  This  will  be  evi-* 
dent  from  the  following  instances.  Tenant  in  tail  made 
a  feoffment  before  the  stat«  27  Hen.  VIII.  to  the  use  of  his 
wife  {or  life,  remainder  to  bis  son  and  heur  in  fee ;  ^St^t 
this  tbe  statute  passed,  then  the  feoffor  died,  and  then  the 
wife  and  tbe  son  entered;  it  was  doubted,  whether  hie 
should  be  remitted  to  the  entail.  Dyer  seems  to  think  he 
should  not,  because  the  statute  executed  the  possession..in 
faim  in  thesame  manner  in  which  be  had  the  use,  and  that 
was  in  fee ;  but  he.  thought  tbe  issue  would  be  remitted. 
Again,  a  woman  tenant  in  tail  took  husband,  who  made 
a  feoffment  before  the  stat.  87  Hen.  VIII.  to  the  use  of 
himself  and  bis  heirs,  and  after  having  issue  by  his  wife, 
he  died :  the  wife  died,  the  issue  entered,  and  made  & 
feoffment  to  the  use  of  himself  and  his  wife  and  hisbeirs^ 
and  then  died,  leaving  an  heir  within  age.;  then  the  statute 
27  Hen.  VIII.  was  passed ;  afterwards  tbe  wife  died,  and  a 

(a)  34  %nd  35  Hen.  VJJl.  Dy«;r,  5*.  I,  ' . 
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<|uestioii  arose,  whether  be  was  remitted  to  the  entail.    No 
decision  was  made  in  either  of  these  cases ;  but  in  the  fol* 
^wing)  which  was  of  a  feoffment  in  fee  by  a  tenant  in 
tail,  who  died  bis  heir  within  age,  after  which  the  statute 
passed ;  it  was  adjudged,  in  conformity  with  the  opiiuon 
of  Dy^r  before-mentioned,  tliat  the  heir  was  not  re«- 
initted  (a). '  The  expectation  in  all  these  cases,  was,  that 
because  an  estate  was  thrown  upon  the  ceUui  que  use  by 
the  statute,  it  was  within  the  common-law  notion  of  a  remit* 
ter,  that  he  should  possess  not  in  the  form  in  which  it  waa 
cast  npon  him  by  the  law,  but  in  his  better  or  more  an- 
eient  right,  by  remitter.    But  this  reasbning.  was  dono 
away  by  another  which  was  equally  technical  and  refined  | 
for  it  was  answered  by  Baldwin^  the  chief-justice,  that  the 
estate  was  not  cast  upon  the  cestui  que  use  by  the  law,  but 
by  Au  cwn  act;  namely,  by  an  act  of  parliament,  to  which 
OTery  man  is  a  party  (6).  The  better  reason  Jiowever  was» 
that  the  statute  gave  the  possession  and  seisin  in  no  other 
way  than  the  party  bad  the  use,  and  no  seisin  could  be  con* 
Teyed  to  an  use  which  he  had  not* 
Of  wilJ$.         '^^^  statute  of  wills  may^bb  considered  as 
having  introd  uced  a  new  species  of  conveyance* 
A  devise  became  now  a  common  assurance,  which  effscted 
a  complete  transfer  of  the  freehold.     We  have  seen,  that 
many  points  bad  already  been  determined  on  wills  of  land 
devisable  by  custom,  from  which  the  foroial  and  effective 
parts  of  a  will  were  tolerably  well  settled  ;  but  a  new  tora 
was  now  given  tothese  instruments.  The  practice  of  devising 
useSf  where  it  was  not  the  custom  to  devise  the  land,  had 
lately  made  wills  much  mm*e  frequent  than  they  had  been. 
These,  which  were  nothing  more  iu  effect  than  declarations 
ef  nses,  became  precedents  for  wilb  after  the  statute  of  wills : 
so  that,  in  addition  to  the  loose  wording  which  was  allowed 
in  wills  of  land  at  common  law,  and  the  liberal  construction 

(«)  34  Hea.  VOL  Dy«r,  54.  SI,  99.  .(4)  SS  Heo.  VHl.  Dyer,  ^;  148. 
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which  they  received ,  in  order  by  all  possible  ways  to 
give  e£Fect  to  the  intention  of  the  dece«.8ed,  hoi^ever  un- 
technically  expressed  ;  in  addition  to  these  properties  and 
circumstances  relating  to  wills  of  land,  they  were  now  to 
be  considered,  iikemse,  in  the  light  of  declarations  of 
uses;  and  as  such  were  to  be  interpreted  with  great  rnduU 
gence  and  equity.  These  considerations  rendered  the  sub* 
ject  of  wills  of  land  somewhat  curious  ami  complicated; 
especially  when  entangled  in  the  distinctions  and  refine* 
ments  with  which  entails  and  limitations  abounded.  The 
difficulty  in  all  these  cases  was>  how  to  effectuate  the  in«- 
tention  of  a  testator^  without  intrenching  on  some  rule  of 
law.. 

In  reviewing  what  was  done  by  the  courts  in  forming 
and  modelling  the  law  of  devises^  our  attention  is  firsi 
caught  by  those  determinations  which  illustrate  the  remark 
we  have  just  been  making  on  the  equity  with  which  these 
instruments  were  construed,  and  the  contrast  which  they^ 
on  that  account,  exhibited,  when  compared -^ith  grants. 
This  constitutes  the  most  interesting  topic  in  the  law  of 
devises^  and  will  demand  our  attention  in  a  particular 
manner,  as  devises  were  now  authorized  by  parliament^ 
and  the  occasions  for  discussing  them  were  more  frequent. 

The  first  information  upon  this  bead  presents  construction 
itaelf  in  the  nineteenth  of  the  king ;  when  Engle^  ®^  **''•' 
jf^/i states  it  asan  acknowledged  poim  of  law,  upon  which  he 
might  argue,  that  a  devise  to  a  man  in  fee,  and  if  he  diei 
without  heirs,  then  to  another,  was  void  \{\  law ;  for  a  fee- 
simple  could  not  by  lawdepend  upon  another  (a).  This  is  an 
instance  in  which  no  indulgence  was  allowed  to  a  gift  by 
will,  beyond  that  of  deed.  This  question  was  considered 
some  few  years  afterwards*,  when  a  reason  was  given 
why  the  law  would  not  suffer  such  a  devise.  A  man  had 
giyen  his  land  to  a  religious  house,  by  the  custom  of  Lon- 

(4r)  ISHcn.  Vm.3. 
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doDy  wbich  allowed  lands  parcbased  to  be  given  in  mort- 
main;  with  this  condition,  ita  quhd  r$ddani  so  much 
money  yearly  to  the  dean  and  chapter  of  St.  Paul's ;  and 
if  they  failed,  that  their  estate  should  cease,  and  the  dean 
and  chapter  and  their  successors  should  enter.  Up9n  an 
entry  being  made,  it  was  held  clearly  by  Baldwin  and 
Fiizherbertj  that  the  condition  was  Toid  ;  for,  said  they, 
It  could  not  remain  after  a  gift  of  the  fee-simple ;  the 
feoffor  having  determined  his  interest  and  fright :  besides, 
a  stranger  could  not  enter  for  the  condition  broken,  but 
only  the  heir  (a).  It  may  be  remembered ,  that  the  very  reason 
given  by  Littleton  why  the  limitations  in  justice  Richer^ 
will  were  void,  was^^because  the  heir,  and  not  a  stranger^ 
was  the  proper  person  to  enter  for  a  condition  broken  (6). 
The  distinction  had  not  yet  taken  place  between  condi- 
tions and  conditional  limitations. 

The  same  scruples  which  the  courts  had  in  allowing  a 
fee  to  be  given  after  a  fee  by  will,  were  entertained  re- 
specting the  devise  of  a  chattel  interest :  they  were  as  jea- 
lous of  these  perpetuities  as  of  the  former,  though  they  be- 
gun to  relax  in  this  reign  as  to  the  latter.  A  man  pos- 
sessed of  a  term  for  forty  years  made  his  will,  and. devised 
it  to  bis  eldest  daughter,  and  the  heirs  of  her  body ;  and  if 
she  died  without  any,  then  to  his  second  daughter  id  tail. 
The  eldest  daughter  married,  and  dying  without  issue 
within  the  term,  the  husband,  sold  it ;  and  it  was  doubted, 
whether  the  second  daughter  had  any  remedy.  It  was 
there  said  by  Baldwin  and  Shelley ^  that  she  bad  no  remedy, 
the  devise  being  against  law ;  for  a  term  could  not  be  gi* 
ven  in  remainder  any  more  than  a  chattel  perscoial,  as  had 
been  determined,  they  said,  in.  the  reign  of  Henry  VI. 
Englefield  thought  the  remainder  was  good,  considering 
it  was  by  will ;  and  the  intention  of  the  testator  was  to  be 
effected  as  well  as  it  could.    This  was  no  more  ifaan,  vo^ 

(«)  28,  29  Hen,  VIIL  Dyer,  S3.  11.  {h)  Vid.  ant,  v©I.  lEL  3?*, 
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plhfer  vords^  tbat  if  the  eldest  daughter  died  withont  issue 
within  the  term,  the  second  should  have  it.  To  this  it 
was  observed  by  Baldwin^  tbat  the  cases  were  diflFerent ; 
for  he  approved  of  a  devise  of  a  term  upon  condition,  and 
that  if  the  devisee  died  during  the  term,  a  stranger  should 
have  it;  for  then  the  whole  term  and  interest  would  not 
}>e  given,  but  only  so  much. as  elapsed  during  his  life.  But 
here  the  testator  made  an  absolute  unqualified  gift  to  the 
eldest  daughter.  And  he  said  that  he  had  been  concerned, 
when  a  Serjeant,  in  a  case  similar  to  the  present,  and  that 
was  determined  to  be  ill  (a). 

The  former  was  a  devise  of  a  term  in  tail:  it  was  after- 
wards laid  down  for  law,  that  where  a  term  for  years,  or 
other  chattel  was  deviled  for  life^  with  remainder  over ; 
there,  if  the  devisee  did  npt  alien  it,  the  person  in  remainder 
should  have  it.  But  if  he  Wd  disposed  of  it,  the  reniainder- 
jnan  had  been  without  remedy  {b).  This  was  sanctioning 
an  absolute  gift  of  a  chattel  for  life,  with  remainder  oven 
In  a  subsequent  cas^e  it  was  laid  down  so  largely  as  appa* 
rently  tp  warrant  a  remainder  after  an  inheritance  in  tail, 
if  the  occupation  and  not  the  thing  itself  was  given*  For. 
it  is  said  to  have  been  agreed  for  law,  that  the  occupation 
.of  a  chattel  might  be  devised  by  way  of  remainder ;  but 
if  the  thing  itself  were  devised  to  be  used,  the  remainder 
would  be  void :  for  a  gift  or  devise  of  a  chattel,  if  but  for 
an  hour,  was  the  same  as  for  ever ;  and  the  donpe  or  de« 
yisee  might  dispose  of  it  as  he  pleased  (c) :  an  opinion  that 
.  was  not  wholly  novel  (</).  Thus  was  the  rigour  of  the  old 
law  gradually  softening,  till  tliese  testamentary  dispositions 
were  at  length  recognised  by  the  courts,  upder  the  name 
of  executorjf  devises^  which  ought,  in  reason,  to  be  sup- 
ported and  rendered  effectuah 

Whenever  the  judges  could  dispense  with  the  rigour 
of  the  old  forms  of  conveying  property,  they  were  ready 

(«)  38  Hen.  VIII.  Dyer,  7,  8.  (*)  33  Hen.  VIII.  New  Case*,  49. 

(c)  New~C«««i,  S3.  (</}  Vid.  aRt.  vol.  lU.  S69. 
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to  give  all  assistance  towards  egtabKshhig  a  derise.  The 
following  is  a  strong  instance  of  this  favourable  constroction. 
A  man  had  devised,  that  T,,S.  should  have  his  land.aif^er 
the  death  of  his  ^fe :  they  held  that,  upon  this  devise, 
the  wife  should  have  the  land  for  her  life,  because  they 
thought  it  evident,  from  the  manner  of  the  gift,  that  the 
testator  meant  it  so  (a).  In  the  following  case,  a  rule  of 
law  was  made  to  give  way  to  the  great  object  of  fulfflling 
the  intention  of  a  testator.  Land  had  been  devised  to  two, 
ei  h^tredUms  ecrum ;  it  was  held  by  Lord  Audlejf^  tlien 
chancellor,  that  the  surviving  devisee  should  not  take  Che 
entire  estate  by  survivor,  but  only  a  moiety  (i).  Again,  a 
devise  to  a  man  and  his  heirs  male,  was  construed  by 
FUzherbert  and  Shelly  to  be  clearly  an  estate  tail,  with- 
out the  word  bodf/;  because  it  appeared  the  intention  of  the 
testator  that  it  shoujd  be  so  (c).  Where  a  man  willed  that 
his  feoffees  should  make  an  estate  to  /.  N.  and  the  heirs  of 
his  body,  this  was  supported  as  a  complete  devise,  because 
olP  the  testator's  intention  (i).  If  a  devise  was  made  to  /•  N. 
without  adding  any  thing  more,  it  would,  like  a  gift  or 
grant,  be  only  for  lifc^;  but  this  might  be  explained  by 
circumstances  to  meaA  a  larger  estate ;  as  where  it  was 
said,  ^<  paying  100/*  to  A.  B."  this  was  held  to  give  a  fee- 
simple;  and  if  the  devisee  did  not  pay  it  himself,  his  beir 
or  executor  might  {e).  .    \ 

No  point  in  the  law  of  devises  had  created  more  discussion 
than  the  power  delegated  to  executors  to  sell  land.  A  sta- 
tute was  made  in  this  reign  to  remove  one  difficulty,  but 
many  still  remained.  The  following  is  an  instance  where 
a  question  of  this  kind  was  argued  with  much  difference  of 
opinion.  A  maa  devised  land  to  his  son  in  tail*,  and  if 
he  died  without  issue,  he  willed  that  A.  and  B.  his  executors 
should  sell  it.    A,  died,  B.  survived,  and  made  M.  his  exe» 

(«)  29  Hen.  VUI.  New  Cases,  80.  (^)  30  Hen.  VIII.  Ibid.  81.  (c)  27 
H  lu  vni  S7.  {d)  38  Hen.  VIH.  New  Cases,  62,  (0  «9  Hen.  VIll. 

New  Cases,  «77. 
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cutor^  and  died :  then  the  son  died  without  issue,  and  M*  . 
sold  the  land ;  the  question  was,  whether  this  sale  Vas 
good.  This  case  was  argued  in  the  exchequer-chamber 
before  all  the  judges ;  when  it  was  agreed  by  all,  except 
Norwiche^  Fitxherbert^  and.  Jfioor^,  that  the  sale  was  not 
good.  The  three  dissenting  justices  urged  the  old  rule  of 
law,  that  the  will  of  the  testator  should  be  supported  by  all 
inteftdments,  though  not  expressed  in  clear  words'.  Thus  a 
devise  in  perpeiuum  was  construed  a  fee^simple.  A  devue 
'^  tb  give  and  to  sell  as  he  pleases,*'  liad  been  construed  a 
fee-simple,  because  the  meaning  of  the  testator  in  these  two 
cases  appeared  to  be  such.  So  here  the  testator  must  have 
been  aware,  that  the  estate  tail  might  last  beyond  the  life  of 
his  two  executors ;  and  therefore  he  meant  that  the  land 
should  be  sold  by  their  representatives,  that  being  the  only 
way  in  which  the  executors  could  sell.  Thus,  they  said,  if 
a  man  \viUed  that  his  feofiees  should  sell ;  yet  if  it  happened 
that  the  land  had  been  passed  by  recovery  or  fine,  and  not 

.  by  feofiment,  then  the  recoverors  or  conusees  would  have 
the  power,  because  it  was  the  testator's  intent  that  those 
who  had  the  land  should  sell  it ;  and  that  was  of  more  im-> 

'  portance  than  the  particular  name  under  which  they  held 
it«  If  a  will  was,  that  after  the  expiration^of  an  estate  tail, 
the  chief-justice  of  England  should  sell  the  land,  it  must 
mean  the  chief-justice  for  the  time  being,  and  not  at  the 

'  time  of  making  the  will. 
'    On  the  other  side  it  was  said,  that  this  was  not  a  testa- 
mentary donation,  but  a  power  to  a  particular  pisrson  tQ 
do  a  certain  act ;  and  as  that  related  to  the  disposal  of  land, 

'  and  so  required  more  circumstance  than  the  disposal  of 
personal  things,  they  thought  it  should  be  construed  more 
strictly  on  that  account ;  for  a  person  might  give  a  verbal 
direction  to  dispose  of  any  chattel  to  another ;  but  if  he 
would  give  authority  to  make  livery  of  seisin,  it  must  be 
in  writing.  The  laAv  so  much  favoured  the  inheritance  in 
preference  to  the  disposition  by  will,  that  if  there  was  any 
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thing  uncertain  and  doobtfal,  the  land  would  go  to  the  faeir. 
Thus  if  a  will  was,  that  H.  should  sell  land,  and  he  died 
before  he  had  sold  it,  it  should  not  be  sold  at  all ;  for  the  heir 
of  jQT.  could  not  sell  under  the  words  of  the  will,  it  being 
a  trust  in  H,  which  if  he  did  not  perform  according  to  the 
will,  the  lai^d  would  go  to  the  heir  of  the  testator.  Again, 
if  a  testator  directed  that  B.  and  C.  should  sell  his  land,  B. 
could  not  alone  sell  it,  because  the  trust  was  joint.  The 
same  of  a  letter  of  attorney,  to  two  to  make  livery,  one 
eouldnot  make  it ;  and  if  to  one,  he  could  not  transfer  the 
trust  to  another.  If  I  desire  a  person  to  seal  an  obligation 
for  me,  he  could  not  authorise  another  to  do  it«  So  in  the 
present  case,  the  two  executors  could  not,  much  less  could 
the  one  who  survived^  give  the  trust  to  another,  namely, 
to  their  executors. 

As  to  the  intent  of  the  testator,  they  said,  that  could  be 
carried  no  further  than  bis  words  would  support  it ;  for 
every  one  must  allow,  that  where  a  will  authorized  such  a 
prior  or  such  a  mayor  to  sell  his  land,  and  th^e  was  no 
such  mayor  or  prior,  that  the  land  could  not  be  sold,  not* 
withstanding  it  was  the  testators  intent  that  jt  should.  In 
many  cases  a  will  failed  of  its  intention,  either  on  account 
Nof  the  uncertainty  who  was- to  execute  it,  or  of  the  person 
who  was  to  execute *it  failing;  as  if  a  testator  had  willed 
that  his  executors  should  sell  his  land,  and  afterwards  forgot 
to  name  any,  or  willed  that  it  should  be  sold,  but  did  not 
say  by  whom ;  in  all  these  cases  the  will  would  be  so  far 
void.  But  if  land  was  to  be  sold  by  the  heir  of  fi.  this 
was  such  a  general  term  a^  would  include  every  heir  to  the 
twentieth  degree,  as  well  ex  parte  matris,  as  ex  parte  pu* 
iris;  but  if  J3.  died  without  heirs,  or  was  attainted,  the  land 
could  not  be  sold. 

The  testator,  in  the  present  case,  being  cestui  que  use,  tlic 
justices  took  occasion  to  consider  the  devise  in  that  light ; 
and  it  Wis  agreed  by  all  of  them,  that  before  the  stat. 
1  Kich.  III.  a  will  oi  Ian  I  made  by  him  who  had  the  uae  was 
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not  good,  unless  the  feoffee  would  concur  in  substantiating 
it;  and  now,  they  said,  it  was  only  by  equity  of  that  sta- 
tute that  a  will  by  cestui  que  use  was  good.  They  said^ 
that  when  this  power  was  given  to  his  executors^  the  term 
executors  yfd^  a  descriptio  persona,  and  did  not  mean  all 
persons  who  by  law  might  become  executors,  as  by  stat. 
25  Ed,  III.  c.  5.  executors  of  executors;  and  'they  said, 
in  this  case,  xf  A.  and  B.  had  declined  administering  the 
effects,  they,  though  not  really  executors,  might  still  sell 
under  the  power  (fi). 

Such  were  the  arguments  on  both  sides  of  this  ques- 
tion.    It  was  probably  owing  to  this  ample  discussion 
th^t  tjie  parliament,   about  two  years  after,  came  to 
a  resolution  to  remedy  the  consequences  which  followed 
from  some  of  the  opinions  here  delivered  for  law.    It  was 
declared  by  stat.  21  Hen.  Vtll.  that  when  one  or  more  of 
the  executors  refused  to  take  upon  them  the  administration, 
the  others  who  had  might  sell.     This,  however,  left  .un- 
touched almost  every  thing  delivered  above;  which,  after 
^  the  agreement  of  so  many  judges,  must  be  considered  as 
the. law  of  the  time.    It  seems  too  as  if  this  statute  had 
,  been  construed  by  equity  so  as  to  authorize  certain,  acts- 
which  were  not  legal  on  the  principles  of  the  above  resolu- 
tious  of  the  judges.    In  the  thirtieth  of  the  king,  where 
land  was  to  be  sold  by  the  executors  after  the  death  ofJ.S. 
and  the  testator  made  four  executors  and  died,  and  then 
two  of  the  executors  died,  and  then  /•  S,  died ;  it  was  held 
by  some,  that  the  two  surviving  executors  might  sell,  be« 
cause  the  time  for  selling  was  but  just  then  arrived  (}) ;  and 
that  was  also  the  opinion  of  Brooke  (c). 

The  next  object  is  the  jurisdiction  of  courts.  The  al- 
terations and  innovations  that  were  made  in  our  judicial 
polity  by  parliament  have  already  been  related.  Henry 
made  others  by  his  own  authority.    The  natural  course  of 

(a)  If  Hexb  VJII.  9.  (^)  SO  Hen.  VHI.  New  Cases,  89. 

{€)  90  HcD.  Vili.  N«ir  CMCi,  81. 
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events  will  always  contribute  to  give  a  i^eW^tarn  to  the 
practice  and  proceedings  of  courts.  We  hare  seen  how 
the  king^s  bench  had  acquired  an  accession  of  civil  bost- 
•^  ness  I  and  in  what  manner  that  was  increased  by  the  disuse 
of  real  actions,  and  the  increase  of  actions  upon  the  case. 
But  with  respect  lo  these,  they  made  some  distinction. 
Some  of  these  were  considered  as  not  proper  subjects  of 
cognisance  here.  It  was  held  in  this  reign,  that  an  action 
upon  the  case  against  an  hostler,  for  a  horse  stolen  out  of 
a  common  inn,  would  not  lie  in  the  king's  bench ;  the 
same  opinion  prevailed  where  a  person  negligently  kept 
his  fire  (a) ;  and  in  some  other  instances. 
The  court  of  It  is  Stated  by  a  writer  of  this  reign,  that  the 
ch*n!ery.  court  of  chancery  would  give  relief  in  covenants 
made  without  writiiigs,  if  there  we're  sufficient  witnesses  to 
prove  them;  and  discovery  of  evidences  might  be  obtained 
there,  when  the  plaintiSPknew  not  the  certainty  of  them,  or 
what  they  contained.  A  singular  piece  of  equity  was  ad- 
ministered  in  the  following  instance,  which  is  mentioned  «s 
a  common  course  of  relief  in  that  court.  A  man  bound  in 
an  obligation  was  sued  in  a  county  where  the  deed  wa^not 
executed:  the  obligor  brought  his  bill,  surmising,  that 'by 
sudh  foreign  suit  he  was  ousted- of  divers  pleas  which  he 
might  have  had,  if  the  action  had'been  brought  in  the  pro- 
per county :  this  was  conceived  a  proper  subject  for  relief 
in  equity ;  which  was,  we  may  suppose,  by  injunction  (b). 
The  jurisdiction  of  this  court  was  greatly  enlarged 
during  the  time  that  cardinal  Wolsey  presided  there.  He 
chose  to  exercise  bis  equitable  authority  over  every  thing 
which  could  be  a  matter  of  judicial  inquiry.  At  length, 
finding  himself  loaded  with  the  number  of  petitions,  often 
full  of  untrue  surmises  and  frivolous  complaints,  be  grew 
weary  of  attending  to  all  these  himself;  and  therefore,  as 
well  for  his  ea^  at  all  times,  as  to  provide  persons  to  sup- 
ply his  place  when  absent  pn  political  avocations,  becaused 

(a)  Div.  ofCouiti,  (*)  Ibid. 
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four  conm  to  be  erected  by  commission  from  the  kitig* 
Ooe  of  these  vi'as  held  at  Whitehall ;  another  before  the 
king^s  almoQer,  Dr.  Stokesbjr^  afterwards  bishop  of  London ; 
«  third  at  the  trea9nry-chaml>er;  the  fourth  at  the  rolls, 
before  Cuthbert  TunstaJI,  who  was  then  master  of  the 
rolls,  and  used,  in  consequence  of  this  appointment,  to 
bear  causes  there  in  the  afternoon  (a). 

This  was  the  6rst  instance  of  the-  master  of  the  rolls 
hearing  causes,  he  having  before  been  pnly  the  principal 
of  that  council  of  masters  assigned  for  the  ch&ncellor'a 
assistance;  nor  is  there  any  ilotice  of  a  person  \mng 
authorised  to  hear  catMiCs  in,  the  ebancellor's  absence  till 
now,  when  not  oaly  the  master  of  the  rolls  had  this  delegat- 
ed jurisdiction,  but  also  the  several  courts  just  mentioned. 

The  cardinal  maintained  his  equitable  jurisdiction  with 
8  high  hand ;  entertaining  in  one  department  qt  other  com- 
plaints  of  almost  every- kind,  and  deciding  with  very,  little 
itegapd  to  the  common  law.  This  cQuduct  in  his  judicial 
eapacity  furnished  ^grounds  of  accusation  against  him,  when 
artides  were  exhibited  contaii^ng  an  enumeration  of  all 
tfais^reat  minister's  offences.  He  was  charged  with  hav.- 
ing  examined- many  matters  in  cbapcery  ^ifter  judgment 
given  at  common  lair,  aad  obliging  the  parties  to  restore 
what  was  taken  under  execution  of  such  judgments  (^). 
He  was  ace^i^ed  of  granting  iiyunotioos  without  any  bill 
jfiled  (c);  ^nd  wJkq  those  would  not  do,  of  sending  for  the 
judges  and  reprimandiug  them  (d)«  There  is  no  mention  of 
these  courts  which  ho  had  procured  to  be  established;  and 
which,  probably,  at  that  time  ^efe.  thought  perfectly  legal 
under  the  king's  commis^on.  After  ail,  notwithstanding 
these  counplaints  of  the  cardinal's  administration  of  justice, 
he  has  the  reputauw  of  having  a^ted  with  great  ability  in 
his  office  of  chaoQ^V^r  >  which  lay  hcirvier  upon  him  tbaa 
«    I    tf  .  ' 

(«)  Hift.  Chanc.  55.       (1)  Artldet  agsiott  Wolsey,  SO.        (0  Ibid.  91. 

Tot.  XV.  a  B        . 
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it  h^(l  ufion  any  of  his  f^rededessOM,  owing  to  the  too  great 
ease  With  which  he  enteHained  sliits,  and  the  extraordimry 
influx  of  business  which  might  be  attributed  to  other  causes. 
This  ceased  with  the  iremoval  of  the  ehan'cdlor ;  and 
4he  business  there  soon  sunk  to  it^  natural  leTe)|  perhaps 
rather  below  iti  It  is  said,  that  sir  Thomas  More,  in  22 
Hen.  VIII.  read  all  the  bills  himself;  that  on  some  of  the 
days  in  term  there  was  no  tause  nor  mbtioil ;  and  that  at 
one  tiftie  hfe  had 'actually  disdiissed  every  caose  in  Hi 
-court.  The  statute!^  of  wills  and  of  lises^  to  a  ^course  cC 
time^  sappKed  new  materials,  and  fmnished  full  employ- 
mtent  for  the  chaneeltor,  who  again  began  to  stand  in  need 
of  assiftanee;  wbieh  led  to  con  Arming  the  master  of  the 
tolls  in  bis  rlfew  judicial  aattiority. 
The  chancer  *  ^  *^  cbanccUor  Was  to  Itdiliinistec  jastice 
according  to  the  dictates  of  his  eoti^^ience^soofe 
pbrsoniB  Wefe  turioos  io  inquire  to  What  dutfes*in  die  dis- 
charge of  his  office  the  ^attie  oBligatibti  bf  cduseiente  ought 
tb  bind  hiih.  In  this  point  th^y  seem  to  haxre  rigidly  ex^ 
acted  It  scrupulous  lexercise  of  hi^  doty  iWm' this  judge  of 
e^quity.  It  is  declared  by  an  advocate  for  this  n<BW  coMit, 
that  if  the  chancelloir  granted  a  subptena:  without  taini^ 
surety, ni required  by  smt.  I SHteti.  VL c. %. Md, tbe matter 
of  th^hill  being  found  untrne^  the  plaintiff  was  unable  to 
satisfy-  thcf  tiamages  the  d^^Arilatit  had  auMimd,  the  tban- 
cellor  Was  bound  in  conicieilce  16  yi<eld  them'.  Agkin^  if  a 
bill  wlui  brought^fter  judgment  pa^ssied  in  the  kin^'-s  court, 
«iid  be  took  sureties  that  weife  afterWai^ds  found  inrafficieut, 
and  the  bill  wks  proired  uhtrue,  be  would  be  bound  16 
xpnder  the  dairiages,  because  it  was  enacted  by  stut.  4  Hm. 
.IV.  c.  23.  that  judgments  in  the  king's  courts  sbouM  not  be 
^Miunined  in  the  chancery,  parliament,  or  elsewhere.  So  if 
«he  chancellor  gave  jadgfaeut  upoD^vcfhMaeiit  oolijoetuvey 
or  other  iitformation  without  propf,  and  better  information 
was  offered  him^  he  was  held  to  be  bound  in  cduacience 
either  to  amend  bis.  «eut»:Ke|  or  Dpske  restoration  to  the 
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party  of  all  he  lost  by  it.  But  if  he  proceeded  apon  proofs 
that  turned  out  to  be  untrue,  no  redress  need  be  made,  be* 
cause  he  had  resorted  to  that  trial  which  was  appointed  by 
laiv;  for  the  better  opinion  seems  to  have  been,  that  the 
ehancelior  was  to  determine  secundum  allegata  et  probata; 
and  not  according  to  his  conjectures  and  surmises,  as  some 
^  held,  under  an  idea  of  reaching  the  real  truth  of  the  case; 
and  it  was  accordingly  held,  that  if  a  person  had  no  proof 
by  witness,  in  writing,'  or  otherwise,  he  could  have  no 
'remedy  in  chancery.  The  chancellor^  bowcTer,  might  so 
far  exercise  his  discretion,  as,  upon  a  very  special  cause, 
and  not  otherwise,  to  admit  a  person,  as  well  after  publishing 
.  of  witnesses  as  before,  to  allege  any  new  matter  that  had 
•recently  come  to  bis  knowledge.  For  the  like  purpose, 
a  great  latitude  in  pleading  was  allowed. 'They  held  also, 
that  he  might  suffer  the  parties  to  change  their  demurrer, 
which  was  not  allowed  in  any  other  of  the  courts.  Again, 
a  double  plea,  or  departure  in  pleading,  or  two  pleas,  where 
one  went  to  the  whole  bill,  were  considered  as  no  irregu- 
larity in  chancery ;  for  the  truth  was  to  be  investigated  by 
any  possible  means,  except  surmise  or  conjecture. 

Some  went  so  far  as  to  make  the  chancellor  liable  in 
eonsrience  if  he  granted  a  subpoena  on  a  matter  cognisable 
at  commdn  law;  others  made  a  distinction  where  the  mat- 
ter was  apparent,  and  where  it  was  doubtful ;  others  would 
-  make  him  answerable  for  unnecessary  delays  in  suits.  But 
all  these  were  refinements  that  ended  in  mere  speeolation ; 
for  the  chancellor,  being  a  judge  of  record,  was  not  com« 
'pellabie  by  law  to  make  amends  to  any  one  for  errors  of 
judgment,  or  for  any  judicial  proceeding  dirteted  by  him(a). 
'     Notwithstanding   tbe   chancery-  was  now  long  esta- 
4>liahed  in  possession  of  its  eqaity-jurisdictton,  there  were 
WkQl  wanting  advocates  for  the  ancient  common  law,  who 
took  upon  them  to  controvert  tlits  novel  practice  by  siii>- 
peena :  tbia  led  to  a  discuesion,  in  which  the  nai»re  of  this 

(4  ftoff. 'ftMts,  roL  t  S4S. 
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jurisdiaion  was  canvassed  on  both  sides  very  strenuously, 
but  with  very  different  force  and  -Auccess. 

Those  who  questioned  this  new  judicature  contended, 
that  it  was  unreasonable  for  the  chancellor  to  dispense  with 
•the  common  law  of  the  realo)  in  favour  of  a  particular 
person,  who  by  some  negligence  or  folly  had  disaJ^Ied  him- 
self from  obtaining  redress  in  the  usual  course  of  proceed- 
ing ;  that  what  was  so  done  in  the  chancery  was  contrary 
to  the  common  law ;  and  if  it  was  right «od  lawful,  tiie  coii»- 
nion  law  most  needs  }fe  t^rogated,  for  two  contrary  law^ 
ought  not  to  prevail  at  the  same  time.  They  marvelled 
how  the  chancellor  dared  to  issue  writs  of  subpoena  to  re- 
strain persons  from  obtaining  redress  at  the  common  iaw, 
which  the  king  himself  could  not  do  by  law.  The  judges 
were  sworn  to  administer- the  law  indifferently,  which  the 
chancellor  was  not ;  the  Serjeants  were  sworn  to  see  the 
king's  suliject^  justified  by  the  law,  deteroHnable  by  the 
^^Dg*s  judges,  but  not  by  the  chancellor ;  all  which  was 
contravened,  if  any  man  could  be  stopped-  from  bis  suit  by 
ftubpcena^  Again,  if  the  known  law  of  the  realm  was  to 
be  over^ruled  by  tlie  discretion  of  one  man,  what  depend- 
ence could  the  subject  have  ?  conscience,  the  great  cri- 
terion of  decision  in  this  court,  being  too  vaviable  and 
unascertained  to  be  a  rule  of  judicial  determinatiou. 

They  attributed  tb^  great  licence  of  chancellors  to  their 
being  most  commonly  spiritual  men,  ignorant  of  the  com- 
mon la.W4  whoi  trusting  to  their  own  sagacity,  thought 
they  could  coi'rect  with  ease  what  appeared  to  them  to  be 
defective  in  the.  ancient  law^of  tho'  realm.  And*  yet  who- 
ever looked.ioto  the  Naiura  BrcviuHi  would  find,  that  the 
•common  law;  bad  provided  remedies  for  most  of  the  in* 
jgries  that  could  be  sustained,  akhougb  there  was  no  men* 
tion  of  any  writ  of.subpcBnA;  which,  if  axithorised  by  the« 
common  law,  wouMsurdy  have  been  inserted  there  for.  the 
instruotioD  of  studenta.  Finally,  they  contended  that  the 
whole  proceeding.by  subpoena  wa^.iq.direct  violation  of 
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&l:at.  20.Ed.'III.  by  whicb  neither  tb^chaiK:eUor^  nor  any 
other,  ought  to  send  any  writ  of  writiiog  to  any  juslipes  to 
prevent  their  pvoceeding  according  to  the  common  law  of 
the  realm;  for,  said  th^y,  it  is  the  same  miscjiiief  to  send 
sack  writ  to  the  paHyt  ^^  it  waj»  befQre.jthat  statute  to  send 
it  to  the  justices;  and  sKich  writ  ooidd  npt  be  justified  apy* 
more  in  the  one  case  than  the  other.  I|i  alt. these  attacks 
upon. the  court  of  eqtiity,  they  ue?er  (ailed  to^nveigti  against 
vsesy  as  a  crafty  and  illegal  i6n&v.atiQn  (a). 
*  On  the  other  aide  it  was  alleged,  that  writs  of  subpoena 
bad  issued  during  the  times  of  so  many  chancello/s  both 
apiriUial  and  temporal,  in  the  reigns  of  so  iQ£^ny^ Lings,  that 
it  nwst  not  be  presumed  that  they  acted  without  gopd  au•^ 
thority  of  the  king  and  his  council,  and  with  the  knawl^dgc^ 
of  the  vpbole.  realm,  t  That  it  appears  from  reports  of  years 
and  terms,  that  the  chancellors  in  noatters  of  doubt  had 
called  ill  the  adFice.of  .the  judges,  who  had  gi^ea  their  sanc^ 
lion  to  the  application^  of  this  writ.  They  alleged  the 
stjii.  17  Ricbt  II.  giving  damages,  ^nd  st^x^  1$  Hei|..Vr. 
teqniring  sureties  of , the  plaintiff,  which  wer^  parliatiaeotarjc 
r^ognitiops  -of  t^e  authority  a^sufqed  by  the  chapcelLor^^ 
And  as  to  «tat»  Q  Ed.  lll^  c,  .an/i.  stia^.  .2P  E(jl.  III.  c.  . 
they  said,  tb^^ubpmua  was  .^way^  dirtied  to.  th^  party^. 
and  not  to  the  justices ;  and  tberef9re,.w|i^  tj^e  party  ^ur^ 
ceased  to  ca)}  upon. the. ju^ti^ces  for  f^rth^  pj^pcss,  ihcj 
surceased  to  giv%  it  bin);  buliJfvit  was  directe^ao  tbemf 
they  need  not  pay  obedience.  jtQ  thp«wn|;»  .    . 

As  to  the  objection,  thfit  gjviijg  relief  in  chancery, con- 
trary 10  the  commott  law  w^s  s^t^ipg  gp^tiwp  l^ws  in,^^ 


(a)  These  sentimepts  ore  contained  in  a  manuscript  tract  of  the  titaie  of 
HinrfVHt.  iotitled/*  A  Replication' of  *«  Seij^aht  to  certeiri  "Points  all«^#S 
bf  the  Studeat  in  St.  Joriayn's  Djclogite;^'  andtboie  whioh  f^ltow  Ar^jspiM 
tained  jn  a  maniiarjrL(it  tract  aaarib^  to  St.  Jerofyn,  writtea  in  answer  to, |hn 
supposed  Serjeant,  and  in  support  of  what  bad  been  alleged  in  favour  of 
the  court  of  chancery.  These'  two  ancient  pteces  are  priuteJ  in  the  first 
irolame  of  Mr,  Hargrare'f  ColKcHon.afLjIw  Tracts     '\       •'*. 
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kthgd<t>ni|  they  Mid,  dNttjilttioiigh  a  roan  shidi  not  at  cofin- 
mon  law  pleaid  payment  t>f  anofbKgation  vritliont  writings 
b(kt  in  chancery  he  shall,  yet  the  law  in  both  courts  as  to 
the  right  of  the  debt,  was  the  same.  The  judges  knew  as 
well  Bs  the  chancellor  that  a  payment  discharged  the  debt 
in  reason  and  conscience ;  but  by  the  maxims  and  customs 
of  the  law  of  long  lime  ased,  they  coUld  not  admit  payment 
oiHy  as  a  sufficient  plea,  though  they  did  not  pretend  that 
such  maxims  and  custoins  extended  to  ail  courts.  In 
Hk^  mauner^in  an  action  on  an  obligation  under  forty 
shillings  in  the  county,  hundred,  or  coint-baron,  the  d^^ 
fendant  might  wage  bis  law;  and  in  London  he  might 
confess  the  deed,  and  pray  that  it  might  be  enqmred  what 
was  due  upon  it.  So  the  superior  courts  had  respectively 
different  customs.  Thus  in  the  common-pleas  an  outlawry  - 
inight  in  soibe  cases  hb  reversed  without  a  writ  of  error, 
but  nerer  in  the  king's  bench:  in  the  former  court,  upon 
the  first  default  on  a  scire  facias  ^  execution  was  awarded  i 
but  in  the  latter,  an  alids  used  to  issue.  Why,  therefore, 
might  not  certain  rules  hold  in  chancery,  that  did  not  hold 
in  the  king's  beneh  an^  commoU'^ieas?  Further,  the  cfaan-» 
eery  differs  from  itself  in  practice;  for  if  an  offieer  was  to 
sue  there  by  privilege  on  an  obligation,  payment  could  not 
be  pleaded,  any  more  than  in  the  king's  bench  or  common^ 
pWs,  without  writing ;  but  the  defendant  mtist  pray  an 
injunction,  and  go  on  by  bill  und  subpesna.  It  seemed, 
therefore,  to  them- to  be  an  advantage  to  the  subject  tha« 
the  rule  of  taw  should  still  prevail  in  the  couvts  of  common 
hw;  but  that  the  court  of  equity  in  chancery  should  be  at 
liberty  to  proceed  without  the  restraint  of  it.    . 

As  to  the  chancellor  preventing  by  this  writ  the  pro- 
gress of  suits,  which  could  not  lawfully  be  done  by  the 
king,  they  said,  the  king's  oath  was,  that  "  he  shall  gmi^ 
'*  to  hold  the  laws  and  enstoms  of  the  reahn;^'  but  if  the 
laws  and  customs  of  the  realm  are,  as  well  those  in  chan- 
cery as  those  at  common  law^  as  they  were  just  sbewn^ 
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tQ  be,  .theA  t^- chancellor  might  ftdmiQii^ter  justice  b}? 
fiubpcpna.  Aqd  t^pHgh  the  cbqmci^IIor  was  not  J)pupd  by 
4iath  to' dp  justice^  yet  b§  was  bound  by  consciisncey.  and 
9iore  ^p}y  tb^  tbe  judg^  ;  for  be  aijast  foro^  his  judg- 
ments ac^prdipg  tp  (he  )aw  of  Qpd  pr  pf  reason^  or  the 
ktw  of  tb^  r^Im^  groMfided  upon  tbpste  l^wg.  If  be  erred, 
therefore,^  there  was  gre^t^r  fault  in  J^  tb^  in  ^he  j^dges  f 
ffi^  tliese  grounds  of  decision  werp  more  e?idf3i^t  than  the 
general  m^xiois  and  some  custpms  of  the  rcalqn.  For  tbn 
cbancellpr  ne^  not  m^dle  ifitb  tbp  g^i^cal  ri^es  pf  tb^ 
law,  near  mth  writs,  nor  fori^s  of  pleading,  which  poQsti^ 
tuted  the  greatest  4>$Qulties  of  the  law.  Th^y  thqifghf 
thp  reason  why  uo  writ  of  error  lay  upon  a  jpdgmc^ 
given  on  subpct^na  by  the  cbaD9eJlpr,  nugbt  b^,  becaMse  tli^ 
law  presumed  that  i|p  iB#n  could  er^  apntirary  to  laws  sq 
plain  atid  evident ;  an^.if  he  did  err,  he  was  bopnd  tp  re? 
form  it,  or  4p  make  restitution,  more  so  than  thp  judges 
of  the  common  law;  for  judges  saigbt  sppfetimes  givQ 
judgment  agjunst  t,beirpwD  kBpwlpdgjs>  but  the  chancplioi; 
yras  never  bound  90  to  do ;  npt  be>og  bpi|f)d»  ^  they  werei 
to  any  speoi^l  forms  of  tri^l  or  {Mrppfseding. 

They  eooteodedf  that  nod^ger  wfis  to  be  apprebendcfd 
foom  the  discri^tion.  and  ponscieo^e  of  one  fpan,  when 
pnt  in  pootrAiijt  wijtb  the  judgii^eiit  pf  the  cqn^pi^on-Uw; 
for  the  chanpellpr  was  alw<ays  a  person  phpseo  by  the  king 
for  his  singular  wisdom  and  integrity,  and  he  wa^  to  b^ 
governed  by  tJie  law  of  God,  of  reason,  and  of  the  realqa, 
not  contjrary  to  the  two  former  )aw9i;  aivl  by  tb^^e  rifles 
be  was  to  order  his  conspience*  Thus  if,  before  the  st^<r 
tute  of  w^Ua,  a  man  devised  his  land  in  fee,  the  cbaocellor 
was  bound  to  determine  this  will  to.be  void  in  cour 
science,  because  it  was  void  in  Iaw»  So  that  it. was  not  sl 
scrupulous  or  capricious  lietermioation  of  the  qhancellor^s 
Qund,  but  a  legal  discjnetion  dictated  by  theabovementioned 
ponsiderations  that  was  to  govern  him  in  his  decisions^ 
Ti^cy  d^ni^d  tbf^t  th^  pommpn  law  had  providi^d  sufficient 
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redress  for  all  injuries  in  the  coaunon-Iaw  coorte^  witbout 
the  aid  of  consdietice ;  and  tbey  said  it  was  no  objtetion  to 
the  writ  of  stibpcenay.  that  it  was  not  to  be  found  in  tlie 
Natura  Brevmmy  tfet  work  being  defective  in  many  other 
particulars;  not' containing  the  action  ap6n  the  case,  writ 
of  forcible  entry,  and  many  others/ which  were  ondeniably 
warranted  by  the  comuKKi  law  («>. 

We  may  close  what  is  here  said  of  the  coort  of  equity- 
by  a  passage  in  the  life  of  a  very  eminent  chancellor,  who 
has  been  before  named.  Srr  Thomas  More  being  informed 
that  the  judgest  bad  expressed  their  disapprobation  of  the 
injunctions  he  had  granted,  caused  a  docket  to  be  made  of 
erery  injunction,  and  the  cause  of  it,  which  be  had  graot- 
ed  while  be  was  chancell6r ;  and  inciting  all  the  judges  to 
dine  with  hicn,  in  the  council-chamber  at  Westminster,  he 
introduced  the  subject  after  dinner ;  when,  upon  full  dis^ 
cussion  of  e^ery  one  of  them,  the  judges  confessed  that  be 
pould  have  acted  fio  otherwise.  He  then  offered,  that  if 
the  judges  of  every  court,  to  whom  it  more  especially  be«* 
longed,  from  their  office,  to  reform  the  rigour  of  the  law, 
would,  upon  reasonable  consideration,  by  their  discretion, 
and,  as  he  thought,  they  were  in  consdence  bound,  miti- 
gate and  temper  the  rigour  of  the  law,  no  more  injooo* 
dons  should  be  granted  by  l|im.  To  this  they  would  make 
no  engagement ;  upon  which  he  told  them,  that  as  they 
themselves  forced  him  of  necessity  to  issue  injunctions 
to  relieve  the  people's inguriei,  they  could  no  l<^ger  blame 
him.  We  are  informed,  that  afterwards,  in  a  confideur 
tial  conversation,  he  accounted  for  the  backwardness  of  the 
judges  in  the  following  manner :  That  they  saw,  how,  by 
the  verdict  of  a  jury^  they  might  transfer  all  difficuitiet 
and  odium  from  themselves  to  the  jurors,  which  they  coD-t 
sidered  as  their  great  defence  and  security  ;  whereas*tha 
chancellor  Was  obliged  to  stand  alone  the  assault  of  every 
thaiignant  observation  (6). 
(0>  fUrg.  Trmetf,  toI.  I.  337. 351.      {h)  Rooptr^  LKb^f  ShrTbo.  Mote,  6S. 
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•  Thecoart  of  requests  began  in  this  rei  gn  to  be  Omit  of  n* 
strengthened  by  a  particular  coismisaiony  and  to  9^^^^ 
rise  into  greater  consideration  than  it  bad  before  enjoyed. 
When  this  newauthority  vasodded  to  it,  is  not  easily  ascer* 
tained:  it  is  not  probable,  that  it  was  before  the  2lst  year 
of  this  king ;  for  this  cJEirt  had  not  then  acquired  so  much 
notice  as  to  be  meiltioned  by  the  book  Of  ike  Diversity  of 
Courts^  written  in  that  year.  It  is  not  mentioned  in  \bm 
treatise  of  i$V.  Jermin^  called  *♦  Doctor  and  Student/' 
nor  in  any  of  the. Reports  of  this  reigns  though  we  find  that 
Stat.  32  Hen.  VIII.  c.  9.  punishes  perjury  committed  there  ; 
and  Lambard  says,  he  had  seen  the  Book  of  Entries  be- 
longing to  this  court,  in  a  regular  series  from  the  8tb  of 
Henry  VII  (fl). 

This  court  wns  derived  from  that  gprand  source  of  judi- 
cature which  we  have  so  often  mentioned  as  residing  in 
the  king,  to  be  exercised  in  such  cases  as  were  not  provided 
for  in  the  ordinaiy  course  of  justice.  As  some  of  the 
complaints  preferred  to  the  king  were  referred  tothecoun^ 
cil,.some  to  the  parliament,  and  some  to  the  chancery | 
so  others,  particularly  petitions  offered^  by  poor  persons 
and  those  of  the  king's  household,  were  referred  to  some  one 
or. two  of  the  council,  with  a  bishop,  some  doctors  of  the 
civil  and  canon  law,  and  some  common  lawyers,  wlio  were 
called  Mdgistri  d  Ubellis  Supplicum^  or  Masters  of'  lie^ 
futsis.  These  persons  used  to  hear  and  determine  them  ae* 
GOKling  to  their  best  judgment  and  discffetion.  This  species 
of  .cognisaiKe  had  now  grown  into  a  court  of  some  conse- 
quence, partaking  of  tlie  nature  of  the«chlmcery  as  to  ita 
measure  of  decision  ;  but  still  confined  to  the  suits  of  poor 
persons,  and  those  of  the  household  ;  which  qualifications 
were  usually  suggested  in  the  bills  of  complaint  (b).  In  that 
diacacter  it  subsisted  for  oiiiny  years,  till  it  was  abolished, 
like  others  of  a  iik^  er{tti vocal  nature^  by  parliament  (c). 

(«}  Lam.  Archckra,  S9S.        (&)  Ibid.  828.        (c>  Namely,  by  itat.  IS  Car. 
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Though  Wolsey^s  eomts  fdil  with  him,  we  find  the  king 
erecting  several  new  j  udieatures  in  the  like  way.  We  have 
before  seen,  that  Henry  had  established  a  tribunal  under  the 
stile  of  The  President  and  CouncU  in  Wales :  this  was  done 
by  letters  patent^  without  any  authority  from  parlian^ent* 
Henry  erected  another  court  b^  letters  patent,  called 
Piresidentand  ThePresidmUandCmmiloflheNartk.  Afterthe 

council  of  the  *  •  /.  t       i  "  j- 

Hbrth.  suppression  of  the  lesser  monasteries,  some  dis« 

turbances  and  insurrections  had  broke  out  in  Lincolnshire 
^nd  Lancashire,  under  pretence  of  vindicating  the  cause  of 
the  injured  chnrchmen :  upon  wliich  Henry ,^  in  order  to 
prevent  the^Iike  commotions  upon  the  dissolution  of  the 
remaining  religious  houses,  which  he  then  had  in  cootem* 
pIation,as  well  as  to  preserve  the  general  order  and  peace 
of  the  northern  counties,  established,  in  the  3ist  year  of 
his"*  reign,  this  new  jurisdiction.  This  court,  as  it  was 
formed  after  the  example  of  the  king's  own  council,  had, 
like  that,  a  general  authority,  not  well  defined :  it  had  two 
commissions;  one  of  ojfer  and  terminer;  another,  em* 
powering  them  to  hold  plea  of  real  and  personal  actions, 
where  either  of  the  parties  were  so  poor  as  to  be  unable  to 
pursue  the  common  course  of  legal  redress ;  and  the  judges 
were  to  give  sentence  either  according  to.  the  law  and 
custom  of  the  realm,  or  in  an  equitable  way,  accuMrding 
to  their  wisdom  and  discretion,  ,  This  accommodation  of  a 
court  to  decide  civil  questiom  without  tbeexpence.  and  te* 
diousness  of  .the  common  law,  was  cooccaded  in  coow 
pliance  with  the  earnest  request  of  the  rebels  themselves^ 
What  other  authority  the  commissioners  had,  used  to  be 
set  forth  in  the  commission,  which  generally  gave  tbem 
powers  of  superintendance  and  enquiiy  as  to  the  police  and 
government  of  that  part  of  the  country.  In  ;ifter-times, 
the  commission  used  to  be  made  in  a  gener^j  way,  in  or« 
der  to  conceal  those  extraordinary  ppwerswitfa  which  they 
were  to  be  armed  ;  and  contained  a  reference  to  secret  in<9 
btructions  by  which  they  vrere  to  be  difCQ^.    The^e  oout 
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oealed  lAstrnctions,  as  they  carried  in  tbem  somethmg  sue- 
piciottSi  excited  much  clamoar  at  different  times  against 
the  Tcry  being  of  this  court,  and  at  length  contributed  to 
its  dissolution  {a).  There  wasa  court  called  ^<  the  President 
aad  Council"  erected  in  the  West^  by  stat  32  Hen.  VIH* 
€•  dd  with  the  same  authority  as  this  in  the  North,  and' 
that  in  Wales. 

Such  were  the  courts  that  were  now  employed  in  tbtf 
adoiinistratibn  of  justice.  We  shall  next  make  a  few  ob* 
serrations  on  the  personal  actions  now  in  use,  having  en- 
larged sufliciently  on  real  remedies  in  the  earlier  parts  of 
this  History.  The  effect  of  covenants  and  agree-  AcUon  oTcch 
ments  was  a  source  of  endless  debate  in  thecourts  ▼^•'■t. 
of  law ;  and  as  personal  property  increased  in  value,  all 
contracts  concerning  it  became  more  seribus  objects  of  li- 
"tigation.  The  law  upon  this  subject  was  now  better  under^ 
stood^and  more  folly  explained  thaninany  of  the  foregoing 
periods.  In  pleading  to  an  action  founded  on  covenants, 
they  had  latdy'got  into  a  concise  way,  which  was  not  ap* 
proved  by  some  eminent  judges.  In  26tb  of  the  king,  in  an 
action  of  debt  on  a  bond  for  performance  of  covenants  in 
an  indenture  containing  many  covenants,  the  defendant  had 
contented  himself  with  rehearsing  the  condition  and  the 
indenture,  and  then  saying  generally  that  he  had  performed 
all  the  covenants.  This  general  pleading  was  reprobated 
strongly ^by  Engkfieldj  Shdltf/i  and  Fitzherbert,  who  re- 
quired, he  should  answer  specially  how  he  had  performed 
evay  one*  The  latter  judge  said  this  manner  of  pleading 
had  obtained  within  the  last  two  years  \  but  it  was  a  cor- 
rttpt  method,  and  he  shewed  himself  resolved  to  set  bis  face 
against  it  (i). 

A  point  of  pleading  was  much  agitated  on  the  occasion 
of  another  action  on  bond  for  performance  of  covenants. 
The  defendant  pleaded  that  the  indenture  contained  two 

{•)  Ktnwty,  by  «tat.  IS  C»r.  I.  '      (<)  J6  Hen.  VIH.  5, 
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covenants,  wbich  he  set  forth/ and  shewed,  how  he  had 
performed  them  ;  he  said  there  were  other  covenants^  and 
he  fecited  tbera ;  but  he  added ^  that  he  was  ah  unlettered 
man,  and  only  the  first  two  covenants  were  read  to  him, 
which  he  bad  performed,  asbeforem'entioned;  therefore  be 
prayed  judgment  of  the  action.  To  thb  the  plaintiff  de« 
murred ;  and  the  judges  were  equally  divided  upon  the 
•onclu^ion  bf  tfae  plea ;  Fitzherhert  and  BrudneU  hold- 
ing the  concluaion  to  be  good,  while  PoUard  and  £/\K)ite 
maintained  the  contrary.  'The  question  was  considered 
as  turning  tt|)on  this  point,  whether  the  indenture  was 
void  in  the  whole  or  in  part.  Those  who  thought  it  was 
void  only  in  part,  held  the  conclusion  of  the  plea  to  be 
good  ;  for  having  actually  sealed  and  delivered  it,  he  could 
not  plead  nan  est  factum  f  and  at  any  rate  it  was  his  deed, 
as  far  as  be  assented  to  the  contents.  The  other  two  judges 
said,  that  as  only  part  was  read  to  him,  the  whole  was  void ; 
and  therefore,  after  stating  in  his  piea.the  special  circum- 
stances, he  ought  to  have  concluded,  isstnknon  estfacium{a). 
The  action  upon  the  case  had  become  so  common,  and 
it  had  been  found  so  generally  applicable,  that  it  was  laid 
down  by  one  of  the  judges  in  this  reign,  that  where  no 
other  remedy  was  provided  by  the  law,  an  action  upon 
the  case  would  lie  {b).  Some  interesting  points  arose  upJon 
these  actions,  whether  they,  were  founded  on  torts,  or  con- 
oimmpiii     tracts.    It  was  not  yet  settled  that  the  assump-' 

against  exe-       .  .  .  ..  .      '^  ^  ^    .^ 

cators.  Sit  would  lie  agaiQst  executors.    A  case  of  this 


kind  happened  in  1 2th  of  the  king:  the  testator  hadag 
to  pay  for  goods,  if  the  purcbaseir  did  not;,  upon  ifais 
promise  the  goods  were  delivered,  and  now  an  action  .was 
brought  against  the  executors  upon  the  promise.  There- 
porx  says,  it  was  held  by  all  tbe  justices*  that  the  plaintiff 
should  recover,  for  two  reasops^  first,  because  be  bad  no  re* 
medy  at  law  but  by  this  action- ;  secondly,  because  ther{)lain«. 

(-)  14  Hcii.  Vlll.  25.  .    ft)  l.4^Hfen.  VUl,  31, 
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lifFliad  delirered  the  goods  on  the  promise  of  the  testator ; 
and  as  there  were  sufficient  assets^  the  ipstaiar*s  soul  should 
7iot  be  put  injeopardy  by.  the  prejudice  his  promise  had  done 
the  plaintiff,  To  this  it  was  added  by  FmeuXj  chief-justice, 
that  this  did  not  come  within  the  rule  oi  actio  personalis 
marilur  cwn  personi^  which  only  applied  to  personal  in- 
juries. A  quaere  is  added  by  the  reporter,  whether,  if 
the  testator  was  living,  this  action  would  lie  against  hiin^' 
or,  whether  he  might  wage  his  law  in  such  a  case  (a)  P 

This  doubt  gjrepares  us  for  an  observation  made  many 
3'ears  afterwards  upon  this  decision. .  In  the  twenty-se- 
venth of  the  king,  it  was  demanded  of  Filzhtrbert,  whe- 
ther a  man  might  have  an  action  upon  the  case  against 
executors  for  a  debt  due  by  the  teijtator;  it  seeming  rea- 
sonable, so.  long  as  they  had  assets,  tliat  they,  shbuld  pay 
all  the  testator's  debts.  To .  this  Fitzhcibert  answeret', 
tljat  be  should  not  have  this  action,  nor  any  other ;  for, 
by. the  death  of  the  testator,  all  debts  due  by  simple  cou* 
tract  died  also.  He  said,  be  was  counsel  for  one  Clement, 
in  the  twelfth  year  of  the  king,  in  an  action  upon  the  case 
against  executors,  (the  same  which  we  have  just  mention- 
ed) and  that  Fineux  and  Conwgesby  adjudged  the  action 
to  be  against  the  executors:.  But,  says  he,  I  take  the  law 
to  lie  clearly  otherwise,  and  they  did  that  without  any  ad- 
vice, upon  their  own  opinions  merely.  And  when  he  was 
told  that  the  case  was  reported  in  that  year,  he  recom- 
mended it  should  be  expunged  from  the  book,  for  it  was 
certainly  not  law  (i).  The  learned  judge  does  not  give  any 
reason  for  his  opinion.  An  action  of  debt  would  not  lie 
against  executors  for  a  simple  contract  debt,  because  the 
testator  might  have  waged  his  law  ;  and  the'^xecutors  not 
having  that  privilege,  it  was  thought  reasonable  that  they 
should  not  be  liable  to  any  action.  Perhaps  he  thought  this 
new-fangled  action  should  not  have  greater  efficacy  thar^ 

(•)  J  9  H«n.  Vnr.  c.  11 .  (ft)  «7  Hen.  VIIL  f3. 
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the  andent  remedy ;  and  that  the  circotnstance  of  law- 
wager  not  lying  in  this  action  sbooid  make  no  difibreiice. 
Whatever  were  his  reason?,  this  opinion  of  VitzherheiH 
seems  to  have  governed  the  courts  in  the  remainder  of  this 
reign ;  for  in  the  tliirty-seventh  year,  it  was  agreed  thai 
'  this  action  would  not  lie  against  executors  (a). 

The  nature  of  assumpsit,  and  the  distinction  between 
this  action  and  an  action  of  debt,  is  a  little  explained  by 
the  following  case. '  A  man  had  come  to  the  wife  of  the 
keeper  of  the  compter,  and  promised,  if  her  husband  would 
let  one  Tatam  out  of  prison,  he  would  pay  the  debt  to  her 
husband  on  such  a  day,  if  Tatam  did  not.  She  related  this 
to  her  husband,  who  agreed  to  it,  and  discharged  Tatam; 
and  upon  the  money  not  being  paid,  lie  brought  an  ac- 
tion of  assumpsit,  as  of  2  promise  to  himself.  This  evi- 
dence was  objected  to,  as  not  supporting  the  declaration : 
and  it  was  argued  in  arrest  of  judgment,  that  the*  action 
should  be  debt  and  not  assumpsit :  but  the  whole  court 
held  the  assumpsit  to  the  wife  to  be  sufficient  to  charge 
the  defendant  to  the  husband;  and  that  the  action  was 
rights  They  said,  that  the  agreement  of  the  wife  in  the 
absence  of  the  husband  was  good  till  he  disagreed ; 
like  a  feoffment  to  a  wife,  which  would  be  good  till  th« 
husband  disagreed,  and  upon  his  agreement  would  be  good 
for  ever.  Most  acts  of  the  wife  might  be  thus  ratified 
and  made  binding  in  law,  by  the  husband^s  confirmation. 
At  to  the  action,  though  one  of  the  justices  thought  that 
be  might  have  either  debt  or  assumpsit,  yet  the  other  three 
were  of  opinion  that  he  could  not  have  debt,  but  only  this 
action.  They  said,  that  debt  would  only  lie  where  there 
was  a  contract ;  and  in  this  case,  as  the  defendant  had  not 
quid  pro  quo  f  the  plaintiff  could  not  have  debt;  but  bis 
claim  was  founded  wholly  on  the  assumpsit,  which  sounds 
merely  in  covenant  -,  so  tliat  if  there  had  been  a  specialty,  he 
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would  hare  had  a  writ  of  covenant ;  but  not  having  a  spe^ 
cialty^  be  could  only  have  his  action  on  the  case.    They  ; 
recollected  a  case  which  had  lately  been  adjudged,  where  a 
person  came  with  a  man  to  a  baker,  and  desired  him  to 
give  die  man  some  bread,  and  he  would  pay  for  it  if  the 
man  did  not ;  and  a  special  action  being  brought  upon  this 
promise,  it  was  adjudged,  upon  demurrer,  that  tlie  action 
lay : .  and  they  said  that  debt  would  not  He  in  such  case, . 
because  there  was  no  contract  betwe^i  the  plaintifF  and  - 
defendant  (a  )• 

s  Aa  idea  had  prevailed,  as  has  been  just  observed,  that 
the  Action  upon  the  case  was  a  sort  of  supplementary  re^ 
aedy  to  come  in  aid  of  such  persons  as  could  find  no  spe- 
cific remedy  among  the  old  writs.  Conformably  with  that 
idea,  it.  was  argued  by  the  counsel  in  this  case,  that  as  th^ 
plaintiff  could  have  no  action  of  debt,  he  ought  by  no 
jneaos  to  be  supported  in  this  new  writ :  but  the  whole 
court  denied  this;  and  it  was  said  by  one  of  thejudges, 
^t  a  person  might  chose  which  of  two  remedies  he 
would  rather  pursue.  Thus,  if  a  person  bailed  goods  to 
another,  and  diey  were  destroyed,  or  spoiled,  be  might 
have  his  Section  between  an  action  of  detinue  and  one  on 
the  case.  It  should  seem  firom  this  reasoning,  as  well  as 
from  the  case  just  mentioned,  that  though  this  was  a  re- 
noiedy  peeuliarly  adapted  to  special  cases,  grounded  on  tfjp. 
pr&^s  promises,  yet  it  had  become  the  practice  to  bring 
this  action  for  the  recovery  of  simple  contract  debts,  by 
stating  the  debt  to  arise  upon  a  promise  to  pay,  and  then, 
when  a  debt  was  proved,  construing  such  legal  debt  to 
imphf  a  legal  promise.  When  the  validity  of  such  actions 
grounded  only  upon  implied  promises,  was  agitated  in  a 
subsequent  reign,  maay  records  of  this  and  an  earlier  po- 
riod  were  produced,  te shew  tfaat^it  was  no  new  device; 
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bttt  these  precedents'ali  passed  suhsUeutio;  for  tkere  is  no 
mention  made  of  any  such  in  our  books,  unless  the  follow- 
ing may  be  considered  as  such:  for -iii'tbe.  thmy«third 
of  Henry  the  ^ghth,  ia  an  action  upon  the-icaae,  on-  an 
essumpstt  to  pay  tol.  the  defendant  pleaded  that  be  had 
waged  bis  law  in  an  action  of  debt  for  the  same  sum  ;  and 
this  was  held  a  good  bar  (n).  We  -find  another  aetion  on 
the  case,  for  that  tbe  defendant  promised  to  pay  iOL  which 
be  owed  to  him  for  a  horse  and  cow  (Jb). 

To  return  to  special  actions  of  assumpsit.  We  find  in 
the  thirty -fourth  of  the  king,  an  action  of  aasampsit  on  an 
insurance  of  a  ship:  the  declaration  was,  that  wbei^eas  the 
plaintiff  was.  possessed  of  .certain  wine  and  other  meiicban- 
dizc  io.a.^hip,  the  defeodant  promi<)ed  foe  iOh  to  satisfy 
the  plaintiff  in  lOOl.  ifihe  ship  and  goods  did  not  arrive 
safe.  Besides  the  form  of  action,  which  is'  alone  to  our 
present.purpose,  it  may  bo  remarked,  that  this  action  laid 
the  goods,  &c.  to  be  in  tbe  parish  <^  St«  Danstan'saa 
the  East  in  London ;  and  tkough.iii  tryth  tbe  bargain  was 
made  beyond  sea,  yet  they  held  it  well;  for  in  such  an 
action-as  this,  which  was  not  local,  the  plaice  was  declared 
to  be  immaterial  {c\  Tliere  appears  an .  action  .  on  tlie 
case,,  for  that  tbe  plaintiff  had  delivered  goods  to  ttie  de> 
fendant,  and  the  defendant  had  promised  for  ten  shillings 
to  keep  them  safe,  but  did  not  (ji).  This  seems  to  be  an- 
oilier  novel  action  of  assumpsits 

Among  actions  upon  the  case  for  torts,  we  find  tbe  fol- 
lowuig.  In  an  action  for  a  nuisance  in  stopping  a  river,  so 
as  to  make  it  rise  on  the  neighbouring  grounds,  it  was  ob« 
jected,  that  tbe  proper  remedy  was  by  assise  of  nuisance^ 
and  not  by  this  action  ;  and  the  whole  court  laid  down 
this  distinction  :  That  where  a  man's  way  is  stopped 
entirely,  so  as  no  passage  remains,. there  th^  remedy  is 

(«)  New  Caitt,  5.    Vid.  S.  P.  2  Rich.  Ilf.  fol.  14.  (ft)  3S  Hen.  VIU. 
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by  aff^ise ;  but  where  only  part  is  stopped,  so  that  one  may 
pass  with  difficultj^i  there  it  is  by  action  upon  the  case  (a). 
If  a  jauisance  was  in  the  king's  highway,  and  was  there-*  ; 
fore  a  public  nuisance,  yet  every  one  who  receired  any  I 
particular  daciH^  therefrom,  might  stili  have  his  action  oo  ^^ 
the  case(^).    Where  an  action  was  brought  for  words, in-; 
calling  the  plaintiff  hereiiCf  and  one  of  the  new  learnings 
it  was  held  clearly  that  it  would  not  lie,  being  merely  a 
spiritual  matter ;  for  if  the  defendant  was  disposed  to  jus- 
tify  and  shew  in  what  respect  the  plaintiff  was  a  heretic,  the 
tenaporal  court  could  not  judge  of  it ;  and  it  was  oot  like 
where  thei^ourt  had  cognisance  of  the  principal  matter,  as 
where  a  man  was  called  traitor,  or  felon.    Again,  if  he . 
bad  called  hiai,  aduUerer^  this  bemg  a  spiritual  matter,  an 
action  would  not  lie  for  it.     But  Fitxherhert  said,  that 
where  things  were  of  a  mixt  nature,  as  where  a  man  was 
said  to  keep  a  hawibf^hoHW^  he  might  elect  whether  he 
would,  bate  his  action  here  or  in  the  spiritual  court. 
They  added,  chat  if  an  indictment  of  here^  was  found  b^ 
fore  any  temporal  judge,  all  he  could  do  would  be  to  cer« 
tify  it  to  the  bishop  (c).    Though  a  defendant  was  allowed 
to  justify,  and  say,  that  the  charge  was  iruCf  it  was  pot 
enough  to  ley,  that  it  was  the  coaunon<report  that  he  was 

If  there  wi^s  any  doubt,  whether  an  action  oiasmmpsU 
used  9k  this  time  to  be  brought  on  implied  promises^  upon 
a  buying  and  selling,  instead  of  the  aclipn  of  debt ;  there 
is  none,  that  an  action  had  lately  been  framed  to  Supply  the 
place  of  that  of  deiinue;  for  we  find  mor^  than  one  instance 
ofsucbduringthisreign.  Perhaps  that  just  men-'  q^^^^, 
tinned,  where  th^defendant  had  promisedfor  ten 
shiHingstokeeptbe  pbintifi'sgoods  safe,  might  be  reckoned 
as  ooe  instance;  for  in  the  old  law,  that  would  have  been  ^ 
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pcoper  subject  of  ^tinoe.  Bat  those  which  teeav  to  carry 
a  stronger  affinity  to  the  action  of  detinue,  were  grooiided 
not  upon  a  promise^  but  a  tort ;  and  the  declaration  made 
much  the  same  suggestion  as  that  in  detinue.  Thus  one 
of  them  charges,  **  that  the  defendant  ^^uiiu2  the  goods  of 
^* .  the  plaintiff,  and  delivered  them  to  persons  unknown  :** 
another — **  that  whereas  the  plaintiff  was  possessed  of  oer- 
'^  taingoodsjtbe  defendant^/2wii£{tbem,and  converted  them 
*^  to  his  own  use  (a)/'  Another  was,  **  that  the  goods  of 
*^  the  plaintiff  came  to  the  hands  (6)  of  the  defendantyand 
<'  lie  wasted  tbein  (c).^  In  thismanner  did  the  actioDHpov 
the  case,  in  one  shape  or  other,  spread  itself  ^ver  many 
of  the  old  writs ;  and  as  it  had  now  become  applicable  to 
the  most  usual  calls  for  legal  inquiry,  by  being  substituted 
in  the  plac^of  debt  and  detinue,  it  grew  every  day  more 
common. 

The  style  of  pleading  in  auctions  upon  the  case  conti- 
nued much  the  same  as  in  the  former  period.  It  was  most 
usual  to  deny  that  part  of  the  declaration  which  led  to  the 
charge  on  the  def»idant ;  and  sometimes  the  plea  stopped 
ih^e$-  at  other  times,- they  would  add  a  denial  of  the 
charge*  itself,  by  way  of :  conclusion.  This  will  appear 
from  the  following  instances;r'  First  ,^  of  oj^imp^  loan 
action,  which  has  been  before  mentioned,  on  the  defend* 
ant's  promise  for  ten  shillings  to' keetpsafiely  goods  deli* 
vered  to  him  by  the  plaintiff,  it  was  held  by  Fitzkerbert 
and  Shelley,  that  nm  habuU  ex  ddiberaiione  ^^us  a  good 
plea(iEf }•  Again,in  an  action,forthat  the  defendant  promised 
to  pay  10^  to  the  plaintiff,  which  he  owed  to  him  for  a  hcurse 
that  he  bought  of  him;  the  plea  might  be,  which  sum  he 
hath  paid  to  the  plaintiff  a^5jr;  hoc^  diat  he  promised  to-pay 
iO/.  which  he  owed  to  the  plaintiff  for  a  horse;  or  absqi 
hoc,  that  he  awed  10/.  to  the  plaintiff  for  a  hor8e(tf).    This 


(a)  ^^Otn:  Vnr.  Hew  Cues,  6.  (£)  DeoeMtml  ad  mtam:  XO  34  ibA;TII(i 
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ktfcerform  of  a  traverse  confirms  the  ides^,  that  they  c6n^  ', 
$idered  the  owitif  and  the  promising  to  pay,  as  the  same  \ 
thing;  and  that  where  the  cwing  \fas  disproved,  the  pro-  \ 
mse  was  likewise.    In  an  action  charging  that  the  goods  -. 
of  the  plaintiff  came  to  the  hands  of  the  defendant,  and  he    -, 
wasted  them  ;  the  defendant  pleaded,  *^  that  they  did  not 
'^  come  to  his  hands  ;''  and  it  ^as  held  good  ;  upon  which 
tfae  defendant  gave  in  evidence^  that  they  were  not  the 
plaintifp8good8(a).  ^ 

*  In  an  action  for  shaving  cum  twvaculd  immundd  et  insatu- 
h%  the  defendant  pleaded  that  he  did  not  shave  the  plaintiff 
cum  naoacuIA  immundd  ei  insalubri  modo  ctfcrmL  In  an- 
odier,  lor  not  taking  care  of  a  l^orse,  tfae  defendant  pleaded 
in  the  words  of  the  declaration,  that  he  did  serve  the  horse 
.  well  and  withcare)a&5^;^,  that  he  served  it  negligently 
and  improvidently  in  the  form  the  plaintiff  had  alleged^ 
Again^  for  not  curing  a  horse,  the  farrier'  pleaded^-  that 
fum,ma$tucepit,  he  did  not  undertake  to  cure  it.  For 
Diligently  k^ping  hts  fire,  the  defendant  pleaded,  quid 
ipse  ignem  suum  pradictum.salvi  et  securV custodivity  ahsq; 
haCf  that  he  kept  it  so  carelessly  and  negligently^  that  his 
neighbour's  house  was  burnt  for  want  of  his  care  (fr). 

Sometimes  they  would  take  the  .allogations'  of  th^^de-* 
claration  by  protestation,  and  th^  conclude  with  a  kind,  of 
general  issue:  as,  in  an  action  fori  destroying  a  bond  in* 
trusted  to  the  deEendaiit  to  re-deliver  on  request ;  the  de* 
ieadeintf'  protesting  tbat  he  re>delivered  it  unbrpk^n^'jEind 
Antom,  for  plea  said,  that  he  was  in  no  wise  guilty  of  tjhe 
breaking  and;  tearing  of  the  writing  ob1igatory(c).  Thus 
were  ]ileas  in  case  conceived  upon  the  principle  of  a  justi- 
&€ation,in  the  way  of  a  trespass-pleading;  and  it  was  pnly 
by  a  traverse,  if  ever,  that  the  conclusion  was  pointed  into 
something  hke  a  full  denial  of  the  matter  charged,  and  had 
the  effect  of  a  general  issue.    It:wiM  an  option-  in  the 

(•)  34  Hen.  VUI.    N«w  Casci,  6.  (b)  RasteU's  Entriet,  3.  26. 4j26.  Sc 

(<)  RaitclFf  Eii^f  8y  7. 

C  C  2 


Sis  HENRY  Vra.  CBJLT.  xa. 

defendant  in  most  actions,  whether  he  would  plead  the 
general  issue  of  not  guilty,  or  non  assumpsit ,  as  the  case 
might  be. 

'  ^be  action  of  debt  continued  in  its  former  state,  ex- 
cept that  it  was  broke  in  upon,  and  superseded  by  the  ac» 
tion  of  assumpsit,  as  has  already  been  shewn.  In  the  old 
law,  this  action  had  held  assort  of  divisum  imperium  over 
contracts  with  the  iustion  of  accompt^  which  also  in  Vke 
manner  with  the  former  lost  ground  in  proportion  ai  the 
assumpsit  grew  more  into  fashion.  The  principal  induoe- 
ment  to  recur  to  the  assumpsit  instead  of  these  writs,  was 
to  preclude  the  defendant  from  bis  wkger  of  law:  wben^ 
therefore,  a  transaction  was  so  circumstanced  that  the 
law  would  not  allow  this  privilege,  there  was  no  reason 
for  going  out  of  the  ancient  track ;  and  if  the  case  wvs 
such  as  to  be  within  the  compass  of  those  remedies,  it  was 
still  usual  to  bring  debt  and  accompt. 
Debt  andV-  It  Aerefore  sometimes  happened  as  foimeriyt 
opnpt.  that  a  question  wouk)  arise,  whether  debt  or  so* 

compt  Was  the  proper  remedy  in  the  matter  in  quesdon }  A 
ease  of  this  kind  happened  in  the  twenty^^ighth  of  the  kiag^ 
which  famished  such  topicsas  wfll  give  a  very  gted  idea  of  • 
the  distinction  then  made  between  these  two  actions.  ^. 
had  signed  and  sealed  a  Ml  acknowledging  he  had  reoeiVed 
a  sum  of  money  to  lay  out  at  Roan  in  French  proens^and 
see  them  safely  shipped.  ITpoRthis  an  action  of  ddot  was 
brought  againstthe  ezecutorft  of  ^.alleging  that  the  money 
was  not  laid  out  in  pmens :  a  verdict  was  found  fi^tof^ 
the  defendant;  and  though  it  was  alleged  in  am^  of 
judgment,  that  the  proper  remedy  was  aocompt,  and  nee 
debt,  yet  judgment  was  given,  and  a  writof  erior  being 
brought,  the  same  point  was  argued  in  the  Kinj^Beqphy 
when  the  judgment  was  afinned  with  the  coocurrenoe  of 
Fitzjames,  Pcrtman,  and  SpHman,  against  Luiek  The 
reasons  upon  which  the  dissenting  judge  supported  bis  oft' 
nion  were  these.    He  said,  that  whd^e  money  was  bailed 
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'  for  the  buying  of  metciaodize^  it  was  clear  if  th0  mooejr 
yr^s  not  laid  out  tbat  the  action  ^ould  be  accompt ;  both, 
for  the  mopey  and  the  profit  tbat  bad  been,  or  migbt  have 
been  made  by  detaining  the  money;  for  he  yra^  a  receiver 
9M  iKXpuatai^le^  and. no  action  of  debt  lay  without  a 
contract.  Tbu%  saya  be,  if  I  become  debtor  to  you  for  tlie 
debt  of  TV  if*  tjbia  does  not  make  me  liable  to  an  action  of 
debt,  for  it  is  nfidum  pactum.  So  if  I  bail  to  you  20/.  to 
hiol  to  £. ;  bere  A  for  the  same  reason,  cannot  have  an  ac« 
tioft^ef  dfbt  «m«^iiw»t  ycfti*  Uow^yer^it  might  be  questioned, 
wiii^tber  the  hill  would  obange  the  nature  of  the  accompt 
inlQ  »  ra^l^  of  debt;  but  be  tbo«ight  not.;  though  he 
adoiilled  Uie  fevqe  ^f  ^qipe  common  cases ;  as  where  a 
faorte  .wassoldf  and  the  vendee  made  an  obligation  for  the 
money,  iilper^  lihe .  hatere  of  the  ^  contract  waa  deter* 
mined,  becauiMe  be  was  bound,  to  pay  the  money  according 
to  the  Migatory  wards  in  the  b<Mid :  or  whene  a  judgment 
was  recovered ;  for  there  the  contract  was  gone,  being 
ehanged  into  a  thing  of  a  higher  nature.  He  admitted  all 
tfaifl ;  but  he  said  this  was  a  different  case;  for  there  were 
in  this  Ml  no  oUigatarjf  weris^  not  any  thing  that  pur* 
potted  to  be  an  obligation ;  but  the  bill  was  merely  a  proof 
a»id  testimony  of  the  accompt ;  and  non  est  factum  would 
be  no  plea,  as  the  action  was  fouled  tipon  the  reoeipt  to 
render  accompt,  and  not  npon  the  bill.  He  quoted  a 
similar  case  in  the  time  of  Henry  VI.  where  a  man 
bnooght  an  action  of  debt  upon  a  contract  before  the  mayor 
and  recorder  of  London :  the  defendant  there  tendered 
his  law:  the  plaintiff  said  it  was  the  custom  of  London, 
thai  if  a  man  put  his  seal  to.a  paper,  testifying  a  contract, 
he  should  be  ousted  of  his  law-wager ;  upon  which  the  de* 
femjant  demurred,  whether  the  plaintiff  had  not  by  this. 
plea  abated  his  own  action ;  and  it  was  adjudged  by  tlie 
whole  court  tbat  sUs  welUmaiutained  the  action,  and  did 
not  alter  the  nature  of  the  contract,  but  was  only  a 
proof  and  testimony  of  the  contract.  He  admitted^  in  the 
case  at  bar,  that  if  the  bill  had  gone  on  and  said,  '*  if  I 
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**  fail  in  laying  out  the  nioney,  it  shall  be  redelivered  to  the 
**  plaintiff;"  the  word  **  re-deliveir^  would  have  amounted 
to  something  obligatory,  as  had  been  adjudged  in  the  time 
of  Edward  IV.  But  he  thought  this  bill,  as  it  had  no  ob« 
ligatory  words,  was  only  a  proof  of  the  contract,*  and  did 
not  change  the  nature  of  it  from  accompt  to  debt. 

The  justices  who  were  of  a  contrary  opinion,  argued  in 
this  way.  They  said,  that  admitting  there  was  no  bill  testi- 
fying the  receipt,  yejt  by  jthi^  opinion  of  all  the  bdoks^it  was 
in  the  election  of  the  bailor  to  have  debt  or  accompt  in  such 
case.  They  said,  it  was  ruled  in  the  time  of  Edward  m. 
that  if  money  was  bailed  to  another  on  condition  that  on 
the  bailee  making  assurance  of  certain  land  by  such  a  day, 
he  should  retain  the  money  for  ever;  but  on  not  doing  so, 
he  should  re-deliver  it ;  if  the  condition  was  not  performed^ 
he  was  either  accountable  or  a  debtor,  at  the  election  of 
the  bailor.  It  must  be  the  same,  if  money  was  given  to 
.  merchandise  with,  or  to  bail  over,  as  to  give  in  alms  ;  .the 
money  in  such  cases  is  the  bailor's,  till  it  is  given  accordilig 
.  to  the  trust;  and  he  may  countermand  the  gift,  and  have 
debt  for  the  money.  But  FU^ames  thought,  in  this 
case,  the  property  of  the  money  was  in  the  bailee  till  it 
vested  in  the  bailor,  by  the  non-performance  of  the  trust 
They  said  further,  that  if  money  was  bailed  to  one  to  keep 
for  the  use  of  the  bailor,  and  it  was  not  contained  in  a  bag 
or  box,  detinue  would  not  he,  because  the  money  could  not 
be  distinguished ;  but  the  party  might  have  debt  or  accompt 
They  said^  if  plate  was  iKtiled  to  a  person,  and  he  altered 
it,  the  bailor  might  have  either  detinue  or  an  action  upon 
the  case.  They  mentioned  this  to  have  been  decided  in 
the  time  of  Edward  IV.  And  in  the  time  of  Frowike^  chiefs 
justice,  they  said  the  following  point  was  argued  and  ruled: 
A  man  bought  twenty  quarters  of  corn  to  be  ddivered  at 
such  a  time  and  place ;  the  vendor  did  not  perform  the  con- 
tract, so  that  the  vendee  being  a  brewer,  was  obliged  to  buy 
corn  elsewhere  at  a  greater  price.    It  was  ruled,  that  the 
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Tendee  might  have  his  action  upon  the  case,  and  ateo  debe^ 
for  the  corn ;  but  not  detinae^  because  the  property  could 
not  be  known :  so  that  they  thought,  in  the  present  case, 
it  was  very  -reasonable  that  the  plainttiF  should  have  his 
option  of  two  actions. 

As  to  the  4Mil,  and  the  form  of  it,  they  said,  that  if  it  was 
in  •  these  words,  ^  this  bill  witnessetb  that  A.  borrowed* 
'^  10/.  of  £.*'  without  any  thing  more,  this  would  charge 
the  executors  the  ^same  as  an  obligation,  and  the  te»* 
tator  would  not  have  been  permitted  to  wage  his  law 
against  it  Any  memorandum  of4>wing\noney,  or  of  an 
aocompt  or  an  acknowledgment  of  a  balance  due,  if  sealed 
and  delivered  as  a  deed,  would  be  a  good  obligation  in  law. 
Every  man's  deed  was  to.  be  taken  miost  strongly  against 
himself. 

They  thought  that,  in  this  case,  the  plaintiff  could  not 
have  accompt  against  the  executors,  because  they  were  not 
privy  to«the  transaction,  and  that  debt  was  the  proper  re* 
medy.  They  therefore  affirms!  the  judgment ;  and  an ' 
injunction  which  had  been  obtained^  in  chancery  was  like- 
wise dissolved ;  so  that  this  matter  was,  in  one  shape  or 
other,  determined  in  three  courts  (a). 

We  have  frequently  observed,  that  in  debt,  detinue^  and 
accompt,  the  defendant  was  allowed  his  law-w^;er  in  cer* 
tain  circumstances^  but  ,not  in  others.  Hdw  this  stood  at 
pr^ent,  and  the  manner  of  pleading  in  these  actions,  is 
worthy  ef  notice;  because  we  shall  see  afterwards  that 
this  confflderation  had  great  inftuence  in  settling  the  me* 
thod  of  pleading  in  the  newaetions  upoo'thecase  that  were 
subMiluted  in  their  stead.  .  It  was  laid  down,  almost  in  the 
same  way  as  the  law  bad  been  understood  for  several  years, 
that  in  datinue  on  a  bailment  byjtbe  hands  of  another,  the 
defendant  might  wage  his  law,  beeaim  he  shall  not  answer 
to  the  baikoent,  but^cmly  to  the  detinue ;  the  same  in  debt 

(«)  n  HtD.  via.  9fwt  »f  n8« 
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upoti  accolract  by  th«:hf ods  of  aMtber;  tboiigfa  ii  wotdd  («> 
be  olberwwe  in  aceompl  b^  the  hands  of  aiiotbev :  aod  the 
reMon  tbey  admitted  this  difierence  in  aeconpi  wae»  be- 
canflieibe  receipt  might  be  traversed ;  from  whidi  we  are 
to  collect,  that  it  could  not  in  the  twoformer  actione (^ 
Jlkg^\n,Fii:ih€rheri  laid  dewn  this  difference :  where  a  man 
came  to  the  possession  of  goods  by  baihneat,  and  where  by 
trwer  or  finding.  In  the  first  case,  he  waa  chafgeaUe  by 
force  of  the  baiimenjt  only ;  and  if  he.bailed  them  overi-cr 
they  were  taken  from  him,  yet  he  waa  still  chargeable  to 
bis  bailor  by  virtue  of  the  bailments  Bat  if  he  caoM  to 
them  by  troTcr,  be  was  only  chargeable  on  his  peasession; 
and  if  he  was  lawfulljfr  out  of  possession  of  them  before  be 
who  had  right  brought  his  actiooy  he  wiks  not  tshargeable. 
For  this  reason,  in  detinue  grounded  upon  a  bailmeot^il 
would  be  a  good  plcia  for  the  defendant  to  say  he  found 
the  goods  and  delivered  them  to  J.  SL  before  the  action 
brought ;  and  he  might  traverse  the  bailment*  Though 
SheUej/did  not  quiteassent  to  this  conclusion,  yet  he  agseed 
with  him  that  in  many  cases  the  bailmeot  was  traversable 
iodetioue ;  and  be  added,  that  the  trover  also  was  traversable 
in  some  cases :  but  this  was  denied  hy  tizkerberi  {€\,  On 
another  occasion  it  was  laid  down  by  the  same  leaned 
judge,  that  in  accoropt,  on  receipt  by  hie  own  hends^  even 
though  a  deed  was  shewn  testifying  the  receipt^  yet  the  de* 
fcndant  should  be  admitted  to  wage^Us  law :  the  sejaie  in 
detinue  \  for  mawiibslanding  the  hulmeat  wraa.by  deed,  yet 
the  detinue  is  the  cause  of  aciton  <A  To  reeeosile  what 
is  here  said  of  detinue  with  what  was  laid  dbwn  hy  HUh 
i^beri  before,,  he  nmsl  be.  soppoind  to  inean  her#  a  b«il» 
ment  by  the  bands  «f  aaotfliea  ^ind  that  this^  tbongfa  profed 
by  a  deed,  migbl  yel  berdischarged  by  wagce  «if  k«,  b6« 
cause  he  wa^i  ntcording tn trbat  i» hiere  said^only  tiori^wei 
to  t^  dfs^}we4- .  Time,  mice  .nuil  be  fonod  t»  govern  the 

(«}  ind.  aat  vol.  m.  ¥0.       (^)  Id  Hen.  VUL  d.       (e)  97  Hsd.  VUI.  13. 
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pleadua^  in  the  new  actions  upon  the  case^  wMebr  have  juil 
been  mention^  as  comiog  in  the  pkce  of  detioue  and  debt* 

The  alleratioiifc  made  by  statute  in  the  crimiDal  law 
daring  this  reigii  were  very  many  and  yery  important: 
the  determinations  of  the  courts  may  be  comprised  in  a 
sm^er  eo&ipassu  There  are  some  which  are  worthy  of 
ebservaiioB.  4 

The  principle  which  governed  the  parliameat  rht  crinioij 
lA  the  beg^mng  of  Edward  UI/s  reign  (a>9  when  ^^^* 
l^y  declared  it  unlawful  to  kill  an  oiftiaw,  seems  to  have 
ba4  no  inSaeece  with  that  assembly  in  a  similar  case  at  thig 
^BEie.  In  f  4  Hen.  VIII.  (b)  it  was  ^reed  in  parliament^ 
that  ii:  was  not  felony  to  kill  a  man  attainted  in  a  prss* 
mnnire ;  for,  says  the  report,  sucb  a  cm  is  out  of  the  king's 
protection,  which  is  the  same  as  if  he  was  out  of  the  foiiim 
and  goTernment.pf  the  king ;  tboi^b  it  would  be  otherwise 
of  Qn0  £i^tainted  of  felony* 

A  man  was  arraigned  upon  an  indictment  for  sfsQ^i^u^i^ter. 
murder :  upon  the  trial,  the  jury  found  him  not 
guitty  of  the  oaurder,  but  guilty  of  homicide  or  mandaugb* 
Mr ;  aiod  the  judgment  giyen  in  the  kiog^s  bench  was^  that 
I^  should  be  banged.  Another  case  of  the  same  kind  was 
determined  in  the  same  way  by  all  tbejudges.  The  reason 
g^vf  n  by  the  report  is,  that  roanslaughter^is  comprehended 
in  murder  {€)»  From  this  one  should  be  ^d  to  conclude^ 
t^iat^be  precise  meaniiig.of  murder,  as  dii^egnisbed  front 
other  /killing,  was  not  yet  defined ;  nor  indeiied  did  thei^ 
seem  to  be  any  direction  by  wbi^h  a  line  could  be  drawoi 
till  Stat*  as  Hen«  VIIL  had  taken  away  c(e>gy  from  mUif^ 
4fr  9a£&  me/isr  pr€penm;  the  form  ^  which  eitpression 
seems  to  intimate  that  jtbese  might  be  a  uauilikf  withoal 
m^ice  prepense.  It  is  oertsin  that^  after  thia  act,  murder 
lyas  moi;e  evaetly  deined  as  to  ita  legal  import ;.  tbf*^ 
the  disAinc^oA  phdolgF  marked  out  by  this  statute  waa  n^k 


(•)  Vid.a«t.iiokB.  .       4I#BH^C^.19%    .      (#> Kd. Omtob. SftS. 
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obflerved  by  the  courts  for  some  cime^  as  we  shall  again  see 
in  the  reign  of  queen  Mary. 

If  many  persons  were  concerned  in  the  cotnmission  of 
an  unlawful  act,  and  a  murder  was  committed  by  one,  all 
were  construed  to  be  principals  in  the  fact.  Thus,  if 
twelve  or  more  went  to  do  a  robbery,  make  a  riot,  afltay,' 
or  the  like,  and  one  of  them  entered'into  a  house  and  killed 
a  man,  the  others  vfere  all  principals  in  the  morden  Such 
was  the  case  of  the  Lord  Dacres^  who  (together  with  Mm^ 
tel  and  others)  was  executed,  because  one  of  the  company 
killed  a  man  as  they  were  hunting  together  (a)»  It  was 
held,  that  4f  a  man  was  killed  in  jousting,  or  in  play  with 
sword  and  buckler,  it  was  felony,  notwithstanding  it  had 
been  at  the  command  of  the  king  (i). 

It  had  been  agreed  by  the  justices  of  both  benches,  that 
in  an  appeal  of  murder  jthe  defendant  should  not  be  per- 
mitted to  plead  that  the  deceased  assaulted  him,  a/id  that  he 
killed  him  se  defendendQ;  but  should  plead  not  guilty,  and 
give  the  special  circumstances  in  evidence  $  and  if  it'apw 
peared  so  to  the  jury,  they  should  acquit  him.  Nor 
was  he  allowed  to  have  this  plea,  with  a  traverse  of 
the  murder;  for  the  matter  of  the  plea. was  murder 
(says  the  book):  murder  could  not  be  justified,  and  the 
traverse  could  not  stand  when  the  inducement  to  it  faiL 
ed  (c).  The  wayi  therefore,  was  to  plead  the  geneiml 
issue.  A  question  had  arisen  upon  stat,  SI  Hen.  Villi' 
which  fl&ade  it  high-treason  to  poison  any  onct  A  woman 
had  poisoned  her  kusband,  and  the  heir  brought  an  appeal 
of  murder.  It  was  contended,  that  the  lesser  oflfence  was 
merged  in  the  greater,  and  therefore  that  an  appeal  wouM 
sot  lie ;  and  so  it  ni^as  held  by  the  court  (i/). 

Some  questions  arose  on  the  nature  of  larceny.  In  the 
eighteenth  year  of  the  king,  it  was  propounded  by  the 
diancellor  to  all  the  justices,  whether  if  a*  man  cook  pe** 

(«)  Keilw.  161.  34  Hen.  VIIL  Bro.  Con  171.  Q)  Bro.  Cor.  SSt. 
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6ock5,  that  were  tame  and  domestic  animals,  it  was  felony; 
The  opinion  of  Fiizkerbert  and  Eiiglefield  was,  that  it  was 
no  felony;  because  they  were  fera  nature  as  much  as 
doves  in  a  doverhouse ;  and  if  the  young  of  such  doves  were 
taken,  it  was  no  felony.  The  same  of  herons  taken  out  of 
the  nest;  of  swans,  bucks,  hinds,  which  were  domesticated ; 
or  hares  taken  out  of  a  garden  surrounded  with  a  wall ;  the 
same  of  a  mastiff,  hound,  or  spaniel ;  or  goshawk  reclaimed; 
for  they  were  more  for  pleasure  than  profit ;  which  was 
the  case  with  a  peacock.  They  agreed,  that  fruit  taken 
from  a  tree,  or  the  cutting  of  trees  or  corn,  was  not  felony; 
ihdugh  it  would  be  diflerent,  if  they  were  before  severed. 
However,  *i^«;Vim^^  and  the  other  judges  were  of  opinion, 
that  peacocks  were  of  the  same  nature  with  hens,  capons, 
geese,  or  ducks,  of  which  the  owner  had  property,  they 
having  animum  reveriendi,  unlike -^owls  of  warren,  as 
pheasants,  partridges,  and  conies,  of  which  it  was  clear  no 
felony  could  be  committed ;  so  that  it  was  at  lengrth  agreed 
that  felony  might  be  committed  of  peacocks  (a).  A  ques- 
tion arose  upon  the  stat.  21  Hen.  VIII.  c.  7.  concerning 
servants  embezzling  their  masters'  goods*  It  was  asked,  if 
a  person  delivered  an  obligation  to  his  servant  to  receive 
the  money  due  upon  it,  and  the  servant  received  and  went 
away  with  it,  converting  ijt  to  his  own  use,  whether  this 
was  within  the  nieaAing  of  the  statute;  and  it  was  thought 
not,  because  no  goods  were  delivered,  an  obligation  not 
being  a  vialuable  thing,  but  a  chose  in  action.  And  Engle* 
field  said,  if  a  person  ddlivered  to  his  apprentice  wares 
or  merchandize  to  sell,  and  he  sold  them,  and  went  away 
with  the- money,  this  was  not  within  the  statiite;  because 
he  bad  the  money  by  the  delivery  of  his  master,  nor  did 
in^  go  aw&y  with  the  thing  delivered  to  him.  Yet  if  one  of 
my  servants  delivers  my  goods  to  another  of  my  servants, 
this  shall  be  considered  as  jxq  delivery }  and  if  he  goes  oflf 

(*)  i8Heii.VIl|.9. 
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with  them,  it  is  within  the  statute.  And  FUAerbert  seems 
to  .have  doubted  ivbether  obligations  might  not  be  con^ 
aidered  as  goods  within  the  act;  for  a  gift  of  omnia  iona 
€i  caialla  would  pass  all  obligations  (a). 

If  the  practice  of  justices  of  the  peace  was  agreeable 
to  what  was  laid  down  for  law  in  our  courts,  they  miMt 
have  been  of  very  little  use  in  assisting  towards  brioging 
offenders  to  justice.  Upou  a  justification  i^inder  the  war- 
rant of  a  justice,  in  14th.  of  the  king,  it  was  said  by  Fitz^ 
hei'bert^  that  a  justice  of  the  peace  could  not  niake  a  war* 
riiit  to  take  a  man  for  felony,  unle^  he  was  before  in* 
dieted.  BrydncUf  the  chief-justice,  assenjbed  to  ^is;  hul 
said  he  might  make  a  warrant  for  keeping  ^thfa  peace. 
Brooke  said,  that  the  justice  could  odt  even  tajke  one  f(ff 
suspicion  of  felony,  unless  upon  a  suspicion  of  his  own ; 
much  less  could  he  make  a  warrant  for  that  purpose.  But' 
they  all  agreed  in  holding  the  officer  justified  i  for  a  justice 
being  a  judge  of  record,  and  having  a  seal  of  office,  the 
bailiff  was  not  to  dispute  bis  authority,  but  give  obediciBce 
to  the  command  of  the  warrant,  and  execute  it  (i).  After 
all,  it  should  seem  that  a  warrant  for  the  peace,  which  the 
judges  here  pronounced  to  be  lawful,  might,  without  any 
strained  fiction,  be  issued  against  felons,  and  answer  all 
the  purpose  of  apprehending  for  felony. 
Of  tiiah  in  The  old  debate  upon  the  locality  of  trial  was 
two  countiM.  „j^t  y^  quieted*  A  man  died  in  the  coujpty  of 
Cambridge  of  a  stroke  be  had  received  in  ano^h^r  Qounty, 
and  the  lieir  brpugbt  an  appeal  ip  the  co^ntyipf  jCaiabridge. 
The  court  of  king's  b^iich  lyere  of  apioiqn,  th^  the  jury 
should  come  from  both  counties,  according  to  &  case  vx 
the  time  df  Henry  YIL  Upon  this,  it  was  observed  by 
the  clerks,  tliat  if  a  man  died  in  London  of  a  stroke  re- 
ceived in  Middlesex,  the  trial,  according  to  cpmmon  prac- 
tice, was  by  a  jury  of  Middlesex.    The  court  said  that 

{«)  9<5  Hen.  Vm.  Djer,  4*  %  (J)  U  Ken.  vm.  16. 
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wu  a  dt&reot  oaae^  because  London  and  Middlei^K'OouM 
not  joia  (4^  In  tbeae  cases  no  nisipriw  used  to  be  awarded^ 
but  Ibe  jbrors  of  bo4b  connties  were  obliged  to  come  op  tQ 
the  king's  bench.  A  similar  question  had  arisen^a  few 
years  before^  on  an  appeal  for  a  robi^rj^ .  The  robbery 
was  laid  in  Wiltshire,  and  the  propurwientra^nd  abetting 
ii»  London:  the  appeal  was  brought  in  Wiltshire  againiit 
the  aocesaarios*  and  it  was  objected  tp  for  that  reason, 
▲Aer  much  argument  on  both  sides^  the  opinion  of  the  court 
van,  that  the  appeal  should  abate*  They  iaid  it  dowrn  as 
an  established  pdmt  of  Jaw»  that  wbere  the  tort  commepcetfy 
tfaore  the  actioifshoald  be  broiigbt.  They  admitted,  that 
where  goods  were  tabea  /«sioniously  in  one  county,  and 
carried  into  another,  tb^^appeal  might  hp  in  either,  because 
the  properly  was^m^cr  divested  put^  of  t^e  pp^sessor;  but 
it  was  othofwise^^'f^bere  goods  were  so  t^fcep  by  tatr^passor^ 
for  thefe  thet>roperty  was  in  the  tr^pfissor  by  the  taking;, 
and  divesi^d  out  of  the  owner  ;  so  that  the  action  mu^  be 
in  the  £<rst  county,  where  the  trespass  was  alone  committed. 
They  put  the  case  of  a  stroke  in  one  county,  and  the  death 
in  another;  bcrt  said,  that  in  this  case  there  could  not  be  a> 
trial  in  both  counties,  because  those  of  London  could  not 
jom  with  fore^i^ners,  as  had  been  laid  down  in  the  former 
case  (((}«  The  offence  of  the  accesfary  was  theref ^e  C9p* 
std^red  so 'separate  and  distinct  from  the  other,  that  he  wai 
to  be  proceeded  against  where  he  committed  his  ^ime« 

The  ahore  were  instances  of  joinii^  juries  i>fdifisrent 
counties,  were  an  appeal  waa  brought,  and  the  issue  was 
to  be  tried.  But  we  find  it  laid  down,  g^eraUy>  that 
AQt  only  an  appeal,  but  an  indictment,  might  he  brought  ifi 
either  county,  where  the  goods  weiie  stolen  in  one  county, 
and  carried  into  another  (c),  upon  the  ground  of  its  being  a 
felony  in  both  counties.  The  above  case  of  the  accessary^ 
.where  a  difficulty  certainly  remained,  and  the  other  point* 

(a)  SS  Hen.  yill.  DftT,  46.  8.  (0  99  Hea.  VHT.  38.  S^ 


Sd8  HENRY  VM.  ««• 

of  seeding  and  killing  in  two  coofities,  which  were  not 
settled  to  the  mind  of  every  lawyer,  oecasioned  an  act  ifi 
the  next  reign,  which  has  directed  how- trials  should  be 
had  in  such  cases  in  future. 

The  eceiesi.  While  the  king  and  parUament  were  engaged 
MUcaAooort.  in  destroying  the  Pope's  authority,  the  juiis- 
dietion  aiid  practice  of  the  ecclesiastical  court  was  not  kas 
questioned  by  all  ranks  of  persons.  The  proceedings  for 
Iteresy  were  carried  on  with  such  zed  as  to  be  open  to  much 
odium,  and  the  eourse  in  which  those  matters  were  conduct* 
Jd,  was  thereby  more  ex^^Kised  to  observation  and  ceasurei 
Thb  branch  of  the  ecclesias^al  practice  which  was  viewed 
with  iho^  jealousy,  was  the  proo^eding  M  <^kio.  This  me^ 
thod  of  prosecution  was  considered  Vy  the  oommon-Iawyers 
in  n^  better  light  than  an  abuse  of  all  Y^w  and  justice.  It 
•was,  on  the  other  band,  defended  by  the  ^thority  of  pre^ 
scriptipn,  and  upon  grounds  of  expediency.  These  topioi 
were  yery  fully  discussed  in  print  by  persons  of  ibtlity  and 
eminence.  The  chief  of  those  who  entered  into  €tis  con- 
trorersy,  were  St.  Jermyn,  and  Sir  Thomas  More ;  the 
former  carrying  on  the  attack,  whilst  the  latter  defended 
the  established  order  of  proceeding* 
'  On  the  one  hand,  it  was  complained,  that  persons  were 
brought  before  the  spiritual  judge  for  heresy,  without  know^ 
ing  who  had  accu^  them;  and  were  thereupon  obliged, 
sometin&es  to  abjure^  sometimes  to  do  penance,  or  pay 
great  sums  for  redemption  thereof;  all  which  ginevances 
were  ascribed  wholly  to  the  judge  and  officers  of  the  cour^ 
who  were  the  only  persons  yisible  to  the  partiies  su£Pering» 
It  was  contended  to  be  a  heavy  oppression,  that  a  person 
brought  ex  officio  before  the  ordinary,  under  suspicion  of 
heresy,  should  be  compelled  to  purge  himself  at  the  will  of 
the  ordinary,  or  be  accursed;  which  was,  in  a  manner,  iop 
flicting  a  punishment  without  proof,  or  without  an  ofience. 
In  answer  to  this  it  was  urged,  that  if  convening  here* 
tics  ex  officio  was  ao  longer  to  be  practised^  and  no  coucse 
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was  to  be  taken  but  that  of  a:  formal  accusation,  it  could 
not  be  expected  that  prosecutions  should  ever  be  mad^  for 
heresy.  Many,  said  they,  will  give  secret  information  to 
^"jl^clg^y.  vho  would  not  dare  to  stand  forth  as  parties  to 
accuse ;.  aod»  if  brought  against  their  wills  as  witnesses^ 
would  readily  enough  give  evidence :  this  might  be  observed 
not  only  in  heresy,  but  in  felonies^  and  other  crimes. 
They  adduced  instances  from  the  practice  of  the  coramdn 
law,  equally  hardon  an  innocent  person,  and  similar  with 
this  proceeding.  How  often,  says  Sir  Thonias  More, 
do  the  judges  upon  suspicion  award  a  writ  to  inquire  of 
what  fame  and  behaviour  a  man  is  in  his  country,  who 
lies  in  the  mean  time  in  prison  till  the  return  ?  If  he  be 
returned  good,  that  is,  if  he  be  in  a  manner  purged,  then 
be  is  delivered-  on  paying  his  fees;  if  be  is  returned 
naught,  ihen  be  is  bound  to  his  good  abearing.  The  same 
where  a  man  was  indicted^'  and  no  evidence  was  g^ven 
openly  at  the  bar,  as  nlany  times  happened ;  for  the  in- 
dictors  might  have  evidence  given  apart,  or  might  have 
heard  of  the  fact  before  they  came  there ;  and  of  whom 
they  heard  it,  they  were  not  bound  to  disclose,  but  rather 
to  conceal,  being  sworn  to  keep  the  king's  counsel,  and 
tbeir  own.  In  such  case,  who  is  to  tell  the  prisoner  the 
names  of  his  accusers,  to  intitle  him  to  his  writ  of  con- 
spiracy  ?  It  is  in  vain  to  say  that  the  indictors  were  his  ac- 
cusers, and  them  he  knew,  for  he  could  have  no  redress 
against  them  for  his  undeserved  vexation.  And  if  it  was 
said,  that  the  proceeding  of  these  twelve  men,  without 
ojpen  ac<iusers,  was  less  liable  td  exception  than  that  of  a 
single  judge,  the  learned  chancellor  answers^  that  in  his 
experience  he  never  saw  the  day,  but  be  would  as  well  trust 
the  truth  of  one  judge^  as  of  two  juries.  He  thought 
it  therefore  a  right  conduct  in  judges,  without  any  open 
information,  but  merely  on  general  rumour,  or  secret 
intimation,  to  bind,  as  they  frequently  did,  a  troublesome 
nan^to  bis  good  abearing.     And  he  says  himself  that  he. 
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while  chancellia'^  had  often  put  persons  out  of  the  Gom- 
sii«»ion'  of  the  peace  on  secret  ioformation* 

Upon  the  whole,  wh6n  it  is  considered  that  heresy  was 
the  first  ojfieoce  giTeo  in  charge  at  every  session  of  the  peace 
and  of  gaoUleliireryy  and  in  every  leet  throughout  the 
rea:imy  and  no  prosecutions  are  there  instituted,  it  seemed 
probable^  that  without  some  secret  proceeding  like  that  ex 
qfieio,  the  crime  would  go  entirely  without  pumshpient  (o). 

Such  were  the  afgumeuts  for  and  against  this  point  of 
ecdesiastioal  jurisprudence,  which,  notwithstanding  all 
opposition  and  animadversion,  continued  to  nuantain  its 

ground. 

/  ^1 II p  I   ■■      . 

King  snd  go-'  Henry  VIIL  was  a  man  of  some  learning,  and 
Mcanent.  discovered  ho  small  degree  of  industry  on  sub- 
jects whfere  he  had  much  interested  himself:  this  appears 
by  bis  book  against  Luther,  of  which  it  is  generally  agreed 
be  was  the  author.  IJe  gave  some  attention  to  business. 
The  preamble  and  material  parts  of  the  bill  for  empowering 
him  to  erect  the  new  bishoprics^  were  drawn  by  the  king 
himself;  and  the  first  draught  of  it  is  still  extant  in  his  own 
band.  There  are  likewise  some  mit^utes  of  his  relative  to 
the  bishoprics  he  then  had  in  contemplation  to  erect  (i). 

Through  the  whole  of  this  prince's  reign,  he  seems  to 
have  enjoyed  the  full  gratification  of  his  absolute  will  and 
icapriee.  A  concurrence  of  events  had  produced  a  state  of 
things  which  enabled  him,  beyond  the  example  of  any  of 
his  predecessors,  to  tyrannize  over  all  ranks  of  men,  and 
over  the  laws  themselves;  or,  when  that,  was  not  safe,  to 
cause  such  laws  to  be  made  as  would  warrant  and  legiti- 
mate every  act  of  power. 

Though  the  parliaments  of  thi&king  were  obedient  to  his 
commands  in  most  points,  yet  in  the  article  of  taxation 
he  sometimes  met  with  disappointment.   In  consideration^ 

(•)  air  Tho.  M«re't  Works,  907,  995. 1018.       (»)  Bun.  lUf.  roL  1. 15«» 
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perhaps,  of  their  numberless  other  compliances,  the  king 
endured  this  with  patience;  never  faihng  to  try  all  means 
of  keeping  on  good  terms  with  an  assembly  which  he  was 
generally  able  to  make' the  instrument  of  liis  designs. 

In  the  14th  year  of  his  reign  he  issued  privy-seals,  de- 
manding loans.  He  carried  this  scheme  of  ai*bitrary  taxa- 
tion still  further ;  he  published  an  edict  for  a  genera!  tax, 
vhich,  however,  he  still  called  a  loan ;  and  under  that  pre- 
tence levied  5s.Jn  the  pound  on  the  chrgyj  and  2s.  on  the 
Jaity.  In  the  same  year,  when  a  parliament  had  been 
called,  and  they  had  made  him  a  grant  payable  in  four 
3rears,  he  would  not  content  himself  with  the  terms  the 
legislature  had  prescribed,  but  leried  the  whole  in  one 
year  (a). 

Not  content  with  this,  about  two  years  after,  he  issued 
commissions  into  every  county,  for  levying  4s.  on  the 
clergy,  and  3s.  4d.  on  the  laity.  But  finding  some  resist^ 
ance  to  this  attempt,  he  thought  it  advisable  to  send  letters 
to  every  county,  declaring  that  he  meant  no  force  by  this 
imposition,  and  that  he  would  take  nothing  but  by  way  of 
benevoltnce.  Mean  while  the  courtiers  ventured  to  con- 
tend, that  the  statute  of  Richard  III.  against  benevolences, 
as  it  was  made  by  an  usurper  and  a  factious*  parliament, 
could  not  bind  an  iabsoiute  monarch,  who  held  his  throne 
by  hereditary  right.  The  judges  went  so  far  as  to  affirm, 
that  the  king  might  exact  by  commission  any  sum  he 
pleased  (h). 

When  doctrines  like  these  were  propagated  from  au- 
thority, the  king  was  encouraged  in  renewing  at  different 
times  these  arbitrary  taxes.  The  house  of  commons  were 
so  far  from  remonstrating,  that  they  twice  passed  acts  for 
the  remission  of  debts'  which  the  king  had  contracted  by 
these  loans;  in  the  fest  of  which  they  inserted  a  clause, 
requiring  that  such  ai  had  already  obtained  payment,  in 
the  whole  or  in  part,  should  refund  to  the  exchequer  (c). 

(«)  Hum.  vol.  IV.  48.  48.  {I)  Ibid.  61.  (c)  Ibid.  t43. 

VOL.  IV.  .     i>  D 
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Notwithstanding  this  injustice^  be  sucGteded  the  saaie 
year  in  soliciting  new  loans.  Besides  this^  he  enhanced 
the  price  of  gold  and  silver,  under  pretence  that  it  should 
not  be  exported;  he  coined  base  money;  and  appointed 
commissioners  to  levy  a  benevolence,  which  was  by  no  means 
unfruitful.  An  alderman  of  LfOudon,  not  contributing  ac« 
cording  to  the  expectations  of  the  commissioners,  was  in« 
rolled  as  a  foot-^oIdier  for  the  Scottish  war ;  others  were 
imprisoned :  so  that  the  king,  by  his  prerogative,  exercised 
an  absolute  controul  over  the  persons  and  property  of  all 
his  subjects  (a). 

All  this  was  owing  to  the  tameness  or  ignorance  of  par* 
liament:  overawed  by  the  firmness  of  Henry,  unacquainted 
with  the  extent  of  their  privileges,  and  the  principles 
of  the  constitution,  they  were  unable  to  afford  the  people 
any  protection.  The  following  is  an  instaiice  how  little 
notion  they  had  of  a  legal  4;overnment.  The  duty  of 
tonnage  and  poundage  had  been  voted  to  former  kiixgs  for 
life ;  but  Henry  levied  it  six  years  without  any  renewal  of 
that  grant  to  himself:  and  though  four  parliaments  bad  sat 
during  that  time,  none  of  them  complained  of  this  as  an 
infringement ;  on  the  contrary,  when  they  passed  stat.  6 
Hen.  VIII.  c  14.  Ho  give  thb  tax  to  the  king  for  life, 
they  complsun  that  he  had  sustained  iossea  by  those  who 
had  defrauded  him  of  it  (fi). 

In  the  same  way  must  we  account  for  that  extraordinary 
statute,  by  which  the  parliament  ordained,  that  the  king's 
proclamations  should  have  the  force  of  laws  (c),.  To  secure 
the  execution  of  this  act,  another  (<i)  was  afterwards  made, 
appointing 'that  any  nine  counsellors  should  form  a  legal 
court  for  punishing  all  disobedience  to  proclamatioas^  By 
these  two  statutes  the  king  was,  in  efibct,  m^de  absolute^ 
and  maintained  in  his  own  person  completely  the  legisla* 
tive  and  executive  power  of  the  state. 

(«)  Hum.  Tol.  IV.  946.        (»>  Ibid.  37d.       (c)  Slat  SI  H«a.  VIU.  c  S. 
(i)  Stat34Heii.VIILc83, 
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Tbe  autborifly  given  by  slat.  2%  lien^  Vlil.  o.  I'f.  piay 
be  reckoned  among  the  singular  aggfatBdiEements  of  .coyal 
^Dtkority  in  tbh  reign^  Thab  itajtuie  enabled  any  oDe  ijor 
bevkable  to  the  crovrn,  as-ltoiilicd  by  Henry  VilUto  repeat, 
after  Ms  age  of  twentjv^foMr  years,  aU  statutes  to  which  he 
bad  consented  before  that  age. 

This  reign  affords  many  instances  of  extraordiiiavy  power 
exercised  as  well  by  subjects  aa  by  th^  king.  In  the  9tb 
year  of  his  reign,  the  king  procured' f ran  tbe  Pope  the 
legatine  commission  fo9  Wolsey,  with  the  .po\«N9r  et  visiting 
all  the  clergy  ^nd  iiio(iasterie%  and  that  of  suspending 
ail  the  laws  of  the  ebureb  during  a  twelTemantb  (a).  This' 
m»  a  great  authority ;  and  Wolsey,  to  secure  the  exc*«- 
cution  of  it,  estabtisbed  an  pffiee,  whieb  be  calkd  the 
Legaiine  CmAri,  This  new  ooort  ejMroised  cerii^  cea* 
serial  powers^  not  6nly  oTer  the  clergy,  but  also  over  |:be' 
laity/  It  inquired  if>to  mattery  of  conscieacef  intocaUses-  - 
of  public  scandal;  intocondedl,  \^hioli,  though  oat  of  tbe 
reach  of  the  law,  was  cemrary  to  &ound  morals* '  The 
cardinal  went  further,  and  asswmed  the  jurisdiction*  of  ai4> 
the  bishops*  courts,  partieularly  that  over  witts  p^nd  testa- 
ments;  ha  also  presemed  to  priories 'and  benefices,  dis^ 
regarding  all  rights,  whether  ^  election  or  patvooage^    . 

The  courts  of  law  gate  tike  first  blow  to  these  great 
powers.    AUen^  an  instrument  of  th^  cardit>al,  who  used  • 
to  sit  a§  j«dge  io-  this  court,  was  convicted  of  malvetsaxion ; 
and  tbe  legate  thenceforwfufd  thought  proper  to  be  mor^ 
caatiotUi  in.  displaying  his  judicial 'aotberityv 

The  new  appoiptment  of  Ficar^Gmeraij  oonferrtsd  on 
Cromwell  some  years  ^er,  delegated  to  that  ofiecr  the 
kiag^^  whole  auriiority  oyer- the  churob,'as  suppetM  bead 
thereof.  This,  though  n<i«  so  extensive  as  that  exercised 
by  Wol^ey,  and  io  the  hands  too  of  a.  more  discreet  man, 
was  yet  a  very  eminent  station;  and  being  created  for  tbe 

(«)  Heai.  v^.  IV.  15.  • 
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purpose  of  making  rigorous  inquisition  into  tbe  state  of 
the  religious  houses,  gave  Cromwell  an  unlimited  sway. 
At  one  tidie  he  published,  in  the  kingfs  name,  an  ordinance, 
retrenching  many  gainful  superstitions,  abrogating  many 
of  the  popish  holidays,  ordering  incumbents  of  parish- 
churches  to  set  apart  a  considerable  portion  of  their  in- 
comes for  repairs,  for  maintaining  exhibitioners  at  tbe 
university,  and  tbe  poor  (a)  j  all  which  he  did  without  tbe 
sanction  of  parliament  or.  convocation. 

As  if  every  consideration  and  ev^y  article  of  life  was 
to  depend  on  arbitrary  will,  the  king  bad  appointed  a  com- 
mission, consisting  of  two  archbishops,  several  bishops, 
and  some  doctors  of  divinity,  to  chuse,  among  the  variety 
of  tenets,  then  promiscuously  held^  a  form  of  religion  for 
tbe  kingdom.  These  commbsioners  had  not  made  much 
progress  in  their  undertaking,  when  the  parliament,  in 
1541,  made  an  act,  ratifying  all  tbe  opinions  which  they 
should  t/iereqfter  agree  upon  with  the  king's  assent;  pro- 
vided only,  that  they  esublisbed  nothing  contrary  to  the 
laws  and  statutes  of  the  realm  (fi). 

If  Henry  was  regardless  of  law  in  elevating  and  main- 
taining his  ministers  in  extraordinary  authority,  he  was 
equally  void  of  justice  in  animadverting  on  them.  Wolsey, 
by  exercising  his  legatineautbority,had  incurred  tbe  statute 
of  pramunire^  Though  this  was  by  tbe  procucbment  of 
the  king  himself,  and  had  been  acquiesced  in  by  the  parlia- 
ment and  nation  for  some  years»  he  did  not  scruple  to  suffer 
a  sentence  of  praemunire  to  pass  on  tbe  cardinal;  but  exe- 
cuted part  of  it  very  readil}',  almost  i^  person,  by  taking 
possession  of  his  immense  property  in  bouses,  furniture, 
and  other  valuables  {c).  THe  king  went  further:  be  pre« 
tended  the  whole  church  bad  incurred  tbe  same  penalty,  by 
submitting  to  this  papal  authority ;  and  tbe  attorney-gene- 
ral bad  beguu  to  proceed.against  them  formally  by  indict- 

.   0>)  Ham.  Tol.  iy«  179«  {h)  Ibid.  989.  (r)  Ibid.  94. 
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ment.^  To  avert  the  king's  resentment,  they  voted  him  a 
gpreat  sum  of  money,  made  their  humble  suhmission  to  htra, 
acknowledged  him  to  be  the  protector  and  supreme  head 
of  the  church  and  clergy  of  England;  and  for  these  con- 
descensions obtained  a  pardon  (a). 
'  Hie  house  of  commons  now  grew  apprehensive  that 
they  also  should  be  obliged  to  purchase  a  pardon  for  their 
stibmission  to  the  legatine  authority*  They  therefore  peti- 
-tioned  the  king  for  a  remission  of  this  offence  to  his  lay 
subjects ;  and  some  time  after  a  general  pardon  was  issued 
for  all  the  laity  (fi). 

Thus  did  the  king  himself  encourage  and  promote  a 
breadi  of  the  law ;  and  afterwards  turn  the  delinquency  of 
Jiis  subject?  to  his  own  emolument. 

Henry  was  not  contented  with  this  sovereign  dominion 
over  law  and  justice ;  he  attempted  to  govern  impossibili- 
ties, and  reconcile  the  plainest  absurdities,  by  means  of  the 
omnipotence  of  parliament.  It  being  thought  proper  to 
make  some  alteration  in  the  oath  against  the  Pope's  autho- 
rity, certain  oaths  were  devised,  mor^  comprehensive  and 
precise,  to  be  taken  in  future ;  and  by  the  same  stat.  $5 
Hen.  VIII.  a  1.  it  is  provided,  that  they  wfio  have  already 
nwom  the  former  oaths,  or  any  of  them,  shall  take  and  esteem 
it  of  the  same  effect  and  force  as  though  they  had  sworn 
•  this:  thus  the  taking  of  one  oath  is  made  by  act  of  parlia- 
ment equivalent  to  the  taking  of  another.  In  the  second 
act  of  succession,  stat.  28  Hen.  VIII.  c.  1.  sect.' 24.  there 
is  a  repeal  of  the  former  act  of-  succession ;  and  the  oath 
taken  und^  it  was  now  to  be  dispensed  with ;  the  following 
words  were  therefore  added  to  the  new  oath :  <^  And  in  case 
*^  any  other  dtth  he  made^  or  hath  been  made  iy  you  to  any 
"  person^  that  then  ye  are  to  repute  the  same  as  vain  and 
*^  anmch'Sate!^  The  like  clause  was  added  to  the  oath  in 
which  the  Pope's  audiority  was  renounced,  which  was  or- 
(«)  Hum.  >ol.  nr.  106.  (»)  Ibid,  107. 
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dainbd  by  stat.  S8  Hen.  VIII.  c.  10.  and  tlie  ^e  w&s  in- 
flerted  in  the  second  oath  abo^  alluded  to^  fot  renouncing 
the  Pope^  aatfaority. 

If  we  are  to  judge  of  the  g*eneral  adtniairihration  of  cri- 
minal law  in  this  reign^  from  the  tfrials  that  hare  cone 
^<^wn  to  us  «if  eminent  persons^  it  -appears  that  the  4iVes  of 
tli^  people  were  entiivly  in  the  hafeids  tf  the  crovrn;  A 
iarisl  aeemstb  have  been  hotbinginore  than  a  formal  oicthod 
X3£  sigmfying  the  will  of  the  prinoe,  and  of  'displaying 
rim  frower  tn  gra^tify  it.  The'  lateifiewHifiyented  tteaspns^ 
as  they  were  large  in  their conception^aif^d of (aa insidious 
import,  byijgiving'V  ecope*itOtt(rk  tHMObndid  inbdeof  in- 
'  qoiry  tfaeo  phacfSsed,  enlafnged  the  (poweis  of  dppiesflhm 
beyond  all  bounds.       .   •    »    '    .1)  rj     .    '    < 

The  base  of  B»  Thdnus  More/ira  <9trong  instaiice  low 

. Hfctle  anxiety  there  wits  ito  estaUtfch  «  .eapitai  charge  by 

opiaustbleproofe,  and  the  tittle -piWbattf  liiy  fchere  ^^ould  be 

of  escaping  conviicttocr.     ft  had  been  made  treason -to 'on- 

.  dearoaV  to  deprive  the  IdAgof  bis  cities :  the  title  of  Head 

fsf  the  Obdrch  had  beeacbnferf)^  onhisii  byfiavlMKineot; 

.%  iiiat  a  denied  of  that  titl' :  wais  tteason  uoder'tbe  now  ata^ 

4fate«    Af beb*  aii  impHsostoi^  of  aear  fifteen  oMbllisv  Sir 

Thomas  witisbroiigbt  tota  trial  for/^Ais  ofieo^re.    The  tiK 

.dfictmefnt'was  bo  long^  and  ehai^^Maukrh^. variety  6f  %iaib- 

ter,  be  said,  be  could  aotTeiBemborti  tttiixl  ^part'df  ^rhtt 

was  objected  against  himi  >Tfaeytheniproceediedtoproo<a. 

His  e^i^stoiikiafeidli  in  iht  fTawkt  by  dertain  Jords,  wait  coo- 

sidered  aJseiridencesaftcietot  to  supporttthechar^.;  though 

It  aoMHioted  to  nothing  moire  ihsin  sTofenai  to  iaaawer  or 

discQss^iSeb'questfions.as  codcerhed  irhe  King'aer  Pope% 

supremacy:  nor  was  k tUtaf'ter  bebad'tiiMered^dti  Im tlt^ 

lence,  that  Mr.  fKbh  ^(qftef^artls  lord  %ibhy  and  woait 

Wb^rs  were  >e:iamined  trivd  ^oce.    CFpori  sudh ^fiAaaee  b^ 

^as  eonvidti^,  to  the  entins  satisfBcHimi  of  iht  cbatidstkyr, 

who  presided;  Aiid  who  empbalicii4y^pr«$sed  his  appro- 
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bittio<ic£.tfaeTeidictin  the  wonlsoftfaefomoiii  Jewish  oaa 
les^fStdidMdhttcdeaderamustestimonmmyreusestmo^ 

Tbe  cnlj  change  Jigainst  Anna  Bofoyn  which  was  «up- 
fH>rted  with  tbe  least  degrae  of  proof,  was,  ^<  that  A^  bad 
^^  affiuQcd  tp  her  iniDloDSy  that  the  lung  nerer  had  ter 
^^  heart ;  and  that  she  had  said  to  each  of  tbeai  apart,  that 
.'^  tbe  loved  him  belter  than  any  person  whatsoever."  This 
was  h^ld  a  slandermgcf  the  JUn/^^x  issue  begotten  bttmeen 
iAe  king  and  her;  one  of  tbe  new-made  treasons,  and> 
what  is  very  renaxkable,  designed  originally  for  tbe  pro- 
t^ctioii  of  h«r  owj)  diaracter,  aod^tbat  of  her  progetiy  (i). 

Losd  Surrey  was  indicted  of  treason.  We  are  igQO^ . 
rant  what  mas  the  tenor  of  the  iadictnieiit;  bat  the  evi- 
dence agaanst  him  was»  that  be  .entertained  some  Italians 
141  his  lKWfle»  who  were  suspected  t^  be  spies;  that  a  servant 
4>f  his  had  .made  a  visit  to  cardiaalPole,  in  Itaiy ;  and  that 
he  had  alaa  quartered  tiae  iaims  of  Edward  the  Confitssor; 
.one  of  which  wasttmogbt  si^kient  evidmceof  iiiskeqpii^ 
xip;a.oorrespefiden€e  with  that  obaoaEiom  prelate ;  the  odiqr 
was  judged  an  iac^eatioQ  of  his  aspiring  to  die  crown; 
though  he  aod  his  aAcestors,  staring  the  course  of  many 
years,  had  done  .the  eame,  and  w»re  justified  in  it  by  the 
antbority  of  the  heralds.  Such  were  the  facts  up^n  whkh 
:tiMs  accoBpliahed  nobleman  was  coovieted  by  a  jury^  and 
was  aoecurdiagiy  eseouted^c).  . 

In  the  criminal  pt osecntioos  of  these  tioses,  there  ane 
two  things  worthy  jof  observatioa  t  Arst,  4he  ^hgfat  fiicts 
wtdoh  weie  .considered  as  proo&  -oC  a  charge ;  seoondly, 
the  aKght  evidence  wltioh  was  allowed  to  establish  those 
facts :  an  observation  whieh  may  be  made  as  well  upon 
IMfiooeedings  at  common  law,  as  upon  the  more  decisive 
,way  of  condcHHiing  persons  in  parliament. 

ThelavouckewayofproceedingagaMMtstate  BiHiof^t-' 
xiiniiials  was  by  bill  ofattainder.    Tkis^nttt^  tainder. 

(«)  Stat  Tri. Tol.  I.        (»)  Ham«¥til.  IV.  159.  (e)  Ibid.2U. 
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ordinary  judgment  was  resorted  to  according'tothe  occasion; 
catber  \o  confirm  a  senteoce  already  passed  in  some  court  of 
'  IaW|  or  to  ensure  the  destruction  of  such  a&  might  possibly 
escape  by  the  openness  of  a  common-kkw  trial.  Thus  the 
sentence  against  Empson  and  Dudley,  upon  a  flimsy  charge 
Qltvpa^n,  was  confirmed  by  bill  of  attainder;  as  was  that 
ag^ndt  the  marquis  of  Exeter,  the  lords  Moutacute,  Darcy, 
Hussy,  and  others,  who  bad  all  been  formally  tried.  These, 
as  tbey  succeeded  a  reg.ular  trial  and  condemnation  at 
law;  n^ere  not  so  exceptionable  as  the  attainders .  of  Sir 
Thomas  More  and  bishop  Fisher  for  misprision  of  treason ; 
which,  perhaps  because  a  case  that  did  not  ext^d  to  fife, 
tbey  ventured  on  without  the  examination  of  witnesses,  « 
"or  hearing  them  in  their  defence.  On  the  other  hand, 
in  a  capital  case,  the  Maid  of  Kent  and  her  acxomplices 
were  all  examined^  in  the  star^hamber,  though  not  in  par- 
liament, before  the  bill  of  attainder  passed  upon  tbem(a)w 
This  examination  of  witnesses  iivthe  star'^hamber  was 
probably  in  order  to  try  the  strength  of  the  evidence,  and 
to  determine  in  what  way  to  proceed ;  though  we  do  not 
find,  that  the  result  of  such  examination  was  always  laid^ 
before  parliament  to  enable  tham  to  form  a  judgment  on 
the  propriety  of  that  to  wtiich  tbey  were  called  upon  to 
assent.  Tbe  privy*counse11orshad  taken  their  resolution ; 
and  if  they  were  satisfied,  the  houses  seldom  concerned 
themselves  as  to  any  further  inquiry* 

The  attainders  in  parliament  which  we  hsve. hitherto 
mentioned,  were  carried  through  with  moderation  and 
justice,  compared  with  those  which  followed.  In  the 
29th  year  of  his  reign,  Henry  ijatroduoed  a  new  pmetice 
of  attainting  persons.  The  countess  of  Salisbury  had  be* 
come  extremely  obnoxious. to  him^  on  aceoanit  ttf  her  son, 
eardinal  Pole;  and  nothing  wa&^more  desired  by  Henry 
than  to  take  her  ofE  Various  accusations  were  fnmied 
against  her ;  that  she  hindered  the  reading  of  the  new  tran- 

.(^  B«rB.Ref«TOLI.  us. 
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station  among  her  tenants  ;  that  she  procured  buHs  from 
Rome,  which  were  said  to  be^  found  in  her  bouse ;  and 
that  she  kept  up  a  treasonable  correspondence  with  her 
son.  Tliese  charges,  however,  could  not  be  suflSciently 
proved,  might  be  invalidated  by  lier,  or  would  not  reach 
her  life.  This  determined  the  king  to  procure  her  destruct- 
tion  in  a  more  Uecisive  and  summary  way  than  bad  been 
hitherto  used.  For  that  purpose  he  sent  Cromwell  to 
consult  the  judges,  whether  the  parliament  could  attaint 
persons  who  were  forthcoming,  without  trial,  or  citirig 
them  to  app^ir  and  defend  themselves  {a).  The  judges 
answered,  that  it  was  a  dangerous  questibn ;  that  the  high 
court  of  parliament  ought  to  give  the  example  to  inferior 
courts  of  proceeding  according'  to  justice;  no  inferior 
court  could  act  in  that  arbitrary  manner,  and  they  thought 
the  parliament  never  wookl.  Bttt  being  requir^  to  giv^ 
a  more  explicit  answer,  they  said,  that  if  a  person  was  at- 
tainted  in  that  majiDCr,  the  attainder  coxild  never  after'* 
wards  be  -brought  in  question,  but  must  remain  good  in 
law*  .  As  Henry  did  not  want  his  judges  to  d^ermiflie 
how  just,  but  only- how  effectual  this  proceeding,  so  jQon- 
ducted,  would  be ;  he  was  satisfied  with  tlieir  answer, 
and  resolved  to  avail  himself  of  it  against  the  countess.- 

A  bill  was  brought  into  the  house  of  lords  to  attaint 
her.  of  treason.  The  only  thing  like  proof  before  the  par- 
liament was,  that  Cromwell  shewed  to  the  bouse  a  ban^ 
ner,  on  one  ^de  of .  which  were  embroidered  tho  five 
wounds  oi  Cbrist,  tlie  symbol  chosen  by  the  northern  re* 
bels;  on  the  other  side,  the  arms  of  England;  which 
banner  be  said  was  found  in  the  house  of  the  countess.  This 
wasconsidured  as  auevideoceof  her  approving  that  rMieUiUn. 

fifteen  others  weie  attainted  in  the  same  act ;  some 
of  them,  who  were  friars,  for  saying,  "  that  venomodns 
^*  serpent  the  bishop  of  Rome  was  supreme  bead  of  the 
"  church  of  England ;"  others  for  treason  in  general,  no 

(il)  Hoiii.fOl.lV.198. 
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particalar  t^fit  being  specified.  There  is  no  appearance 
that  witnesses  were  exaauned  againfitany  of  them ;  if  tbeff 
were,  it  probai4y  parsed  in  the  star-chamber,  for  none  are 
mentioned  in  the  Journals.  The  haste  with  which  this  fa* 
mous  bill  passed,  is  not,  of  all  circumstances  attending  it, 
the  least  remarkable ;  it  was  brought  in  the  lOth  of  May, 
was  read  that  day  the  first  and  second  time,  and  Ae  third 
next  day.  In  the  same  year,  the  abbots  of  Reading,  €oL* 
Chester^  and  Glastof^bury^  vere  in  like  manner  attainted 
of.  tareason  by  bill  (a). 

After  the  precedent  bad  been  introduced,  they  went 
on  through  the  whole  of  this  reign  attaiitdng  persons  in  a 
aummary  general  way ;  the  number  of  which  attainders 
'  it  would  be  tedious  and  dtsgosting  to  recount  ()().  Tbemort 
striking  iurtance  of  tliese  was,  when  this  engine  of  ty* 
cranny  wits  directed  against  the  man  who,  from  his  deroted 
attadbment  to  Henry,  first  brought  it  iako  use.  (>omw«ell, 
in  the  next  year^  was  attainted  by  bill,  without  trial,  ernar 
mination^  or  cTideace.  The  dnke  of  Norfolk  was,  in  the 
laDtor-end  of  this  reign,  attainted  in  the  like  manner.  • 

Numerous  as  were  the  jBttainders  for  treason,  both  by 
^ill  and  by  common-law  proceedings,  these  did  not  shed 
so  much  blood  as  condemnations  for  heresy.  The  kind  of 
execution  for  this  (rfhoce  is  in  itself  so  horrible,  and  such 
^scenes  iirere  so  often  repeated,  that  it  would  be  irksome, 
4»  well  as  beside  the  purpose  of  this  work,  to  do  any  thing 
more  than  just  allude  to  them.  The  statutes  latdy  made 
.respecting  religion  and  the  king's  supremacy,  had  laid  so 
.many  snares  both  for  protestants  and  Romanists,  that  death 
seemed  to  present  itself  on  all  sides.  The  miserabte  con- 
.dition  of  the  people  oa»4iardly  be  better  described  than  in 
the  obser^tion  of  a  foreigner  at  that  time,  who  remarked, 
^  that  those  who  .were  against  the  pope  were  burnt,  and 
f^  those  who  were  for  him  were  hanged.*' 

(«)  Burn.  Ket  toI.  I.  S43.  (*)  IMd.  84il,.>wliera  mtsy  tre  BientMM^. 
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It  is  more  to  ©ur  purjpoae  to  obterve^  that  torture 
nmong  thepains  mflicted  on  tfae  tinbappy  »oifer- 
era  for  reKgion,  there  are  two  remarkable  instanoes  where 
ioriiwre  was  used»  We  are  toM,  that  the  elegant  and  good 
Sir  T4K>maa  More  was  90  Inflated  with  religious  bigotry^  as 
to  send  for  to  his  owd  hoase  a  Mr.  Bainham,  a  gentleman  of 
the  Temple,  who  favoured  the  new  opinions ;  and  because 
he  refused  to  discorelr  others  who  a^^ed  with  him  ia  his 
religious  sentimeats^the-cbtacelbr  ordered  him  to  be  whip- 
ped in  }m  pKes0kicie ;  he  ailterwards  sent  him  to  tfae  Tower, 
and  there  he  hituelf  saW  him  put  to  the  torture  ^«). 

It  45  al^o  related  (I^X' that  the  chancellor  Wriotheriejr, 
having  e:8;amined  Anne  Asciie  with  regard  to  the  paArons 
she  had  at  co«iit,  «nd  ebe  refusing  to  betray  thetti,  he  or- 
dered her  to  be-  put  to  the  torture^  which  was  ^[:ecuted  in 
a  very  barbareiiK  mmmt  :  he  stood  by  while  it  was  per- 
formii^,  and  ordered  the  teutenant  of  the  Tower  to 
stretch  the  rack ftrtbert  but.heirefiised,  notwithstanding 
the  cbaH(0eUer*s  osenacea;  wfao^  Upon  that,  put  his  own 
•bands  lo  ^be  rtek^  and  etrettahed  k  ao  violently)  that  he 
almost  4rew  her  body  AsYJoder  (c)« 

Lonjg  and  basba^ous  fanprlsooinent  ^was  among  the 
BU&rii^s  of  unhappy  disJitHiuentSk  We  are  told  that  the 
aged  prelate  ^iishep  '^aher^  being  stripped  of  bis  bisbopm* 
and  every  species  of  property,  was  confined  in  prison 
abov^  a  tweIvemoi|th,  with  scarcely  «ags  enough  to  cover 
his  ^akednesaOf). 

Weaball  now  consider  the  legal  documents  ^)*^,j^^^*  ^^ 
of  this  r^ign  y  the  first  of  which  are  the  statutes. 
The  statutes  bqgan  in  this  reign  to  assume  a  different  14K 
pearance  from  that  which  they  had  belbre  borne,  but  4iich 
aa  thf^  -bai^  oondnued  :in  ever  sinc^.  This  diffisrenoe  €QQ«- 
«i&ted  as  well  in  |b^  lai^;!U«ige  apd  style^  as  in  the  form  of 


(a)  Ham.  ¥oL  IV.  13S.  (»)  Fox,  vol.  IL  578.  (e)  Hum.  vol. 

IV.  15S.  (i)  Ibid.  131. 
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them.    We  have  before  seen^  that  all  the  acts  of  one  ses- 
sion were  strung  together  as  chapters  of  one  statute,  with  * 
one  general  title  preBxed  to  the  whole;  but  in  the  fifth 
year  of  this  king  it  first  became  the  custom  to  put  a 
distinct   title    to  every  (larticular  chapter  of  the    9ta-( 
tute(fl), 

A  remarkable  circumstance  of  the  statutes  of  Hen.  VIII. 
is,  the  prodigious  length  to  which  they  run.  The  first  of 
these  long  statutes  is  stat.  21  Hen.  VIII.  c.  5.  concerning 
the  probate  of  wills;  and  from  that  period,  the  legislature 
seem  invariably  to  have  indulged  themselves  in  the  same 
prolixity.  To  this  they  were  perhaps  tempted  by  the 
subjects  which  came  under  their  consideration,  and  which 
required  very  multifarious  provisions ;  such  as  the  reforma- 
tion,  the  succession,  the  poor  laws,  the  revenue,  and  other 
fiiatters.  Whatever  was  the  object  of  parliamentary  regu« 
iation,  was  still  treated  with  the  same  abundance  of  provi- 
sions and  profusion  of  words.  The  great  motive  to  this 
new  manner  of  drawing  statutes,  seems  to  have  been 
an  extreme  anxiety,  that  the  meaning- of  the  parliament 
should  be  intelligible  and  clear,  beyond  all  possibility  of 
question  or  cavil.  To  eflect  this^  an  act  was  stufied  with 
numerous  clauses;  and  the  whole  compass  of  language 
was  ransacked  for  expressions  to  define  and  fix  the  precise 
intention  of  each. 

An  act  was  generally  introduced  with  a  long  and  em- 
phatical  preamble,  opening  the  occasion  and  object  of  it, 
by  enumerating  the  evils  and  theiV*  proposed  remedies* 
These  preambles,  though  before  in  use,  were  now  much 
fuller  than  formerly.  The  enacting  clause  was  cqpceived 
with  a  view  to  cover  every  possible  case ;  and  by  a  series  of 
expressions,  of  a  similar  or  synonymous  import,  to  obviate 
every  pretence  to  elude  it.  Lest  dns  should  not  completely 
attain  the  aim  of  the  parliament,  several  provisos^  qualifi* 

\        .'.*..     . 

(•)  Hum.  ▼ol.  IV.  13*.  • 
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cations,  and  exceptions  were  added,  to  mark  out  distinctly 
the  direction  the  act  should  take. 

As  this  considerably  increased  the  length  of  statutes,  it 
also  rendered  them  verbose,  perplexed,  and  tedious.  The 
sense,  involved  in  repetitions,  is  pursued  with  pain,  and 
almost  escapes  the  reader ;  while  he  is  retarded,  and  made 
giddy  by  a  continual  recurrence  of  the  same  form  of  words 
in  the  same  endless  period  (a).  This  solicitude  to  ensure 
their  meaning  Aas  iu  some  instances  carried  the  parliament 
so  far,  as  to  heap  one  proviso  upon  another,  and  sometimes 
to  insert  the  same  clause  twice  over  (A).  Not  content  with 
the  aid  derived  from  a  multiplicity  of  words,  and  from  repe» 
titious,  to  prevent  misconstructions,  the  parliament  in  one 
statute,  upon  a  subject  of  a  delicate  nature,  added  the  fol-> 
lowing  remarkable  clause :  ^^  And  be  it  finally  enacted,  by 
*^  the  authority  aforesaid^  That  the  present  act,  and  every 
*^  clause,  article,  and  sentence  comprised  in  the  same,  shall 
^^  be  taken  and  accepted  according  to  the  plain  words  and 
^^  sentences  therein  contained,  and  shall  not  be  interpreted 
'^  nor  expounded  by  colour  of  any  pretence  or  cause,  or  by 
'f  any  subtle  arguments,  inventions,  or  reasons,  to  the  hin- 
^'  drance,  disturbance^  or  derogation  of  this  aet,  or  any 
'^  part^thereof  ^  any  thing  or  things^  act  or  acts  of  parlia- 
'^  ment  heretofore  made^  or  hereafter  to  be  bad,  done,  or 
'^  made,  to  the  contrary  thereof,  notwithstanding:  and  that 
<<  every  act,  statute^law,  provision,  thing  and  things,  here- 
^  *^  tofore  had  or  made,  or  hereafter  to  be  had,  done,  or  made, 
**  contrary  to  tlie  effect  of  this  statute,  shall  be  void,  and 
'<  of  no  value  nor  force  (c)  f'  a  clause,  which  is,  at  once,  an^ 
instance  of  the  concern  and  jealousy  felt  by  the  parliament 
pn  this  subject,  and  an  example  of  that  legislative  language 
which  we  have  been  just  remarking. 

That  this  wordy  style  is  of  use  in  subjects  which  require 
t 

(«)  Vid.  a  strong  ioitftnoe  of  thif  in  s.  17  of  stat.  85  Hen.  VII^  c»  91. 
<^)  Vid.  sea.  S  and  34  of  sUt«  21  Hen.  VtU.  c.  13.  and  sect.  91  and  125 
•f  sut,  34  and  35  Hen.  Vm.  c.  96. 
(c)'  Stat.  21  HcB.  VUI.  c.  7.  sect.  28. 
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legal  precision,  is  evinced,  from  its  bdog  adopted  much 
about  the  same  time  in  deeds  of  conveyance ;  where  we 
find  the  like  tediousness  of  phraseology,  and  a  similar  muU 
tiplicity  of  c6venant&  and  provisos.  The  same  peeoKarity 
of  language  has  continued  ever  since  in  both. 

With  all  this  precision  in  wording  the  contents  of  as 
act,  they  seemed  to  pay  no  attention  to  the  title,  but  to 
abandon  that  to  chance  or  ignorance  to  prefix ;  the  title 
seldom  conveying  any  idea  of  the  design  or  contents  of 
tbe^tatute,  and  often  being  grossly  incorreeti 

The  Reporu  of  this  reign  are  contained  m  the  Fear^' 
Booksy  and  in  Dyer;  .with  some  scattered  cases  in  KeSway, 
Jenkins  f  MoorCy  and  Benloe;  and  towards  the  end  of  the 
Of  the  Year-  f^^%vk  in  Leonard.  The  Yeor-Book  is  a  very 
^*^'*-  scanty  one,  compared  with  those  which  went 

before ;  owing,  probably,  to  persons  being  no  longer  en- 
couraged with  a  stated  appointment  to  execute  this  taalc. 
It  contains  only  the  Idth,  ISth,  14th,  mhr,  19th,  £6th,  and 
^Ttb  years ;  and  there  ends  this  famous  collection  of  Re* 
^ts  called  the  Year4>ooks. 

Perhaps,  since  a  taste  for  all  kinds  of  learning  bad 
begun  to  prevail,  the  opinion  of  this  establishment  of  re- 
porters was  altered,  and  it  was  thought  more  adriseable  to 
trust  to  the  general  inclination  discovered  in  private  persons 
to  take  notes ;  who,  probably,  from  a  competition,  would 
do  more  towards  rendering  this  department  perfect  and 
dieful,  than  any  temptation  from  a  fixed  salary :  whatever 
ibight  be  the  reaftoq,  such  a  stipend  was  no  longer  con- 
tinned,  and  the  undertaking  dropped. 

However,  we  find  no  want  of  reporters.  These  began 
liow  to  multiply ;  and  very  soon,  if  not  in  this  reign^  fur- 
nished,  all  together,  a  greater  variety  of  cases  than  used  to 
bo  taken  on  the  former  plan.  As  there  would  thencefor- 
^ward  have  been  no  reports,  if  j;entlemen  in  the  profession 
bad  not  made  them,  either  for  their  qwn  use  or  with  de- 
sign to  publish,  a  certain  diligence  an4  cttention  began  to 
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be  paid  to  this  new  exerciae  of  ability ;  and  the  business  of 
reporting  opened  a  nevr  field  to  the  stndious  for  the  display 
of  accuracy 9  judgm^it,  and  learning.  From  this^  period/ 
there  will  be  seen  to  follow  a  train  of  writers  of  this  kind,* 
of  various  characters  and  merits  to  whom  we  are  obliged 
for  carrying  on  the  written  annals  of  the  law  down  to  the 
present  time.  There  is  one  thing  common  to  all  those 
of  this  period,  that  they  follow^  the  language  in  which 
their  predecessors  had  written,  and  published  their  reports  . 
in  the  Law-French. 

The  law  recetyed  great  improvement  from  the  many 
treatises  and  useful  collections  published  in  this  reign. 
These,  by  digesting  the  learning  of  the  law,  at  once  gave 
a  polish  to  the  rude  materials  furnished  by  former  ages,- 
and  rendered  the  knotvledge  of  them  more  easily  attainable. 
The  publications  of  this  reign  may  be  divided  into  such 
as  were  produced  by  writers  of  this  peried,  and  such  as- 
were  written  in  former  reigns,  and  were  now  for  the  first 
time  put  to  the  press.  We  shall  pursue  these  two  classes 
of  publications  according  to  the  course  of  time,  that  the' 
progress  made  in  improving  the  stock  of  l^al  learning 
may  be  distinctly  perceived.  Every  addition  in  these  times 
Co  the  lawyer's  library  is  an  object  ef  curiosity. 

The  most  distinguished  writer  upon  law  ia  pitaheVbert. 
this  reign,  b  AfUhmy  Fitnherhert,  first  a  Ser- 
jeant, and  some  years  after  a  judge  of  th&  common-pleas. 
The  first  book  published  by  this  leiurned  author  was  his 
Grand  Abridgment^  printed  in  1514  b^. Richard  Pyn- 
son  (a).  So  useful  a  work  soon  required  another  supply. 
In  1516  a  second  edition  was  printed  by  Wynkyn  de 
Worde,  or  perhaps  this  is  one  of  the  books  that  weiw 

(a)  It  is  collected  from  John  RasteU*i  preface  ta  the  IAb»  AMtutmm  U 
Httilorum  Cororue^  that  he  had  fome  haad  in  the  publication  of  thit  Abridg-  ^ 
moot.  .  It  was  printed  in  three  volumet,  in  fblio;  and  the  price  of  it,  and  of 
the  next  edition  in  151S»  wai  forty  ehUlingB* 
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printed  for  him  abroad,  where  the  Law-French  was  bet- 
ter understood,  and  where,  for  th^  reason,  many  of  our 
law-books  used  to  be  printed  (a).  In  1534  he  published 
his  new  Natura  Brevium^  which  Was  reprinted  in  1537  (Jb). 
Several  books  were  printed  in  this  reign  on  the  office  and 
duty  of  a  justice  of  peace.  The  first  was  in  1515,  in 
which  year  we  find,  two  works  printed  by  different  printers 
under  the  title  of  The  Boke  of  Justices  of  Peas  (c).  In 
15&4  there  appeared  another  work,  intitled,  *^  TheBokefor 
**  a  Justyce  of  Peace  never  co  well  and  diligently  set  forth.** 
All  these  were  without  any  name.  Afterwards,  in  1541, 
we  find  "  The  New  Booke  of  Justyces  of  Peace,  made  by  Alt' 
**  thofy  Fiixherbert,  Judge,  lately  trnnslaiedout  ofFrenche 
<'  into  Englishe  (d)l  These  are  ail  the  writings  that  are 
known  to  belong  to Fitzherbert  upon  the  law  of  England: 
several  anonymous  tracts,  which  will  be  mentioned  in  their 
proper  places,  have  been  attribjited  to  him,  though  upon 
no  sufficient  authority. 

Saint  Germain  is  an  author  who  gained  consi- 
Saint  Germain,  jerable  note  in  this  reign,  by  his  famous  book 
intitled,  "  Doctor  and  Studefit:'  The  first  dialogue  of  this 
work  came  out  in  J51&,  in  Latin,  with  the  following  title, 
Dialogus  de  Fundamentis  Legum  Anglue  et  de  Conscieniii. 
The  second  dialogue  was  printed  in  English  in  1530 ;  and 
the  next  year  there  appeared  a  translation  of  the  first  dia- 
logue. Both  afterwards  passed  several  editions,  under  the 
title  of  Doctor  and  Student  {e).  This  author's  writings 
upon  the  comparative  rights  of  the  ecclesiastical  and  tem- 
poral powers  will  be  mentioned  in  another  place. 

Of  the  foregoing  performances,  the  Abridgment  and 
Natura  Brmmm  of  Fit2herbert,  and  the  Doctor  and  Stu- 
dent, are  the  moat  distinguished.  The  Abridgment  is  a 
work  of  singular  learning  and  utility.  If  the  date  of  Statham's 

M  Typo^  Antiq.  1160.  U4.        {b)  Ibid.  433.  4i9.  (c)  Ibid.  13S.  346. 

[d)  Ibid.  554.  (f)  Ibid.  S33.  S79.    . 
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publication  could  be  ascertained  to  be  antecedent  to  this, 
ikiany  reflections  might  be  founded  on  the  comparative  ex-^ 
eellence  of  the  present  work :  it  might  then  be  said  to  be 
formed  on  that  of  Sutham ;  that  Statham's  was  the  com* 
HQon-place  book  of  the  time,  and  as  such  furnished  a  basis, 
on  which  the  superstructure  of  Fitzherbert's  more  enlarged 
and  improved  work  was  raised  ;  that  the  experience  of  a 
few  years  pointed  out  the  defects  of  the  former^  and  enabled 
Fitzherbert  to  make  the  necessary  corrections*  The  found- 
ation for  these  observations  being  very  uncertain,  we  can 
only  remark,  that  the  latter  work  is  five  times  the  size  of 
the  former;  that  it  contains  the  cases  as  low  down  as  the 
time  of  its  publication;  that  these,  are  abstracted  more 
(uUy,  and  convey  the  sense  of  the  book  more  satisfactorily : 
otherwise,  the  order  of  Statham's  work  in  the  titles'  seems 
to  be  followed,  and  the  cases  seem  to  be  arranged  with  the 
same  disregard  to  method  and  connexion.  This  Abridge- 
ment was  a  valuable  acqiiisrtion  to  the  lawyers  of  this  pe- 
riod, but  was  superseded  by  the  Abridgment  of  Sir  Robert 
Brooke  in  after-times :  the  latter  abfidger  had  the  advantage 
of  bis  predecessor,  in  possessing  many  year*books  which  he 
had  never  seen.  The  original  cases  on  the  other  hand,  of 
the  reigns  of  Richard  IL  Edward  II.  Edward  I.  and  Henry 
IIL  which  are  to-be  found  only  in  Fitzherbert,  preserve  to 
this  work  a  reputation  entirely  its  own.  Several  in  other 
reigns,  and  particularly  about  his  own  time,  are  not  taken 
from  any  book  we  have ;  so  that  Fitzherbert^  though  in  ge- 
neral an  abridgment,  is  also  in  many  parts  an  original  work* 
Fitzherbert's  Natura  BrevmUf  like  his  other  perform- 
ance, is  an  improvement  of  a  more  ancient  work  of  the 
same  nature  and  title.  It  is  remarkable,  that  this  treatise 
on  the  nature  and  effect  of  the  principal  writs  in  the  Re- 
gister, was  published  at  a  time  when  thos€  writs  were, 
many  of  them,  going  into  disuse,  and  soon  afterwards  be- 
came obsolete ;  so  that  hardly  nine  parts  in  ten  of  this  work 
make  a  portion  of  our  pres^snt  law. 

VOL.  IV.  B  E 
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The  form  and  style  of  these  two  works  have  all  the  dry- 
ness of  professional  treatises.  The  Doctor  and  Student  is 
a  production  of  a  different  oast:  it  consists  of  two  dialognes 
between  a  doctor  of  divinity  and  a  student  of  the  coduhoq 
law.  These  contain  discussions  on  the  grounds  of  oi|f 
law;  and  where  objections  had  been  stated  to  some  of  its 
rules  and  maxims,  it  is  endeavoured  to  reconcile  them  with 
reason  and  good. conscience*  The  whole  is  treated  in  a 
popular  way,  with  the  freedom  and  langpoago  ofconvexm* 
lion,  conveying,  by  means  of  objections  and  their  answers, 
not  an  unsatisfactory  account  of  many  principles  and  points 
of  the  common  law. 

j^^^^^j  Among  the  law  writei^s  of  this  reign  are  to  be 

reckoned  John  Rastell^  the  printer  and  lawyer, 
and  his  son  William  Bastdl^  the  lawyer  and  printer :  the 
former  was  bred  a  printer,  and^ough  be  did  not  take  to 
the  practice  of  the  law,  yet  iCN3vidently  appear;  from  bin 
works,  that  he  had  been  a  diligent  student;  thelatter,  though 
educated  for  the  bar,  and  a  praotiGer,  succeeded  to  his  fa^ 
ther's  occupation,  which  he  seems  to  have  Mnited  with  his 
profession,till  the  honours  of  the  latter  at  length  called  upCBH 
him  to  decline  it  altogether.  John  Rastell  translated  fraa 
the  French  the  Abridgment  of  the  Statutes  prior  to  the 
time  of  Henry  VIL  mentioned  before  («)•  .He  also  abridged 
tho^  of  Henry  V II.  and  down  to  the  23d  and  S4*tb  of  this 
reign,  which  were  printed  together  by  the  son  William 
in  153S.  This  was  the  first  Abridgment  in  the  English 
language ;  and  it  is  introduced  by  the  author  with  a  long 
preface  recommending  the  printing  of  law-books  in  En-» 
glish ;  and  ascribing  great  praise  to  Henry  YU*  for  first 
directing  the  statutes  to  be  made  in  the  mother^itongue. 
To  this  writer  are  ascribed  two  other  books,  Les.  Termn 
de  h  Ley  J  and  The  Tables  to  FUzkerberfa  Jbridgmeni. 
The  title  of  authorship  has,  however,  been,disputed  witk 
respeet  to  these  two  works,  which  lu^ve  by  some  been  given 
j[«)  Vid.  ant.  1S0« 
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to  the  son  William.  As  to  Les  Tertnes  de  la  Ley^  it  was 
ascribed  to  John  by  Bale ;  but  it  is  omitted  by  Pitts  in 
bis  account  of  bini,  and  peremptorily  denied  to  be  his  by 
Wood,  who  as  positively  attributes  it  to  William:  That 
was  Lord  Coke*s  opinion ;  but  bishop  Tanner  again  re- 
stores it  to  John.  Perhaps  it  may  be  giving  to  each  his 
distinct  merit,  if  we  suppose  that  John  composed  the  ori- 
ginal work  in  French,  and  that  William  made  the  transla^ 
tion,  which  was  printed  by  him,  and  was  never  doubted  to 
be  his  {a). 

The  tables  to  Fitzherbert's  Abridgment  were  first 
printed  in  1517;  the  tran^ilation  of  the  Abridgment  of 
the  Statutes  in  1519,  and  again  in  1527;  Les  Tennes  de  la 
Ley(k)y'm  1527  (c). 

To  Williao)  Rastell  is  ascribed  a  tract  called  The  Char" 
ttdaryf  printed  in  1534;  but  there  seems  no  pretence  for 
this  supposition,  and  the  work  is  no  more  than  the  tract 
-  which  had  before  been  printed  under  the  title  of  Carta  Fcedi 
simpUcis.  How  far  he  was  author  of  the  Temies  de  la  Lei/, 
has  just  been  considered.  He  made  a  table  to  Fitzherbert's 
Heu)  Natura  Brevmm^  and  another  of  the  pleas  of  the 
crown.  The  tables  to  Fitzherbert's  Abridgment,  which 
are  ascribed  by  some  to  him,  are  the  same  probably  that 
were  before  made  by  bis  father,  and  were  reprinted  by 

(«)  Aceordiog  to  Wood,  Williaip  was  but  nineteen  years  old^  and  only  two 
years  standing  in  the  aniversity,  when  this  book  was  first  printed.  It  is  re- 
li)arkab]e,  that  in  the  reprint  of  the  proem  prefixed  to  the  translation,  Wil- 
liam introduces  a  sentence,  that  was  not  in  the  first  edition,  expressing  that 
he  first  wrote  that  bo9k  in  French,  and  then  translated  it  into  English.  If 
Die  »boTe  date  is  correct,  the  assertion  of  William  may  perhaps  be  suspected. 
Typ.  Antiq.  331. 

{b)  This  was  the  title  given  to  the  work  by  William;  but  when  first 
published  by  John,  it  bore  the  following  title:  Mxpositionet  Terminorum  Le^ 
guM  Anglarumf  et  Nahera  Srwium,  cum  AvtrtU  Cadbut,  lUgulitf  ei  FundametdU 
Ltgum  tarn  de  LUrit  MagUtri  LiitleUmi  quam  de  iUiis  Legum,  Littia  colUctiSf  «| 
^emlar  amftlatig  pro  Juvenibut  valdt  iuatuofikii  btit,  though  the  title  .WM  ia 
IaUd,  the  work  was  in  French.    Typ.  Antiq.  331.  A74. 

(c)  Typ.  A»tiq.  as#,  kA.  ^ 

S  £2 
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William.  The  performances,  therefore,  which  most  dis- 
tinguish William  Rastell,  belong  to  a  later  period  than 
this  reign :  these  are  his  Collection  of  English  Statutes^ 
printed  in  1559;  and  his  Entries^  printed  long  after  his 
death,  in  1596(a).. 

As  valuable  a  performance  as  any,  perhaps^  of  this  reign, 
is  Perkyns*s  profitable  boke  on  the  learning  of  convey- 
Ttncing.  This  was  first  printed  in  1532,  witii  tlie  follow- 
ing title :  Incipit  perutilts  Tracttttus  Mdgistri  Jo.  Parkins 
interioris  Templi  Socii,  Xc.    This  book  is  in  French  (A). 

Besides  the  writings  of  the  above  authors,  several  books 
made  their  appearance  in  this.reign  without  a  name,  or  any 
intimation  to  what  name  they  belonged;  though  some  of 
them  have  been  ascribed  to  certain  of  the  writers  already 
mentioned.     The  earliest  of  these  anon5na[ious  publicatioos 
is  the  Intrationum  Ltber^  which  was  printed  by  Pynson  in 
1510  (c).    In  1516  were  published  by  the  same  printer,  the 
book  called  Modus  tenendi  Curiam  Baronis  cum  Visu  jFVor^ 
cipkgii,  the  Retorna  Brevium^  the  Modus  tenendi  unum 
Hundreduniysrve  Curiam  de  Recordo{d)*  in  1525,  the  IH- 
versite  de  Courtz  et  lour  Jurisdictiones  et  alia  necessaria  et 
utilia,  attributed  by  some  to  Fitzherbert ;  and  the  ArtieuH 
€ul  Narrationes  Novas  partimformati.  In  the  year  1521  was 
printed  the  book  usually  called  Carta  Fccdi:  the  title  of  it 
was.  Parvus  Libellus  continens  Formam  multarum  Serum; 
*and  then.  Carta  Fcedi  simplicis  cum  Literd  attcmatorid  is 
.the  head- title  of  the  first  article  in  the  book,  and  so  gave  it 
afterwards  that  name.  This  is  a  book  of  precedents  of  feoff- 
ments, releases,  and  other  conveyances,  and  was  frequently 
reprinted  in  this  reign,  sometimes  under  the  title  of  The 

(a)  Typ.  Antiq.  473,  474. 
(i)  Lord  Coke  has  been  very  incorrect  in  assigning  the  date  of  several  of 
the  early  printed  works  on  our  lav ;  bnt  he  is  nnusnally  so»  when  speaking  of 
this^  he  says,  *<  Perkins,  a  little  treatise  of  certain  titlt^  of  the  coamiOQ  laws, 
<<  wittily  and  learnedly  composed  ai;d  publislied  in  the  reign  of  king  Edward 
the  Sixth."    Pref.  to  10  Rf  p.  Typ.  Antiq.  390. 

(e)  Typ.  Antiq.  ^5.  (d)  Ibid.  3$0. 
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Chariulary,  and  by  some  is  attributed  to  William  Rastel]  {a). 
Id  1540,  there  came  out  a  book  intitled,  The  principal  Laws, 
and  Customs  and  Statutes  of  Englan^i  which  be  at  this  pre^ 
sent  day  in  use(jb).  In  1543,  there  appeared  a  l)ook  upon  the 
office  of  sherifl^,  bailiiib  of  liberties,  ^cheators,  constables, 
and  coroners  (c).  At  the  close  of  this  reign,  in  1546,  there 
appeared  A  Booke  of  Presidentes^  exactly  written  in  maner 
of  a  Register i  and  shewing  howe  to  make  al  maner  of  Et;^* 
(knees  and  Imtrumentes.  And  of  the  s^me  date  (rf),  an- 
other intitled,/n5/iitt/toft5  or  principal  Grounds  of  the  Laws 
md  Statutes  of  England  {e):  and  another,  in  1547,  under, 
the  title  of  The  Attomejfs  Academy  (fj. 

Most  of  the  foregoing  works  were  repeatedly  printed 
by  different  printers  in  the  course  of  this  reign,  and  many 
of  them  were  translated  into  English.  Some  of  them  were 
collected  and  published  together.  We  find,  in  1534,  the 
following  pieces  were  published  by  Rastell,  in  one  quarto 
Yolume:  Natura  Breviumf  the  Olde  Tenures,  Littleton's 
Tenures,  the  New  Talys,  the  Articles  upon  the  New 
Talys,  Diversitie  of  Courtes,  Justice  of  Peace,  the  Char- 
tulary ,  Court  Baront  Court  of  Hundrede,  Retoma  Brevium, 
the  Ordvnaunce  for  takynge  of  Fees  in  the  Exchequer. 
In  his  preface  to  tbi&  publication,  addressed  to  the  students 
of  the  law,  he  says,  that'  persons  begun  to  study  the  law 
with  reading  Natura  Brevium,  the  Old,  Tenures,  and  Lit^ 
deton's  Tenures  {g). 

In  the  year  1544  another  collection  was  printed  by  Ber- 
thelet,  containing,  the  boke  for  a  Justice  of  Peace,  the 
boke  that  teacheth  to  keepe  a  Court  Baron'  or  a  Lete,  the 
boke  teaching  to  keep  a  Court  Hundred,  the  bokjs  called 
Retoma  Brevtum,  the  boke  called  Carta  Fa^di,  and  the 


(«J  Typ.  Anttq.  387,  388. 447. 48].  (b)  Ibid.  408.         (c)  Ibid.  SS&. 

(d)  Ibid.  591.  (e)  Ibid.  708.  ffj  Ibid.  874. 

(g)  His  words  «re,  ^  Lyke  as  a  chylde  goynge  to  tcole,  fyrste  lernetb  his 
**  letters  out  of  Uie  abc,  so  they  that  entende  the  study  of  the  law  do  fynte 
<<  study  these."    Tjrp.  Antiq.  481. 
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boke  of  the  Ordinaunce  to  be  obserf  ed  bf  tbe  Officers  of 
the  King's  Eschecker  for  fees^taking.  Tbi9  ordinance  fot 
regulating  fees  in  the  exchequer  u'as  made  in  the  time  of 
Henry  VL(tf)  To  these  productions  of  this  reign  may  be 
added  two  pieces  that  have  lately  been  brought  to  light: 
one  lotitled,  <^  A  Replication  of  a  Seijaonteat  the  Lawe^of 
'^  England  to  certayne  Pointes  alleaged  by  a  Student  of 
*^  the  said  Lawes  of  England^  in  a  Dialogue  in  Englishe 
*'  between  a  Doctor  of  Divinity  and  the  said  Sftud^Ttt;" 
the  other,  ^*  A  litle  Treatise  eoncerniftg  Writs  of  Sub- 
"  pcEna."  The  latter  is  thought  to  bcJ  written  by  SC 
Germyn,  in  vindication  of  the  passages  in  hts  Doctor  and 
Student  that  had  been  attached  by  tlie  supposed  Serjeant 
in  the  former  tract  (i). 

Some  publications  of  this  period,  on  the  controversies 
about  refigion^may,  from  the  incidental  discas^on  of  certaiQ 
points  of  ecclesiastical  jurisprudence,  be  reckoned  in  the 
ekss  of  law*books/  Such  was  '*  A  Treatise  Gonceraing 
**  the  Division  between  the  Spiritualty  and  Temporalty  ;** 
wUch  was  also  primed  under  the  title  of  ^^  The  Pacefier 
**  of  the  Division  between  the  TeniporaUy  and  Spiritualty^'' 
This  is  attributed  to  St.  Germy n ;  &,nd  the  principal  piM 
of  Sir  Thomas  More's  Apologyls  levelled  at  this  work.  T4 
this  St.  Germyn  replied,  in  another  tract  intitled,  ^  S^dem 
^^  and  Bizance;  a  Dialogue  betwixt^  tv^Q  Englishe  Men, 
i'  whereof  one  ^as  called  Salem,  and  the  other  Bieaneey ' 
irhicb  occasioned  Sir  Tbottias  More's  "  Deb^tlaeyod  of 
••  Salem  and  Bizance-"  The  two  last  Voiles  were  printed  m 
1558(c).  To  these  may  be  added  other  treatitofr,  di«  at*- 
thors  of  which  are  not  known :  "  A  Treatise  concerning 
**  divers  of  the.  Constitutions  provificittl  And  ifegatine:" 
•'  A  Treatise  concerning  the  Power  of  the  Clergy  and  the 
'*  Laws  of  the  Realrri;*'  both  {irinted  by  Godfrey.    <*  The 

(•)  Typ.  Antiq.  447,  44S. 
(A)  These  two  pieces  are  now  printed  for  the  first  time  in  Mr.  H<irgVaT«*f 
first  volume  of  Law  Tracts. 

(e)  Typ.  Ant.  vol.  I.  402.  421.  478. 
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'^  trae  Diffisrence  between  t*he  Regal  Powev  and  the  Eccle^ 
*'  siastical  Power  (a)."  **  The  Liberties  of  the  Clergy  coU 
*^  leered  out  of  the  Laws  of  the  Realm,  by^JohiiGoodall.'* 
^*  A  Dialogue  between  a  Knight  and  a  Clerk  on  Power  spl- 
^  ritual  and  temporal  (&)."  We  find  also^  translation  of  the 
ConttitutioDs  provincial  and  legatine,  printed  in  1^134. 

Next  to  the  performances  of  writers^  those  of  printing  of 
printers  are  to  be  reckoned  among  the  helps  to  i*^-^oo>»- 
the  study  of  the  law.,  At  the  opening  of  this  reigDf  P^^nsoil 
was  continued  in  the  appointment  of  king^s  printer^  and  ha 
was succeededhy Thomas  Berthelet^in  1 529.  Ber^helet  waa 
the  first  who  had  this  office  granted  to  hicn  by  patent :  the 
.grant  was  for  life^  and  be  kept  it  during  the  whole  of  this 
reign  (e).  The  printing  of  law-books  lay  principally  with 
these  printers,  with  Jobn  and  William  RasteU,  and  with 
Robert  Redman ;  atfof  whom  printed  the  statutes,  and  va« 
rious  lawi.treatises,  ovbr  and  over  agaiB* 

It  is  unnecessary  to  enumerate  the  sereral  collections  of 
the  statutes  at  large  that  were  printed  in  this  reign  (d)  ^  it  is 
■uAcient  to  observe  of  them  in  general,  that  they  usually 
bore  the  title  of  Magna  CAarta,  or  Liber  Magna  Chartaf^ 
and  they  commonly  contained  all  the  acts  down  to^he  time 
of  their  publication.  But  some  of  those  editions  deserve 
more  particularly  to  be  rememberql.  In  1531,  Bert belet 
printed  some  statutes  with  the  common  title  of  Magna 
Ckartay  cum  aliis  Siaiutis.  Some  few  months  after,  in 
1532,  be  printed  another  collection,  under  the  title  of  4$'^- 
€unda  Pars  Veterum  Statutorum*  On  the  back  of  the  leaf 
he  informs* the  reader,  that  the  following  statutes  were 
kn<^wn  to  few,  and  were  now  printed  for  the  first  time^ 

(«)  This  book  has  been  attributed  by  some  to  Henry  VIII.  ^  by  others » 
to  biskop  Fox.    Typ.  Antiq.  vol.  I.  354. 

{h)  Typ.  Antiq.  vol.  1. 324. 384.  403.  437.  (c)  Ibid.  241.  417. 

{d)  The  following  are  different  editions  of  the  statutes  at  lar^e:  By  Pyn* 
son,  in  1519, 1526,  and  1527;  by  Wynkyn  de  Worde,  in  159S  ;  by  Redman, 
in  1525,  and  1539.    Typ.  Antiq.  in.  265.  275.  279.  S86.  39S. 
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having  been  most  of  thei^i  examined  with  the  parliament'' 
rolls ;  and  because  some  other  statutes,  printed  with  Mag^^ 
nit  Chartay  were  intitled  Vetera  StaitUa,  he  thought .  the 
present  might  very  properly  be  called  by  the  title  he  had 
given  them  (a):  These  titles  seemed  to  please  the  editor ; 
for  in  1540/  we  find  these  two  books  again  printed  by 
Berthelet  (6).  In  1543,  the  same  printer  publidied,  in 
one  volume,  all  the  statutes  from  Hen.  III.  to  the  first  of 
Hen.  VIII.  (c).  Before  that,  in  1534,  there  was  printed  by 
Redman^  an  edition  of  the  statutes  in  English,  translated 
by  George  Ferrer,  which  was  reprinted  in  1542  (^. 

Ne3^t  to  the  statutes  at  large,  the  abridgment  of  theof 
presents  itself.  The  Abridgment,  mentioned  in  theformer 
reign,  seems  to  haire  been  frequently  reprinted. '  Le  Breg'^ 
gement  de  toutz  les  Esiatuts  vva>  printed  by  Py nson  in  1521 ; 
and  again,  with  additions  by  Wm.Owein  of  the  Middle 
Temple,  in  1528(e).  In  1527,  an  abridgment  of  the  sta« 
tutes  was  printed  in  English,  by  John  Rastell  {f)\  and  in 
1533,  with  considerable  additions,  by  Wm.  Rastell,  under 
the  title  of  **  The  grete  Abregemeni  of  the  Statutys  of  En-^ 
"  glond^  untyll  the  22dyereqfffenri/Vlll  {^);"  which  was 
reprinted  with  the  same  title  by  Petit,  and  also  by  Myddyt 
ton,  in  1542,  containing  the  abridgnient  of  statutes  down 
to  33  Hen.  VIII  (A). 

'  Thus  far  of  collections  of  the  statutes  at  large,  and  of 
abridgments  of  them.  We.  find^  some  specimens  of  those 
partial  publications  that  have  become  of  late  days  very 
common  from  the  use  they  are  of  in  practice.  In  1533> 
was  printed,  j^  booke,  contaiimg  the  statutes  which  the 
king  had  enjoined  to  be  put  in  exeeutim  by  justice^  ofpeace^ 
sheriffs,  bailiffs,  constables^  and  other  ministers  qfjustice(i). 
It  should  be  added  to  this  ficcount  of  the  statutes,  that  they 


(«)  Typ.  Aotiq.  419.  (J)  Ibid.  436.  (c)  Ibid.  443.  (cQ  Ibid.  394. 554. 
{e)  Ibid.  267,  268.  281.  (/)  Ibid.  330.  (g)  Ibid.  429.  (A)  554.  573. 
(0  Ibid.  43«. 
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^erc  also  printed  regularly  after  every  session  of  parlia^ 
tnent. 

The  printing  of  the  year-books  was  carried  on  Tfith 
great  earnestness  during  this  reign ;  but,  as  ha$  been 
before  observed,  owing  to  their  being  generally  printed 
without  a  date,  the  time  of  their  appearance,  for  the  most 
part,  cannfttbe  ascertained  (a).  We  know  that  they  were 
mostly  printed  by  Pynson,  by  Berthelet,  and  by  Redmaib 
The  earliest  that  has  been  found  with  a  date,  was  printed  ih 
isn,  by  Pynson  (A).  They  were  usually  printed  single ; 
but  those  from  22d  to  28th  of  Ed.  IIL  inclusive,  were 
printed  in  one  publication,  in  1 5S2.  The  famous  Annus 
2uadragesimits\rsLs  not  printed  t\\\  lS34(t-).  Many  remain- 
ed unprinted  at  the  close  of  this  reign.  Several  ancient  law- 
bobks  were  printed  and  reprinted.  In  1522,  we  find  the 
Natura  Breptuniy  since  called  the  Old  Natura  Beevium: 
in  1525,  The  Olde  Ttnersj  newly  correcUd(d).  In  1531 
was  printed^  by  William  Rastel),  The  Regyster  of  the 
.  Wryttes<nygyn<dandjiLdycyaU(e).  Britton  was  printed  by 
Redman,  but  without  a  dale:  as  was  Stathanis  Abridge 
ment  by,  or  rather  for,  PynsOn,  who  employed  Tailleur, 
a  printer  of  Roan  in  Normandy,  to  print  Littleton,  and 
many  other  books,  a\i[iong;st  which  this  was  most  probably 
one,  as  it  bears  Tailleur's  mark  {/). .  The  Nova  Narra- 
Hones  were  printed,  but  without  a  date. 

Most  of  these  books  were  reprinted. by  all  the  print* 
«rs  during  this  reign  ;  law-books  and  school-books  being 
those  articles  which  the  early  printer^  were  more  frequent- 
ly called  upon  to  multiply  than  any  other.  But  none  passed 
through  the  press  so  often  as  Littleton's  Tenures ;  the  print- 

(a)  However,  those  versed  in  Typograpbical  Antiquities  have  fized,the 
date  of  lome.  The  46th  Ed.  IIL  in  1517 ;  the  7th  and  48th  Ed.  IIL  in 
1518;  the  50th  Ed.  III.  in  1519  ;  the  47th  Ed.  III.  in  15S0.  Tbete  were 
printed  by  Pynsoo,  as  was  the  Liber  Astuarum,  without  a  date.  Typ.  An- 
tiq.  964,965.  300. 

ip)  Typ.  Antiq.  302.  400.  (c)  Ibid.  420.  394.  (d)  Ibid.  274. 

(«)  Ibid.  475.        C/)  Ibid.  241.  S84.  399. 
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ing  of  which  seems  to'have  raised  a  violent  competitioB  be- 
tween two  famous  printers  o^  these  days  (a). 

There  was  not  leBS  concern  in  this  reign  than  in  the 
former,  about  the  ecclesiasticat  part  of  our  law.  L^nA* 
Wode*s  ProtinciaU  underwent  repeated  impressions.  In 
1^29,  The  Legatims'  Constitutions  of  Otbo  and  Ottobooi 
were  printed  by  Wjnkyn  de  Worde(&).  We*  find  also  a 
book  without  adate^  intitled,  Tractaius  Juris  CanomcHc). 

We  cannot  dismiss  this  catalogue  of  new-printed  books, 
without  making  a  few  remarks  upon  the  most  distinguished 
The  Register,  of  them,  The  Register  of  Writs.  The  Register 
of  Writs  is  said  to  be  the  oldest  bode  in  the  law; 
a  character  which  may,  in  a  great  Ddeasure,  be  true,  bot 
should  not  be  allowed  without  some  consideratiou.  It  is 
not  moi'e certain  than  extraordinary,  that  the  forms  of  writs 
were  very  early  settled,  in  their,  substance  and  knguage, 
nearly  in  the  manner  in  whidi  they  were  drawn  ever  after. 
However,  this  uniformity  was  not  so  eieact,  as  that  the  writs 
published  and  used  in  the  reign  of  Henry  VIII.  were  all  of 
them  identicdly  the  same  with  those  used  at  the  first  od- 
gin  of  this  invention,  in  th£  reign  of  Henry  IL    It  is  not 

'  (a)  Ib  m  edition  of  l^UIetoo,  printed  by  PyniOD,  in  1535|  tkaraT  it  tbe 
following  address  to  the  reader,  cootaioing  a  bitter  iuvective  agaioH  Red- 
man. En  tibi,  cantHdt  lector.  Jam  eastigatior  (ni  Jailor)  LiuUtontu  occmrii, 
Curaoi  ut  e  calcograpkia  nwi  mti  tolum  emendatior,  vtmm  etiam  eteganiioriUa 
ijfpU  amoMior  proieat  U  tucgm^  ^utm  tkputt  c«t «  mamibui  HakerA  Bidmanf  ted 
utriut  RvoiMAK,  facta  knUr  milU  Aamints  suoiorkm  kaud  fmeiU  imvomti» 
Mrrof  profecto  unde  nunc  tandem  sejatealur  Typographum,  niti  forte  qvum  dw- 
bolut  suiorem  nauderumy  et  ilium  ealcograpkum  fecit.  OHm  nebulo  ike  prafitt^ 
tttiur  te  HbUopolam  tarn  peritum  qaam  unquam  eth  Utopia  milmii  .•  Memo  faU, 
HUf  at,  fttf  pr0  M  ^e$iem  Ubrifnt,  pnUereAfef  mAa/;  lomai  aiiiir«  mi  icsfrt 
polliceri  »ui  euro  reverendas  ac  sanctoM  leges  Anglia  tcitt  vereq;  omaotimpnfnere* 
iArum  verba  dart  unUf  an  verat^  nty  tu  UuUtono  Ugendo,  tciHett  su£  card  at 
dUigtntia  tkauo,  illico  mdeas.  Kale.  Pynson  attacked  bim  in  anothet  edition 
of  Littleton^  and  in  ooe  of  Magna  Charta. 

Pynson  was  at  Ibis  time  jealous  of  Redman's  rising  merit  and  pretensibnt 
as  a  law-printer.    But  this  some  years  after  subsided,  and  a  reconciliatioa 
probably  took  place,  for  Redman  became  sttecessor  to  Pynson  in  his  bsuse 
'  and  trade,    Typ.  Antiq.  S'H.  385. 

W  Typ.  Antiq.  180.  S87.  (c)  Ibid.  UZr 
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to  be  wondered  that  there  should  be  a  difference  in  A^fnt 
forms  at  their  infancy,  and  at  tbia  advanced  state  of  our 
law ;  but  it  is  extremely  remarkable  that  the  difierence 
should  be  so  small. 

As  the  writs  in  the  printed  Register  must  be  taken  to  be 
such  as  they  were  used  at  the  time  of  its  publication,  it  will 
be  curious  and  amusing  to  compare  them  with  those  in  se^ 
reral  antecedent  periods  of  our  law;  with  those  in  Gl«n« 
.▼ille  and  Bracton  ;  those  in  the  reign  of  Edward  I.;  and 
those  in  the  old  Natura  Brevitim,  in  the  reign  of  Ed-* 
ward  in.  This  we  shall  attempt,  by  selecting  some. of  the 
principal  original  writs. 

To  begin  with  Glanville.  We  find  the  writs  of  novel 
disseisin  and  of  mortauncestor,  as  given  by  that  author  (a), 
correspond  exactly  with  those  in  the  Register,  in  the  scope, 
substance  and  words;  with  the  difference  only  of  the  teste 
m  the  name  of  the  grand  justiciar,  as  all  writs  were  then ; 
of  the  king^s  stile,  which  was  then  always  in  the  singular 
number ;  and  of  a  return  consistent  with  the  oi^der  of  ju« 
dicature  in  those  times.  On  the  other  band,  the  writ  oT 
right  of  advowson  (6),J:hough  it  agreeain  the  main  of  it  with 
that  in  the  Register,  is  not  verbatim  the  same.  The  Assisa 
vltim/e  pr/esentatianis(c),  differs  only  in  a  few  words.  Thd 
writ  of  debt  (d)  is  verbatim'the  same,  except  that  instead  of 
alleging  the  dettnet,  it  says,  injusti  deforccat*  These  are 
a  few  out  of  the  many  observations  that  might  %e  nutde,  on 
a  comparison  of  the  writs  ih  Gfanvitto  with  those  in  the 
Register.  • 

The  Writs  in  Bracton,  as  to  their  MmpellatkP«iy  tMCy 
and  direction,  are  nearer  the  ptesenC  form  than  those  id 
Glanville.  As  to  the  substance  of  them^  it  appears,  that 
the  writ  de  dote  unde  nihil  habet  (e),  assisa  mtfftu  anteoes* 
sorts  (f) ,  and  quare  impedit(g),  agree  with  the  Register  wr- 

4 

(o)  Vkl.ant.  vot.I.  178.  IS9.  {h)  IbM.  187.  (c)  UHck  tS5.  (iQ  I<>k]^  iSS. 
(«)  Lib.  4.  Tr.  b.  c.  1,  2.  Vtd.  ant.  vol.  L  S78.  (/)  Lib.  4«  Tr.  ».  c.  9. 

\id.ant.  vol.  I.  358.        (g)  Vid.  ant.  rd.  L  355, 
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batim.  The  writ  of  assisa  ultima  prasentationis  (a)  agrees 
in  substance,  but  not  verbatim:  and  the  writ  of  inimsion 
differs  entirely  (b)  from  the  Register. 

In  the  time  of  Edward  I.  the  subject  of  writs  was  studied 
with  more  nicety;  therefore,  after  the  near  correspondence 
we  have  seen  between  the  precedents  of  the  time  of  Henry 
III.  and  those  in  the  Register,  we  must  not  wonder  to 
find  it  then  still  more.  In  the  Siatuium  WaUuey  among 
the  regulations  made  for  the  judicial  polity  of  that  princi- 
pality, there  are  forms  of  writs  prescribed,  which,  no 
doubt,  were  copied  from  those  used  in  our  courts ;  and 
these,  with  the  single  difference  of  the  returns,  and  the 
stile  of  the  justices  peculiar  to  the  courts  there,  are  verba^ 
tini  the  same  with  those  in  the  Register ;  these  are,  the 
writ  of  dower,  assise  of  niortauncestor,  of  novel  disseisin, 
of  common  of  pasture,  of  debt,  of  covenant,  of  appointing 
an  attorney,  and  de  coronatore  eligendo  (r). 
•  The  reigns  of  the  three  Edwards  constituted  a  period 
when  the  learning  of  writs  was  cultivated  with  great  atten- 
tion. Accordingly  we  find,  that  the  forms  of  them  wfsre  ' 
so  completely  settled  during  that  time,  that  the  writs  in 
the  Old  Natura  Brevtuniy  a  collection  made  in  the  last  of 
those  three  reigns,  agree  exactfy  xvith  those  of  the  Regis^ter; 
.  only  the  writ  of  intrusion  (d)^  which  differed  so  widely  in 
Bracton's  time,  was  not  yet  reduced  to  the  form  of  the 
Register.  In  the  time  of  Henry  VIII.  the  writ  of  trespass 
and  assault,  the  earliest  precedent  of  which  (except  some 
records  in  Riley's  Placita,  in  Edward  I.*s  reign)  is  in  the 
Old  Natura  Bretduniy  has  a  very  trifling  difference  firom 
that  in  the  Register.  The  writ  in  the  former  does  not 
contain  the  following  words  of  aggravation,  ita  ut  de  vitA 
^us  desperabatur^  which  are  in  the  latter. 


(•)  Lib.  4.  Tr.  «.  c.  1,  «.     Vid.  ant.  vol.  1. 349.  351.  (*)  Lib.  4.  Tr. 

J.  c.  3.    Vid.  Mt.  Tol.  I.  390.  396.  (c)  Vid.  ant  rol.  II.  97*  9S. 

(i)  Vid.  ant.  vol.  III.  S9. 
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These. differences,  though  many  of  them  may  appear  in 
themselves  quite  immaterial,  yet  serve  in  some  measure 
to  date  the  antiquity  of  the  writs  collected  in  this  volume. 
It  may  be  inferred  from  this  comparative  view,  that  the 
substance  of  original  writs,  in  their  conception,  drift,  and 
language,  is  very  ancient;  that  the  alterations  they  have  ^ 
undergone  have  been  very  few,  and  those  only  in  a  small 
turn  of  phrase,  the  change  of  a  word,  or  at  most  the  ad- 
dition of  some  small  circumstance;  that  those  changes 
were  made  in  general  very  early;  that  the  forms  were, 
most  of  them,  settled  verbatim  at  least  by  the  time  of  Ed- 
ward III. ;  and  in  that  state  were  afterwards  printed  ia 
the  Register  in  the  reign  of  Henry  VlII. 

This  observation  as  to  the  antiquity  of  writs,  is  only 
meant,  to  apply  to  those  common-law  remedies  which  we 
have  been  just  recounting,  and  the  like;  for  many  of  the 
writs  in  the  Register  are  evidently  of  later  origin  than  the 
time  of  Edward  III.  being  some  of  them  framed  upon 
statutes  passed  since,  and  others  contrived  in  consequence 
of  Alterations  in  practice,  or  for  other  causes. 

Having  said  thus  much  concerning  the  probable  antiquity 
of  the  Register,  we  should  next  consider  the  contents  dl 
this  volume;  6i  which  it  will  be  sufficient  to  say,  that  it 
contains  writs,  original  and  judicial,  adapted  to  the  pur- 
pose of  redress  in  every  possible  case  of  injury  to  the  per- 
son or  property ;  to  provide  for  every  incident  which  may 
arise  in  the  course  of  a  judicial  proceeding;  and,  finally, 
to  give  the  full  effect  to  such  proceeding  by  execution. 

It  was  by  degrees  that  writs  increased  to  the  multitude 
and  variety  which  is  exhibited  in  this  volume.  A  sufficient 
foundation  seems  to  have  been  laid  for  this  superstructure 
even  in  Glanville's  time.  From  the  numerous  writs,  and 
the  application  of  them,  in  Glanville^s  work,  we  can  per- 
ceive, that  at  every  turn  and  stop  in  proceeding,  whenever 
there  was  a  d^;mis  vindice  noduSj  a  writ  was  ready  framed 
to  remove  the  cause  of  delay,  and  expedite  the  progress  of 
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the  suit ;  so  that  there  were,  in  his  time^  writs  contrived 
suitable  to  very  many  occasions.  In  the  time  of  Bracton 
vre  find  them  greatly  increased ;  and  yet,  perhaps,  this  in- 
crease was  not  so  much  in  the  new  kinds  of  writs,  though 
tba?  too  was  considerable,  as  in  the  variety  of  forms  to  suit 
similar  cases  of  the  same  kind.  Thus,  for  instance,  where 
we  find  in  Glanviljle  only  one  precedent  of  an  original 
writ,  or  at  most  two;  in  Bracton,  there  are  sometimes 
seven  or  eight  different  forms^  fitted  to  the  special  circum- 
stances of  particular  cases. 

In  the  times  of  Granville  and  Bracton,  writs  were^br- 
mafa;  that  is,  every  particular  variation  was  fomiedy  as 
we  are  told,  by  express  authority  of  parliament,  and  the 
clerks  in  chancery  could  not  alter  an  iota  of  that  which  had 
been  sanctioned  by  the  legislature.  If  the  increase  of  writs 
was  so  rapid  under  the  great  difficulty  of  applying  to  par- 
liament in  every  new  case,  it  is  not  to  be  wondered,  that 
after  the  statute  of  Westminster  2.  had  allowed  the  clerks 
to  make  writs  in  consimili  easi,  the  number  and  variety 
of  them  should  multiply  to  the  degree  they  did;  and 
that  where  there  were,  seven  or  eiglit  different  precedents 
of  one  kind  in  Bracton,  there  should  be  ten  or  more  in 
die  Register  in  the  present  reign.  The  construction  of 
similar  cases  left  such  a  latitude,  when  applied  to  every  writ 
at  that  time  existing  and  in  practice  in  the  chancer}'^,  that 
the  masters,  who  were  appointed  for  this  special  purpose, 
devised  new  writs  with  great  readiness,  on  mc)st  occasions, 
where  they  were  warranted  by  any  colour  of  farmer  prece- 
dent; so  that,  in  Consequence  of  this  statute,  the  busi» 
ness  of  making  new  writs  became  intirely  a  matter  of 
legal  discretion. 

When  things  had  taken  this  course,  writs  came  under  a 
very  different  consideration  from  that  in  which  they  stood 
formerly.  In  early  times,  when  they  were  in  a  stated 
form,  and  that  form  was  in  general  known  only' to  those  in 
the  cliancelior^s  office,  the  courts  used  .to  condder  them- 
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•elves  as  bound  to  abide  by  them,  whatever  they  were ; 
looking  upon  theoi  as  precepts  issuing  out  of  an  office 
where  themselves  had  no  controul  or  direction,  and  taking 
for  granted  thM  they  were  in  the  usual  course :  but  after 
this  statute,  writs  were  no  longer  a  point  of  official  kitowi- 
ledge.  The  masters^  whose  particular  business  was  the 
making  of  writs,  were  chosen  for  their  learning  in  the  law  ; 
and  as  they  could  frame  them  only  on  principles  of  legal 
analogy,  the  courts  took  Upon  them  to  judge  of  the  legality 
of  them,  as  a  matter  to  which  they  were  equally  competent 
with  the  mat^ters.  Hence  it  was  that  writs  became  a  new 
learning  among  the  professors  of  the  law :  and  we  find  ia 
the  reign  of  Henry  VL  no  less  than  ten  iniis  of  chancery 
established  for  this  paiftioular  study;  which  was  considered 
as  containing  the  first  princfples  of  the  law,  and  that  in 
which  young  men  could  eaiploy  their  noviciate  with  tha 
greatest  advantage. 

Thb,  in  time,  had  very  material  consequences.  The 
knowledge  of  writs  was  so  far  from  being  peculiar  to  the 
ouftters,  that  theyjvere  not  even  the  most  kuowing  in  their 
own  art.  This  knowledge  was  in  the  hands  pf  every  body  ; 
and  be  who  bad  most  knowledge  of  the  law,  was  the  best 
able  to  word  a  writ*  It  then  happened^  that  the  mastersy 
as  they  grew  to  be  of  less  consideration  for  this  particular. 
Aill,  in  time  neglected  the  study  entirely ;  and  the  practicer^ 
were  under  tbe  necessity ,  for  tbe<safety  of  their  cansei  to  get 
lawyers  of  eminence  to  settle  the  form  of  a  writ.  This 
they  presented  at  the  office  to  be  put  to  the  seali  under  the 
inspectiooof  a  master;  till  at  length  even  that  formajii/ 
oeased ;  and  in  this  reign  it  had  become  the  practice  to  p^$$ 
them  only  tbroifghthe  eurstters'  offioe,  without  any  inters 
ference  of  a  master,  and  so  present  them  for  .MaUog*  - 
Thus,  by  a  singular  revolution,  did  the  making  of  wriU 
become  again  a  matter,  as  it  were,  de  cursu;  in  which  tbe 
chancery  took  no  further  concern  than  what  xela^  to  the 
ceremony  of  the  MaJ.  . 
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The  masters  in  chancery  in  this  reign  were  men  quite 
of  another  profession:  they  were  most  of  them  civilians 
and  ecclesiastics;  and  it  had  been  a  rule  with  the  chancellor 
to  present  them  to  churches  not  exceeding  twenty  marks 
in  value  (a). 

When  things  were  in  this  state,  the  Register  was  printed ; 
by  which  this  kind  of  learning  seemed  to  be  made  more 
declaredly  publici  juris  than  ever.  Whether  it  is  to  be 
attributed  at  all  to  the  publication  of  this  book,  which 
might  have  taken  off  any  peculiar  sanctity  heretofore  as. 
cribed  to  its  forms;  or  to  the  inattention  and  want  of  skill 
in  the  then  set  of  masters;,  or  to  the  unaccountable  change 
of  opinions  in  matters  of  law,  as  well  as  in  every  thing  else: 
whatever  was  the  cause,  it  so  happened,  tbat  soon  after  the 
-  present  period,  this  repository  of  chancery-learning  began 
to  be  looked  upon  with,  less  reverence  than  formerly.  In 
the  reign  of  queen  Mary,  it  was  said  by  a  judge  on  the 
bench,  that  a  writ  was  not  exceptionable  because  not  to  be 
found  in  the  Register ;  the  truth  of  the  case  was  now  to  be 
the  guide  in  drawing  a  writ,  and  not  the  precise  form  that 
was  exhibited  in  the  Register  (b). 

Indeed  the  knowledge  of  writs  had  long  been  so  general^ 
that  probably  the  same  opinion  was  held  respecting  this  col- 
lection at  the  time  it  was  published.  However  that  may. 
be,  it  w&i  certainly  at  that  time  a  valuable  addition  to  the 
law-library.  For  though  it  was  not  then  considered  as 
furnishing  a  collection  of  forms  and  rules  conclusive  and 
incontrovertible;  yet  it  must  be  received  as  a  set  of  prece- 
dents of  the  highest  authority,  and  approaching  nearer  to 
absolute  perfection  than  any  thing  then  in  print.  With 
regard  to  posterity,  it  stands  in  a  different  light.  The  re- 
volution which  bad  begun  to  take  place  in  jthe  methods 
of  redress,  and  which  was  now  becoming  every  day  more 
general,  rendered  great  part  of  this  famous  volume. obsolete 
before  the  world  was  put  in  possession  of  it ;  and  the  current 

(a)  Hift  Chabc,  36.  (h)  Plowd.  9St9. 
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has  eror  ttnce  'set  so  strong  the  same'iwsy^  thB^«lili& tioie,  r 
the  Register  is  redaeed  to  a  piece  of  Joridical  anVqohy';  * 
and  is  oftener  recurred  f'oat  anaatiter  of  historical  ^cariosity . 
than  of  prsctieal  :ine.  The  selection  made  by^Ettzherl^prt 
is  abondantljr  more  than  suffioient  for  the  few  enqames 
noW  made  into  the  nature  of  wots.  .  <  ' 

it  appears from*a  mtouscriptof  thUreign,  re-  Mlfl^eiianeoQ* 
latiog  to  the  ^^oirerhroent  and  discipline  of  the  /*^*    . 
Middte.Tempte,  that  the  members  of  that  society  w«re  di^- 
vided  intao  tivo  companies,  called  Clerks  Common^,  wdz 
Mmiers  Ccmmom.    The  first  consiseed.of  yoaiig  men  du- 
ring their  firsttwo  years  standing » or  thereabduts^  tiJI  they 
were  ealled  up  to  the  Masters  Comaions.    The  'Masters 
Gommons  was  divided  into  three  com  ptinies,:  that  is,  N& 
Ujtier  BdmsffiTy  Utter  Barriatti/^,  mABc^hari:  The  firtf. 
df  the^  were  saoh  as  from  tliein  ^tafediag^  ^r  nefflect'of 
study)  .were  not  .called  upon  by  the  Elders  or  BencberBte* 
diifmte  and  a]%ue.soaie  point  of  lawHefofie  the  Bdnchefs: 
those  dis^htiesiJt^re' called' if tfottn^j.     Utter  Barritiei^f 
were  such  a&  lirsre  five  or  six  years  standing ,  and  wece^Ieds 
npon  to  argue  at-tbe'Mootihgs;  io  thatmikitig  an  Utta^ 
Barrister,  was  conferring  a  sort  of  d^red  for'the  pBrt;jli*r 
peo^ress  in  learnings    Benchers  yf^ip^  s«cb  .Ulter  Bfkrriftert' 
a»had  been  in  the  house  fourteen  or- fifteen  y^rpt^the^ 
^ime  chlMen  by  the  Eiders  of  the;b<Hise  tartftM^ieapouiadi^ 
and  declare  some  statute  openly  to  all  the  society.  .Diirkig^ 
die  ttmieikfbis  reading,  this  person  wasfi  called  a  M^uter^ 
and  afterwards  a  jBtf9c^.  \      j    . 

r  Thete  were»  as  they  expressed  itf  t^a  prin^pal  tif^ies 
of  tb^  Learning:  these  were  caii^'' Qrand  "Fjacafifms^ 
One  begun  tb0  Jurst /Monday  in  Lent}  the  othei^  th«i 
first  .'Monday  after  Lammas;  ^eaoh  continufsd  three  Ireelcs' 
and  three  days.  It  was  at  these  le^wons.tbat  the  rea4iQgl^ 
wer^».i9.the  fowqier,  by  the  Benchers  tbe^nselvef  ;:ip4b^ 
^tter#  by  the  Readers*  .The  yoang:  meml»|Qr%-of  fw^ 
]rMr»»0vereqnire$ito  b^^ineaent  at.,these^  x«H^iacsxji^^ 
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pain  of  fiMUQag  twenty  thtlliDga  fbr  muf  4efiittk.  Tha 
Qraad  Vacations  wiera  employed  io  other  exercifles  for  the 
adr^DceiDdDt  of  hnowiedge;  ao  Utter  Barrister  was  to 
qipoae  soche  point  alleged  hy  the  person  readiog^  The 
yoQOg  memhers.were  caUed  npon  to  aqpie  some  point  in 
presence  of  three  Benchem;  they  were  followed  by  the 
Utter  BaMisters;  and,  lastly,  theBeaeliers.  were  to  de- 
cidok  This  was  all  carried  oa  in  Law^Frenoh.  Such  was 
the  form  of  Mooting.  £xerctse8  of  this  land  were  per* 
formed  not  only  in  the  6rand>  Vacations,  but  in  Teros^ 

After  the  Term  and  Grand  Vacations;  ench  young  imb 
as  were  Np  Uiter  Burrkters^  were  to  argue  some  pouits 
in  LanwwFrench  before  the  Utter  Barristers,  who  were  to 
decide  in  English:  these  were  called  Mem  Vttoaiim^ 
Mmfi^  or  Ck^d^Mcets.  Fnrther,  erery  day  in  the  year 
hot  festiwls,  the  students  of  each  mess,  being  lluree^  nsed 
to  argoe  anoog  tbeaodves  after  dinner  and  sapper. 

The  JfUOr  Tempk  used  to  provide  two  Bmders^  being 
VtHflP  Banristen,  for  the  two  inns  of  chnneery^  Strtmd  Int^ 
MdNemlm.^  These  read  to  the  stndcnts  there  in  Teraa 
and  Crrand  Vneaition :  the  stodeots  there  tnonlod  aain  the 
Tem^e,  and  each  reader  nsed  to  bring  two  with  Un  li^oaa 
liieTeHipletoargoeandmoot,  It  seems,  aho,  that  eadi  of 
the  fottf  intts  of  court  sent  two  persons  to  every  insi  ef 
ehaneery  toargoe,  and  after  sncA  debate  the  Rewter  nsed 
tk^gitehisoptttiOB. 

ineh  IMS  the  education  of  ancient  time  in  the  inna  ef 
court  and  chancery.  But  thh  was  all  vehiniaty^  none  ho* 
liDg,  as  the  samo  tnannsaripc  ap(}tuiints  ns^eowpelkMLto 
learn.  We  are  informed  also  by  the  sadie  anahority^  that 
the  jNmng  stndedta  of  the  iTMfA  Tef^ 
and  planes  of  teaming  so  unfertnnaielyt  sliuaied,  that  they 
irere  very  much  annoyed  by  the  walking  and  eomMunieai» 
fion  of  those  who  were  no  hMnevB«  In*  the  tMdrtinsei 
they  were  disturbed  by  clients  and  clients  ser^nts^isciting 
to  auteftte  and  praetioerd,  so  itet  tbey  grigl*  m  weH  Imin 


cHAv.  XXX.         hemrt  vnr*  4S5 

the  open  streets  as  in  their  studies.  The  same  writer  com- 
plains, that  they  had  no  place  to  walk  in,  and  talk,  and 
confer  their  learning,  hot  in  tlie  church ;  which  placet  all 
the  term*time,  had  in  it  no  more  quietness  than  the  Per^ 
vyse  qfPawlc*s(,a)f  by  occasion  of  the  confluence  and  con- 
course of  such  as  were  suitors  in  the  law  (b).  Owing  to  this 
house  having  no  revenue  for  the  encouragement  and  sup- 
port of  students,  it  is  observed  by  this  writer,  that  many  a 
good  wit  was  compelled  to  forsake  study,  faefei%  be  bad 
acquired  a  perfect  knowledge  in  the  law,  and  io  fiU  tQ 
practising^  and  became  a  typUr  in  the  law  (c). 

In  the  Sid  Henry  VIII.  an  order  was  made  in  the  Inner 
Temple,  that  the  gentlemen  of  that  company  should  re* 
form  th^mselvte  in  their  cut  or  disguised  appBrel«  and 
not  wear  Idtig  beards ;  and  that  the  rttatufer  of  tba> 
house  should  confer  with  the  other  treaiurers  df  eoort- 
for  an  utiiform  r^rmation,  and  to  know  the  justleii  o^- 
nion  therein  {i).  In  Lim^otn'^  lon^  tty  an  order  made  isd 
lien.  YIIL  none  w^re  to  wear  cut  or  pansied  hosen  or 
breechte,  or  pansisd  doublet,  6n  pain  of  expu)8ton(e); 
and  all  persons  were  to  be  put  out  of  commons  during  the 
€lme  they  ii^ore  beards  (/).  The  first  seijeants  «t  law  that 
received  the  honour  of  knightheod,  were  knighted  in  Mth 

ef  Hen.yai(^> 

la  the  Sith  Hen.  VIIL  a  further  increase  was  made 
m  di0  fM8  of  the  judges:  To  the  cUef^Jusftice  of  the 
kii^'abeMh^  SOf.  per  aom;  to  every  other  juitiee  of  that 
eoert^  ML  per  aon.;  m  every  justioe  of  the  «eini»o»* 
pleasy  tOf.  per  ann.  (i).  There  ia  a  numuacript  t>f diis  tejgn 
wUdiaets  foffth  tbesshole^sereaaoDy  crfeattingserjeants)  btft 
ifeiaaoe  leag  ferlhiaidaoei  aad  may  beeeen  in  Dogdiile(i> 

'<li)W%f^«veMbfikriilioM«lliteilMi  of  8«)esau  thodiisi  «Bir  plllit 
at  St,  TfmSS^  oal  Ukisf  dov9  telr  clients  ease  on  their  lu)ee*.  Tbft 
custom,  together  witli  the  meolioB  i^  the  Pehjpte  offitmU%  Oif  ifafs  occSi- 
iisaySesa[iM»o|(iaapeeaeii»CieMBS«r'ieh>feeleffefiJi#8rt<>iil>itJ,^ 


A  AenM^oot  of  the  lew  both,  were  and  wiee,^  , 

That  dftin  h^  ibeti9tttm*etvyi^^^n6b.ekitt.TMltA§. 

<0  ^bngLiMt.  isa»     c«)  ^M.        (4>  tbia.  imi      (#>  ml  asa* 

if}  Ibid.  Si*.        (f }  IM.  1S7.  (h)  Ibid.  1 10.      .     (0  ihid.  1 14. 

•  VULMitf^.n.360, 


:( /««   ) 
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The  Bef&maiwn  ^tablished—Actof  Unifarmity^The  Ro- 

.  m^n  Catholic  RsHgion  re-tstaUished—and  the  Papal  Au^ 

fhofi^lf^The  JUnfoi  Juiharity  of. a  Suten—Tha  Poor 

;  JLatM^-^yXpli^^amdfiamiigffoiwi—Pfg^^ 

.  -^Tr^peru  qfQfim    Sak  of  Jffors^-^Jdnumtr^tion 

.  ^Justiee — Orimmal  Lam — Repeal  gfTretftons  an4  Fdo^ 

.  nks — ffauserhreaUiig'r-Oftnees  against  the  Cotmifnh 

-  Prag/er'^VnUfafful  AssemiiiesT-Jtpbbing  m  a  Booth  or, 

Ttnl^Of  the  Reokm  rf  Stat.,  25  Hen.  Vllt.^,  3.^ 

TriA  of  Felons  in  foreign  Qmntie^ — CUerts  Convict — 

JHepeal  tf  Treason  J  f^donies^  and  Pr^eimmke — Riotous^ 

^  .^smblies-^Punislwtent  of  Oypeks'-r 

—Of  Ba;ar^O/ Witnesses  in  Treason.         ;  .      ^      .. 

'  .\.:       '      :   '    .'V.'r" 

IT  ooaM  liafdiy  be  expected  that  the  shorti  penod  of  bmlw 
ymixs  should  .be  prodaetiTa  of  much- AlterAtMh^Jio' qac 
)ftw6:  but  these  two  reigns,  ^d  the  :contr8rjrj  boll)  p  im^ 
tioguighdd  pkoe  in  oar  jaridied  Jiistpirjr.  \ ,  Ait attaikui»  to 
the  refbnnatHiii'df  veligionrio  .tbeufoilaier^'  iLnd  adMMMr 
Mtton  in  the  latter  to  bring^^  tbkigft  tiadk  no  tfHMt  iMianfe 
ittrt^,  akmfs^  wholly  engaged  thoi  piwiu^M  oo  tj^ie  itiroiye. 
^h^ae  rerolodons  called  for >'fttquent  tnterferenee  ef  the 
paiQiaeBeiit.  in  the  midftt  of  tbcwohai^^^ieaie  acts  were 
paused)  which  hfMl^eat  influence  |on  the  adndntatration  of 
jUAtioe^;  and  olbeni;^  refaiiipg  tOooiur*  crimuMpaj^  Jaw,  w^k^ 
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.arif  more  particularly  deserving  of  notiife.  Meah^hiki 
the  activity  arid  designs  of  the  gorcfnmeiif  wefie  sucW,  that 
these  two  reigns  are  fruit fot  of'  interesting  Yacfs  regarding 
^he  practice  and  execution  of  our  penal  laivs. 

The  attack  made  on  the  hierarchy  in  the  reigh  of 
Henry,  by  taking  away  the  authority  of  tBe  Pope  over  per- 
sons and  causes  of  a  spiritiial  natureiprepitt^dtheway  fot 
a  complete  r^for mattoifi.  When  the  system  6f-  papal  kib- 
ordination  was  once  brokeni  a  new  rej^ulation  in  doctririe 
*and  worship  might  be  i^compltsbed  with  less  obstruction 
and  difficulty;  This  ^#aa  thfe  wwk  of  Edward  Y(.'s  i^h. 
'  Great  pai^t  oF  the  nation  were  disposed i;d  an  altefatioa 
in  the  established  form  of  religion,  firdm  a^  c»onvtct^Mf  of 
its  vanities  andfoppelry..  -Those  who  BliIladhH«d'tb'!the 
old  snperstttiori,  saw  tliemselves  without  the  sanction  thejr 
once  dertvcid''"from  the- holy  se^,  and  the  prt viJegei^  of 
churchmen.  The  clergy,  now  reduced  under  ^ubordlna* 
^'tiod  to^the  king  as  supreme  1iead,  bad  sunk  into  the  condi- 
tion of  tjieir'fetlow-subjects.  *  In  this  state  of  things  therls 
was  less  danger  to  be  apprehended  from  opposition  toalny 
reformation  that  might  be  attempted.  *  •  '''^ 

Tiie  first'stbt'of  the  I^gidature  was  intended  for  j^^  ^^^ 
the  abolition  of  the  mass*,  with  all  its  numberless  matidn  es- 
abuiesslnd  superstitions,*  which  Was  to  be  done  by  ^'^^^'P**^ 
restoring  the  communiduto  its  primitive  in8titutit>h.'  This 
ivas  bytitat;  T  Ed:  VLc.  1 .  which  contains  a  long  atid  accu- 
rate preamble  concerning  the  appoihtiiient  of  tbisMcrametit 
by  Christ ;  stating,  that  it  is  ^  called  in  Scripture  a  suppci#, 
'^^  tbetabl^  of  the  Lard,  the  codiinahion  and  partaking  df 
^  the  bo(fy^(d'blood  of  Christ ;  bot'tbaCt  many  persons  hakl 
^^eondemiied  in  their  hearts  tbewhole  thing,  on  account  of 
''  certain  abuses  heretofore  comoirittedin  the  misapplication 
**'of -k.*'  -  For;  these  reasons'  it  was  enacted,  in  the  first 
*place,diat  whosoever  sfaali  .deprave,despise^  of  cohtemn  tfie 
sacrament,  by  contemptuous  words,  or  other wi8e,shaU  suffer 
imprisonment,  and  make'&n^j  at  the  king's  pleasure :  the  of- 


fence  it  to  be  epf ofartd  of,  by  the  oaths  of  twelre  me%  at 
the  qoanervtessipiit ;  tbf  mdioimeot  to  be  brought  ia  three 
mmibi  after  the  ofic^co ;  and  a  writ  is  to  be  directed  to 
the  bi8hq>  of  the  dioees^  to  attend  iu  pecsoi^  or  by  de-^ 

PO^,  at  the  86991008* 

BiM  the  principal  objec|  of  the  aet  was  to  lestore  the 
GOOMaoaion  in  both  kinds,  wbicbf  the  praamble  saysi 
5<  was  moi^  iifrosable  both  to  the  first  iustitntion  of  tl^^ 
**  sacrdment  of  M>e  body  and  bloodof  Chriat,«nd  also  more 
*'  ooiif^mable  to  the  oofnmon  us^  ^nd  practice  of  the  apos- 
*<  tles»  ai|d  4^  th«  prievtire  chuccb,  for  {KX>  yefurs  and 
.*^  Q^om  after  Clhrist :  find  fuftb^y  thdt  it  waa  more 
**  fgreeaM^to  the  first  institi^tion,  and  the  wage  of  the 
<<  prkqiti?e  fshorob,  that  the  people  beic^  present  should 
5'  rfOttve  the  same  with  the  priest^  than  thet  the  priest 
cc  ihanld  receive  i%  alone.''  It  is  therefore  enacted,  that  the 
saptaiaent  shall  be  adouniptered  to  the  p^ple  within  the 
cborch  of  £id|tnd  and  Irelsmdj  and  other  the  king's  do* 
Bdnion%  ander  both' kinds;  end  the  miaister  phaU  not, 
without  lawful  cause,  d^y  the  same  to  aoy  person.  How* 
eirer,  there  is  no  enacting  claase  ooncermiig  tb^  priest  not 
taking  it  alone;  nor  are  ihere  aoy  penalties  annexed* 

The  next  statute  made  by  the  pavUamfnt  was  stat. 
1  Bd.  VI,  c.  2.  and  this  had  the  Baformation  in  view^ 
Haring  stated  that  eleetiona  of  bishops  by  ooiyi  4^fiuse 
were  nEieresbadqws  of  elections,  and  attended  with  great 
delay  and  expence,  and  that  they  seemed  derogatory  and,, 
prejudicial  to  theJcing's  prerogative,  it  provides,  that  tb^ 
.^all  in  future  be  appointed  by  the  kiug^s  lettem  palenc. 
411  process  was  to  be  in  the  ki^g*s  name,'lmt  the  4esi€  in 
th^of  the  bishop;  except  thearchhishop  of  GeotoKboiji, 
who  might  u#e  his  own  seaL 

Then  foUows&tat.  1  Ed.  VL  c.  12.  which xepeals<a> stat. 
5Biph.l][.itat.2.  c.5«andsut.2  Hen.  V«  c»7..thatbad 


CHA#.ipxi^.       PHILIP"  ANO  MiRT.  '  4M. 

beM  oMKle  sgafost  Lolkrdiy  and  had  bean  put  In  aatkeilr 
tiaii  id  die  laM.  teign ;  bec^s  tbese^  it  repeals  fltat.  Si 
^Hem  vm.  e.  l^  cwksttmtvg  the  paaiahflieht  of  berettes 
and  LoUards ;  the  gtatate^  the  sfaK  aitielea,  91  HEeu.  YIIl 
c.  14.^  ttat.  S4  and  S5,  Hen.  YIIL  €«  1.  concerning  tbe 
bocAa  of  the  Old  and  N^w  Teatanient  in  English^  the 
printing,  reading,  having,  or  telKng  them  ^  and  abo  atat, 
%»  il«i.  VIII.  G.  5.  which  ^[inlifies  the  statute  of  the  six 
articles.  AH  these  statutes  in  particuhffi  and  ererjrother 
act  of  pariiaaient'eoilcenHng  doctrine  and  matiers  of  re- 
ligion, were  diereby  repealed  and  made  void*  By  the 
saaie  ac^  thifcre  are  petisMes  inflicted  on  those  who  denjr 
tbe  king's  supreiMcyy  or^iffirm  that4he  bishop  ef  Roiiie(a), 
or  any  other  person,  is,  or  ought  to  be,  by  tbe  laws  of 
God,  siqpreme  head  ef  the  ehurch  of  England  and  Ire-^ 
land. 

The  last  teaaains  of 'superstitious  establishments  were 
destroyed'by  ilsat.  1  Ed.  VLnc.  14.  wfaidi  gave  to  the  king 
all  chanlries,  celfoges,  sad  free  chapels ;  aU  lands  giveti 
far  the  finding  of  a  priest  for  ever,  or  for  the  maintenance 
of  any  anni¥eMiry,  o6iif,  light  or  lanip  in  any  charch  or 
chapel,'  or  the  Ifte ;  aU  fnkterrittles,  brotherhoods,  and 
guilds  (ex6ept  those  for  mysteries  and  crafts,)  with  all 
their  iUodsMd  pessesdons.  There  are  several  exceptions 
8t  diis  «Bt,  whi0h  htvef  saved  some  of  the  least  objection' 
able  of  diese'4BsltMttoiis<stnpped9  however,  of  tiieir  soper- 
atitieitt]liUmdsildi  aa  were  only  ineluded  to  die  expressions 
of  the  act,  bbt  not  in  its  design ;  as  thenniversities,  and 
celiegea  f oriearwig  atti  piety. 

This  is  feilowted  by  ^at.  %  and.3  Ed.  VL  c.  1.  for  tbfe 
QOifarmiliy  ef  aervioa,  and  admiiuistration  of  the  sacraments. 
This  adt  MMk^  that:  Acre  had  been  for  along  time  divert 
-forms  4f'common^prayer ;  as  the  uie  of  Anton,  of  York^ 
of  BMgat^  and  of  l^ila^Ai;  and  besides  these,  many  mere 
forflftabdd  of  late  beffl"  used,  ws  well  in  morning  and  evening 
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9JP9^^»  ^ in  tb^.QDip.oQiiiiiQn, ooipiiiQIilf  ci^Ued  thfii 
t])at  the  kiRg  IvidendeaToiired  in  vain  t^  i^^fcptvOtb^Aii*- 
nojr^ionspf  this  kindyand  tfaerdor^  had)a|]||oiDt€4 
Vii|hpp  of  Ganterbory  iLod  Other  bUhopt.to  draw  oo^  tour 
.vepient  anc)  ineet;order  pf  prayer  apd  adEUoi^tialion  Qf  the 
^caf  raaipnt8>  to  be  used  all  pvar  England.  a{¥iWal[9a»;iKhicb 
th«y  ^d  {ioi|r  parfpfCQ^d  io  a  book  intitled,  *^  The  Beok^f 
/'  theCcmmoti^PTajferan^^ 

y  wd  other  Rites  4fnd  Cergnfom^  qfthe  Qiiif^hf  itfter^h 
y  Usjc  of  the  Chuxfh  of  JSnglan4  •*"  wUerrf^i*  .it  was  »oact« 
st^,  tfa|it  ^v,fsj  o^w^er  iq  qalbedrajs^  parisihcbHrcbeg^  aod 
.other  places^  sh0ui4.be  boy,Qd  tqsay  aod.uso.lbepaUQaaiMi 
eTen-sofigt  celebratioi^.oC  the  'Lord'$  supper^  QtxmmoiBif 
called  the  masp,.and  adoaiaUtratioiu,  of  eaqh.pC  tba.aiCfa-> 
mentSy  and  all  tt^eir  coipioopaqd  ^p^  pit&JF^r^  if^  sufliA^ 
der^  and  form  as  is  mentioned  in  the  aforesaid  book,  and 
not  otherwise^  upder  certaia<p^tf!tiea  wfa^i^  wa^flMijyi.ll^r^ 
after  niei;itioD.  That  t)ie  .<;Iergy  n^j^t  ^\m.  r#li#«red  firolt 
the  restraint  wtuch  had  >eea  impps^  o^  t^p^  bj  ih^Jhoh 
.mish  churG[b»ii)  viplati9a  of  the  &t^  c^inaiaDd.|^vl9n;by 
Heaven  to  maoJt^ind,  it  is  declared  by  stat  2  and  3  CdnVL 
c^  21 .  that  all  layrsy  canpos,  con|ti):uticmt  m4  pniiiimces, 
which  forbid  marriage  to  any  epcle^iasti^l  prapftritunl. per- 
son who  by  God's  law  o)^.  lawfully  maxrjTl *ba)il  he  void: 
and  to  compel  the,  jperfonmnd^ .  pf  (Vpifrriafi^  IfiHfte 
engagements  hafl^  bi^ien .  ma^e^  the.  }^tat^32  H^t  VUL 
c.  S8.  (only  as.  far  as  conccjrned  pr^K^Q^tf^^  ( waa^jft- 
ipealed  by  stal;^  2  and  ^  E^.  VL  e.2^. ;  and  tbeeoaleaiisti* 
cal judge  is  thereby autliorisKedto^ give  s^feppe.for  tolftm- 
nization  of  cparriage^  upon  a  prf^on^rapt»a;it)efbre  thMact, 
The  foregoing  laws  were  r^^th^r  ijQl^^dfiiji.  to.imlitiile 
and  build  up^  than  to  d^r^<;  ki^K.  such  «teps  bcnf^fg 
been  taken,  the  Refornoatic^.  wus  .pushed  .on.  with  .m^W^ 
VigQur,  aqd^^  sqrt  of  persecuJtioq  w^  j^egfia  i^aiiuA  (Ik  ^ 
•uperstitionl  It  was  enacted  by  statv  S  A^^AMA^Nh 
c.  10.  that  since  the  common-prayer  bad  been  set  forth, 
containing  nothing  but  the  pure  word  of  God,  the  corrupt. 
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vain>  tH^Me^  AQd  superstitious  servicea  should  be  disused ; 

•  aod  therefore  all  antiphtoers,  missals, grailes,  processionals^ 
manuals,  legends,  pies,  portuasses,  primers,  in  Latin  or  En- 
glish, cooobersjoornais,  ordinals,  and  all  other  books,  should 

.  from  thedcefprib  beabolished :  elL  persons  and  bodies  corpo«> 
'tate  having  any  jsacb  book»orimages,  taken  (^ut.of  churches 
or  chapek>  were  to  destroy  such  images,  and  deliver  such 
books  ti^the  bisbop  or  his  tommi^sary  within  three  months 
^to  bed#i»troyed-;  jaiid  persona  who  omitted  so  to  do,  were  to 
•forf^t  for  evjery  book  20s.  for  the  first  offencie ;  4l.  for  the 
, second;  aod-fot  tbetbicd) impriMiPin^nt at  ibe. king's  will. 
Aiid for.  putting  co  utter  oblivion,  ^s  ;the  jitaiiite  says,  the 
:Msafp«d>  attkbority  of  the- see  of*Rprtie,,as  imell  as  for  the 
Moeii»l^  a4i»ini^»t«^Moii  of  j  o^e^  ibe  king  iras  ^mpotyer- 
.€d|  in-  like  fn^nuep,a9^  ^^nry  V.IIL  bad  been,  by  statt  3. and 
4.£d^ V]v<)4  li.)  4^mg  tbre^  years  to.  .appoint  tbiity-two 
.p^vsoAp  to.eacspaiQ^  |he  ecclesia$Hcal  laws,  $nd  reform 
.  sbfteAi  md  by ttbQ  same.Mlituce,  c.  19«.to  appoint  six  pre- 
.  li^te^  adfl,8b('  oibei^  person^  to  draw  up  a'form;aiid  manner 
oC  nMjKifig.aBdeton8eeraiiQg  ajrcbbisbops;  bishops,  priests, 
4^i^QSy  and  other  ministers  Of  the  <;httrcb. 
.    T^  e^eontibor  of.  these  two  comoMisiM^  toofe  np  the 
.  alMHitien  of  the  re((««ers,  and  some  time  waa^emjployed  in 
.  aiming  the;  c€tnimon-ipriiyeir4>ook,.  where  exceptions:  had 
.been  made  to  it/or  k  iraa.other.irtte  fchoogbt  convenient  to 
.  MDend  or  enlarge  it*  After  thi»  was  conpleted,>at  least  the 
^fiHrip  of  ordination  ttnd  the  prayer*book  (for  the  eoclesias- 
f  tioal  laws  took  longer  time,  and  after  all  were  not  finished 
soonttoougb  to  be  eon&med),  a  second  act  of    Act  <if  imr- 
.linifonnity  was.  passed,  .namely,  sut.  5  and  6.   A>riait^. 
-  fid.VL  c.  I.    Tbiaiact  bqginsby  stating,  that  many  persons 
:]eofi4s6d  to  coro^  to  their  .parish*churches,  and  other  places 
r  lebere  prayer^  adiQioistration  of  the  sacraments,  and  preach* 
ting  was  Used:  iH.dnadts^  therefore,  that  M  persona  shall 
riutftf^kHy  e9i(ka(9pur  ihmsdou  to  resort  to.  their  parisk- 
l^bur^b.er  l^h^pel  where  Itbe  ccttimon-prayer  and  sbcb  ser- 
vice was  used)  upon  every  Sunday  and  holy-day,  and  there 
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abide  daring  the  dme  of  commorhprayer  and  preacbiag, 
upon  pain  of  the  censures  of  the  cburcb^  which  the  bbhops 
are  solemnly  in  God^s  name  requifed  to  see  executed ;  and 
they  are  thereby  empowered  to  reform  and  pttni9b  all  snch 
oQences.  And  because,  says  the  statnte,  many  doubts  bad 
arisen  about  the  said  service,  ^^  ratker  by  the  curiosity  ^ihe 
<<  minsters  and  mistakers^  than  offtny  mher  warttn/  causej* 
the  king  had  caused  the  book  of  common-prajrer  to  be 
(aithftilly  perused  and  made  perfect,  and  now  annexed  it, 
so  esqplatned  and  p^ected,  to  this  act ;  at  the  same  time 
adding  a  form  and  manner  <^  consecrating  arcbbishops^ 
MsbopSy  ptiests,  and  deacons,  to  be  of  like  force  and  aotho* 
rity  as  the  former,  with  the  same  provisioos  as  by  scat.  %  and 
3  Ed.  VL  c.  1.  were  ordained ;  which  statute  is  declared  to 
be  in  force  for  estabitsluog  this  book,  now  explained  and  per. 
fkcted ,  and.  the  form  of  coosecratioo  tad  ordination.  Any 
perscti  being  present  at  any  o^r  form  of  prayer  Umn  ac- 
cording to  this  bo<A,is,for  the  first  oifenoe, to l>eioiprkoned 
rix  months  ;-fortheiecond,  a  whole  year;  aodforthetilMd, 
during  life:  for  the  better  observation  of  this  act,  cnimtes  are 
directjsd  once  juyear  to  read  it  on  aSunday  in  the  elHircb, 
at  the  time  of  the  most  assemUy^  Tlie  next  statate  (a)  i^p- 
points  the  fasts  and  feasts,  as  they  at#  now  in  the  caleoilBr. 
The  last  statute  made  upon  the  occasion  of  these  altera^ 
tions  in  religion  was  stat.  $  and  6  Edw  VL  e.  18.  to  coa» 
firm  and  expkin  the  former  stat.  2  tod  5 Ed.  VI.c.  ft. 
coocerming  the  marriage  of  priests.  The  statute  says,  that 
eril^isposed  persons  had  taken  oceasion,  from  o^tski 
words  m  that  act,  to  say  that  it  wss  but  a  femnsrion^  Wte 
that  rf  usury  amd  other  unharful  things;  and  tberefoie, 
that  children  horq  from  suob  nupdals  should  rather  be  ac- 
counted bastards  than  legitimate.  To  avoid  this  slander,  liie 
statute  enacts  positively,  diat  die  marriage  of  priests  and 
spiritual  p^wns  is  true,  just,  and  lawfol,  t^i^l  intents  and 
purposes,  and  their  children  legitimate,  as  any  other  bom 
in  wedfa)Gk,  as  to  ioherteance  and  every  other  legal  rig& 
(«)  Ohsp.  9.  ^    ..    .    •.     ' 
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It  wa$  qpon  these  acts  of  parliaaient  that  the  reformed 
cbar^h  stood  atnhe  death  of  Edward  VL 

QaeeD  Mary  soon  oyerturoed  ^ very  thing  ^^^  ctAxMt 
which  had  been  done  in  the  former  reign  for  a  niigioo  »t- 
reformation  of  religion.  After  au  act  repealing  •***^^«*«^i 
all  new-created  treasons,  felonies,  and  cases  of  pnemunirc^ 
and  another  to  establish  her  own  legitimacy,  and  declare, 
null  and  repealed  all  sentences,  orders^  and  laws  to  the  con- 
trary;  an  act  waa  passed,  stat*  l  Ma.  st.  2,  c.2,  repealing  all 
the  under-mentioned  statutes,  being  all  that  were  passed  ip 
her  brptber^s  reign  for  the  reformation  of  the  chorcb; 
namely,  $tat.  X  Ed.  YL  c.  l.  against  such  as  speak  unrerefw 
ently  of  the  body  and  blood  ot  Christy  stat.  1  £d.  VI.  g,8« 
relative  to  the  election  of  bishops  j  atat*  S  and  3  Ed.  VI.  c. 
1.  concerning  uniformity  of  seivice  and  administration  of 
the  sacran^enta;  stat.  2*and  3  Ed*  VL  c  21.  made  to  take 
away  all  poiicive  laws  against  the  marriage  of  priests^  «tat. 
3  and  4  Ed.  VL  c.  10.  made  for  the  abcdishing  of  divers 
bo<^s  and  images ;  stat.  3  and  4  £d.  VLc«  1^.  flpiade  for  the 
ordering  of  ecclesiastical  ministers;  stat.  5  and  6  Ed.  VI. 
c  1.  made  for  the  uniformity  of  common-prayer  and  ad- 
ministration of  the  sacraments ;  stat.  5  and  6£d.  VL  c«  8L 
made  for  the  keeping  of  hol|y-days  and  fasting-daya;  and 
stat.  S  and  6  Ed.  VL  c.  12.  touching  the  marriage  of  priesta, 
and  l^itimating  their  children :  and  it  was  moreover  eo- 
acted,  that  all  such  divine  service  and  administiatioo  oi 
sacrament)  as  were  most  commonly  used  in  England  in 
the  last  year  of  Heniy  VIII.  should  be  used  through  the 
realm,  and  oo  othcgr. 

Thus  was  the  national  worship  brought  back  to  the 
state  it  was  in  at  the  death  of  Henry  VIIL;  and  that  it 
might  be  performed  without  disturbance  or  impediment,  k 
was  enacted  by  stat*  1  Ma«  st.  8.  c.  3«  that  any  person  who 
by  word  or  deed  should  maliciously  molest  any  preacbec, 
authorised  to  preach,  in  his  sermon,  preaching,  or  collariaa ;' 
Q(ahottld  maliciously  disturb  any  lawful  prieat^preptriqg  or 
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celebrating  the  mass,  or  other  such  service,  Sacraments,  or 
sacramentals,  as  were  most  commonly  used  in  the  last  year 
of  Henry  VITI.  or  spoil  or  deface  the  sacrament  commt)nly 
calted  the  sacrament  of  the  altar,  or  the  p£r,  or  canopy 
where  the  sacrament  was ;  or  break,  any  altar,  crucifix,  or 
■cross,  in  any  church,  chapel,  or  church-yard;  such  oBeuder 
.should  be  taken  before  on6  justice,  who,  if  he  thought  fit, 
was  to  commit  him  to  custody :  and  within  six  days  the 
same  justice,  with  another,  was  to  examine  him;  and  if  he 
was  convicted  by  two  witnesses,  or  bis  own  confession, 
they  were  to  commit  him  for  three  months,  and  further  to 
the  next  tjuarter^sessions ;  when,  if  he  did  not  repent,  be 
-was  to  be  again  committed  till  he  became  reconcDed  and 
penitent.  If  &cb  offenders  were  not  immedSattly  taken, 
the  parish  was  to  forfeit  5\.  to  be  levied  3S  in  ca^es  of  hue 
and  cry  by  tbe'stactote  bf  Winchester,  and  stat.  SHen.  VII. 
c.  1.  NcMrwithstanding  this  sututej  the  ordinary  might 
'.poDMh  these  oflbnces  by  ebclesiastica]- censured,  so  as  none 
w^re  ptiirisbedf  ttme/  'the  penal  provisions  of  this  act 
ans  tkittdi  stricter  than  any  the  Reformers  had  made  in  the 
-former  reign,  to  secure  their  establishment^  in  matters  of 
the  littf  kind. 

' '  Severer  methods  were  now  preparing  for  the  correction 
tof  those  who  did  not  conform  to  the  religion  of  the  c<^urt. 
By  Stat.  1  and  2  Ph.  and  Ma.  c.  6.  there  is  a  revivor  of  staf. 
9  Rie.  II.  St.  9;  c.  5.  concerning  arresting  of  heretical 
preachers}  of  stat.  2  Hen.  IV".  c.  15.  touching  rep^ing 
of  heresies,  and  punishment  of  hereticks;  and  of  stat.  2 
S9d  tiie  papA  Hen.  V.  e,  7.  concerning  the  enormity  of  heresy 
*Asliiarii^»  tad  L^oilardy,  and  the  suppression  thereof. 
viU'ter  these  three  penal  laws  were  revised  against  heresy, 
there  fellows  a, very  long  act  of  parliament,  containing  a 
history  afmost  of  the  return  of  the  nation  into  the  bosom  of 
•the  Romish  church ;  and  the  complete  re-establishment  of 
'the  pop^ff  authority  here,  as  it  bad  been  in  the  twentieth 
ycter  d^Henry  VUL  before  the  innovations  begun  in  that 
king's  reign. 
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This  b  Stat.  1  and  2  Phil,  and  Ma.  c.  8.  It  opens  by 
stating,  that  ^*  much  false  and  erroneous  doctrine  bad  b^en 
**  taught^  and  spread  abroad  here  since  the  twentieth  year. 
'^  Qf  Hen.  VIIL  so  that  as  well  the  spiritualty  as  the  tempo* 
**,raity  had  swerved  from  the  obedience  to  the  see  apostolic^ 
**  and  declined  from  the  unity  of  Christ's  church,  and  so 
*J  continued  until  her  Majesty  was  first  raised  up  bj^  God 
0  ^l  ,to  the  throne,  an^  then  married  to  the  king }  to  whom 
*J  fas  unto  persons  tmdefiled,  and  bj/  God^sgoodjiess  preserved 
^l^frorn  the  common  infection)  and  to  the  whole  realm,  the 
"^apostolic  see  liad  ^ent  /A^  lord  cardinal  Pole,  legate  dc 
*f  latere f  to  call  them  home  again  into  the  right  way,  from 
*^^  whence  they  h^d  a  long  while  wandered :  that  they^seeing 
•^  their  errors,  had  acknowledged  them  (which  the  twoiiouses 
**  did  upon  (heir  knees)  (a)  to  that  most  reverend  father,  and 
'f  by  him  were  received^  at  the  intercession  of  the  king  and 
>*  queen,  into  the  unity  and  bosom  of  the  church ;  and  that 
'^  they  then  made,  an  humble  submission  and  promise,  for 
*'  a  declaration  of  their  repentance,  to  repeal  si;ich  acts  as 
*^  oad  been  made  since  the  twentieth  year  of^  Henry 
^*  Yin.  against  the  supremacy  of  the  pope.''  Then 
foIlowA  the  supplication  of  the 'two  houses  to  the  king  and 

Jraeen  for  tbeia  to  intercede  with  the  car4inal  to  obtain 
rom  the  jpope  a  /emission  of  all  oensure^  and  sentences 
which  they  had  iocurred  by  the  laws  of  the  c'hurch,,and  to 
be  received  into  the  church:  all  which  having  \>een  per* 
formed'^  they  now  proceeded  in  this  statute  to  K^omplisb 
( their  pronDise^  and  repeal^  all  laws  made  agjaxnst  the  sapre^ 
npacy  of  the  see  of  Rome, 

The  first  repeal  was  of  that  part  of  stat.  21  Hen.  VUl. 
c.  13.  made  against  licer«ce9iu)d  dispensations  from  Borne 
for  pluralities. and  non-residenqe;  then  the  whole  of  statJ 
fS  Hen.  VIIL  c.  9.  agaiust  citing  out  of  the  diocese  where 
fir|>ersQn  dw^Us^esc^i^t  in  certain  caaesi  stat.  24  Hen.  Yllt. 
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c.  f  2.  that  appe&Is  in  ^ch  cases  as  had  beet)  used  to  be  pur- 
sued to  the  see  of  Rome,  should  not  be  had  or  used  witbiii 
the  realm:  stat.  25  Hen.  VIII.  c.  19.  called  the  submtS' 
sion  of  the  clergy;  stat.  25  Hen.  VIII.  c.  SO.  for  non* 
jiayment  of  first-fruits  to  the  see  of  Romg^  and  coiise- 
cratton  of  bishops  within  the  realm :  stat.  25  Hen.  VUL 
c.  21.  concerning  exonerating  the  king^s  subjects  from 
exactions  )ihd  impositions  before  that  time  paid  to  the  see 
of  Rome ;  and  for  having  licences  and  dispensations  wtthin 
the  realm,  without  suing  further  for  thenou  All  theie 
statutes  are  totally  repealed ;  as  was  stat.  26  Ren.  Vllt*  c.  1. 
concerning  the  king^s  highness  being  supreme  head  df  the 
church  of  England,  and  to  have  authority  to  reform  and  re* 
dress  all  errors,  heresies,  and  abuses  in  it:  stat.  26  Hen.  VIII; 
c,  14.  for  the  nomination  and  consecration  of  suffragans: 
stat.  27  Hen.  VIII.  c.  15.  empowering  the  king  to  name 
thirty-two  persons,  Clergy  and  lay,  for  the  makiitg  of  ec- 
clesiastical laws :  stat.  28  Hen.  VIII.  c.  10.  for  extinguish- 
ing the  authority  of  the  see  of  Rome:  stat.  28  Hen.  VQI. 
c.  1&  foe  the  ease  of  such  a^  had  obtained  pretended  lieedCes 
and  dispensations  from  thie  see  of  Rom^ :  all  that  part  ot 
stat.  28  Hen.  VIII.  c.  1.  which  concerns  a  prohibition  to 
marry  within  the  degrees  mentioned  in  the  act:  stat.  3t' 
Hen.  VIII.  c.  9.  authorising  the  king  to  txake  bi^ops  by 
his  letters  patent:  stat.  S2  Hen.  VIII. 'b.  38.  concerning 
pre-contra«^,  and  degrees  of  consanguinity :  stat.  35  HeD« 
Vin.  c.  S.  for  the  ratification  of  the  king's  stile:  such 
part' of  stat  35  Hen,  VlII.  c  I.  as  Concerned  th^  oath 
against  the  supremacy ;  and  all  o^s  theireupon  had,  niade, 
and  given,  were. declared  to  be  utterly  void  and  repealed:^ 
sUt.  3lr  Hen.  VIII.  c.  11.  that  doctors  of  the  citil  iMr^ 
bring  married,  might  etercise  ecclesiastical  jurisdiction : 
that  jf>art  of  sUt.  I  Ed.  Vt  t/12.  si^ct*  If.  which  puf^ish^ 
those  who  deny  the  kiiig^s  sirpf^m&ey.  That  clause  and 
all  other  clauses  in  that  act  contrary  to  the  supremacy  of 
ihe  pope,  and  all  other  acts  of  perSbunent  made  since  the 
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feweutiitb  of  Henry  Vlll.  against  the  supreme  authority  of 
thh  po{^'a  holiness,  are  generally  repealed. 

But  lest  the  repeal  of  these  laws,  and  the  admission  «of 
papal  authority  in  all  its  plenitude,  without  any  saving  for 
such  establishments  and  accidents  which  bad  been  produced 
of  late  yearS)  should  bring  the  property  and  condition  of 
many  into  great  hazard,  and  introduce  the  extremest 
oonfuiion,  it  was  necessary  to  go  further;  and  the  parlia^ 
ment  made  another  supplicacian  to  their  majesties  to  inter-^ 
oede  with  the  cardinal,  that  the  following  points  should  be 
settled  by  the  pope's  authority,  thai  all  oceasims^  say 
they  (a),  ofccnientiany  grudge^  suspicum,  and  trouble ffnay  be 
taken  atmy:  Ist^that  all  bishoprics,  cathedrals,  or  colleges, 
|iow  estabtisbed,  might  be  confirmed ;  2d,  that  marriages 
made  within  such  degrees  as  were  not  contrary  to  the  law 
^f  God  might  be  confirmed^  and  the  issue  declared  legiti« 
mate;  3d,  that  institutions  into  benefices,  and  4tb,  all 
judiciiil  process  tnigbt  be  cooflrmed^;  and  lastly,  that  all 
ietdements  of  hod  of  bithoprics>  monasteries,  or  other 
teligtoua  •houses,  might  continue  as  they  were,  without 
kny  trouble  from  ecclesiaatical  censures  or  the  lawfi.     . 

'  A  supplication  likewise  from  the  clergy  {h)  prayed  that 
the  lands  and  goods  of  the  clergy  might  remain  as  they 
were.  The  cardinal  made  a  dbpensation  as  to  all  these 
pattieulars  (r),  and  granted  them  fiiily ;  which  dbpensatiod 
Was  now  rMified  in  every  point  by  the  parliament  It  n, 
kewever)  in  addition  to  this,  enacted  (d)>  that  all  personi 
Md  bodies  corporate^  as  well  as  the  crown,  shall  enjoy  all 
the  posaessions  alkided  to,  as  they  were  tntitled  to  enjoy 
ihem.  before  the  first  day  of  tluit  parliament;  and  all 
assurances  of  land  by  Henry  VIII.  and  Edward  VX.  krt 
oonfitikied.  But  to  encourage  a  renewal  of  fifce  mobaisdc 
lnstStQitons>  it  was  enacted,  that  persons  seised  in  fee  might 
gite  lands  to  spiritual  corporations  withont  licehce  of  oort* 

(•)  Sect.  95.        {h)  SecU'dl.         («}  Sset  99.         (<!)  Sect.  3*; 
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main/ or  writ  of  ad  gttod  damnum^  aottarithstanding  tlie 
statutes  of  naortmaiu  (a);  icitb  reserve  of  a  tenore  lo  frank* 
ali^oigDCy  or  a  tenure  by  divine  service^  notwithslandlng 
the  statute  of  quia  emptores:  ibis  licence  to  alien  in  mort** 
main  to  continue  only  for  twenty  years. 

la  fine,  it  was  declaredf  that  tbe  see  of  Rome  was  ta 
have  and  enjoy  such  authority,  pre-eminence,  aod  joria* 
diction,  as  bis  holiness  did  or  might  exercise  by  his  sapre-» 
macy  (and  the  bishops  such  ecclesiastical  jurisdictioD)  be* 
fore  the  20th  year  of  Henry  YIII.  lu  this  manner  wis^ 
the  Roman  catholic  religion  and  the  papal  amthority  agaia 
established  by  la%f  • 

Having  so  far  considered  such  statutes  as  effected  altera^ 
tions  in  religion,  we  shall  now  mention  a  remackabin 
one  respecting  the  regal  state,  and  then  pcoceed  to  those 
concerning  persons  and  private  property,  with  tbe  ad^ 
ministration  of  justice.  i 

thority  of  a  bccausc  the  statutes  of  the  realm  attributed  all 
queen.  prerogative  and  pre-eminence  to  the  name  of 

kingf  together  with  the  pmnisbment  aod  correction  of 
offenders;  therefore  some  malicious  and  ignorant  persons 
had  pretended. to  think  that  the  qtieen  could  not  take  the 
benefit  anfl  privilege  of  them:  it  then  proceeds  to  make  a 
declaration  of  the  law  on  this  point,  and  enacts,  that  the 
law  of  this  realm  is,  thfit  the  kingly  or  regal  office,  with  all 
its.  dignity;,  prerogfitiye,  and  power,  being  invested  eitbo# 
in,  male  or  female,  ought  to  be  as  fully  deemed  and  takn  in 
the  one  as  in  the  other  i,  and  whatever  the  law  has  ap(K>9uled 
the  king  to  have  or  do,  the  same  the  queen  may  oojpy  aqd 
^zereise  without  doubt  CUT  question.  .  :  •  <. 
.  When  the  speaker  of  the  house  of  commons  brought  in 
this  bili^, many  wondered  what  could  Ji>e  the  int^^ntioD  of 
such  a)aw  on  a. matter  which  seemed  lo  be  without  dit* 

,•    ..  .      >  W8ect.5l.. 
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po  te«  Tbe  secnet  desfgn  of  thn  act  was  afterwyrds  rtiated 
by  Fleetwood^  the  recorder  of  London,  ta  Lord  ;Xmir^^, 
from  whose  miiintes  of  the  story  a  learned  prelate  has  . 
made  it  pi]blic'(a)v  The  bill,  ats first  brought  iri,  declared 
nk<^  that  the  queen  had  as  much  aatboritfy  ak  ikn$ri>rAd!f  of 
ker  progmiidrs.  It  was  objected  to  thii,  that  «lie  was 
thereby  declared  to  har^  as  much  aathority  as  William  thi 
CotK^oeror,  and  might,  Itke  him;  seize  all  the  lands  df 
Englishmen,  and  give  them  to  strangers:  this  suggestion, 
together  with  the  jealousy  theti  enterttfined  of  the  Spanish 
natoh,  induced  the  house  to  go  into  ti  c«>mmittee,  wlierd. 
thelMtl  ,w^s  at  length  Qualified,  aivd  mad^  to  speak  the  Ian* 
gnage  aboveimentiofied.  ' 

But  the' driginal  motive  for  tbe  act  was  this:  a'  booM 
Idid'been  presented  to  the  queen  b/tbe  imperial  ambassa^ 
dor^  in  whieh  were  skeflched  tK^  oi>tllnes  ^  a  pia^  of  g(^ 
▼ernment  fbr  the  qiieen  to  adbpt.'  She  was  to  uke  ad«  , 
wntageof  Ih^  fiotion;that  ail  litkiitati^ns^by  stutQ(ere»i»die 
regal  power  regarded  kings,  and  lyot  queens,  of  Engknd; 
she  was  t»  declare  hersdf  a  conqu^rof  ;or,  that  ste  sucv 
eeieded  by  the- comition' law,  and  no€  b^  statute,  whiofa 
Cduld  tiot,  upon  tbe  above^merttion^  pvin^iplepbivid  hbf^ 
and  thus  she  Was  to  b^  at  liberty  t^  establish  relfgion  aind 
governmerit  a^  she?  pleased.  It  is  said > '  th^  tfae^  tfdemi 
yefymjbck  to  her  honour,  eKpressed  a  disli^q^of  thirb^rfd 
perfbroran^e,  and  thought  the  design  od>mra)*y  to'ber  cdrof. 
nation  oath;  and  halving  communkat^d  it  to  6<initi9urjtv 
'm  the  ambassadors  presi^nce,  cofhtivitt^d  it  to'  the  tbiaMf 
with  isome  rebake  of  his  excellency,  for  presutYnngtotsJAptf 
her  with  sQ^h  projects.  G^fdtoer'was  a4^riiv^  at'thin 
bold  bifgtntitVig  of  th<^' Spanish  itoflv^ence'!  and  tai  pt^renl 
su^b  deigns  f6t  th^  future,  he  dMfw'thb  act,  ti  irjpiids; 
though  h6  se!emed  tolntend-ati  adtmtage  to  khe  qtieen>-brQ 
putting  her  title  beyond  dispute;  yet  he  really  meant  that 

(•)  Bam.  ftef.  Tol.  |£  958.  '       / 
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she  should  be  restradned  by  all  those  laws  to  Which  the  for* 
mer  kings  of  England  had  consented. 

We  have  not  bad 'occasion  to  speak  of  any  parliamen- 
tary provision  on  the  article  of  purveyance  since  the  time 
of  Edward  III  (a).  The  only  object  had  since  been,  to  pro* 
cure  a  due  and  regular  execution  of  those  acts,  without 
making  any  new  ones(i).  As  a  popular  measurei  in  the 
reign  of  Edward  VL  the  operation  of  purveyance  was 
suspended-  for  three  years,  except  for  barges,  ships,  carts, 
and- things  necessary  for  carriages:  it  was  provided,  that 
for  post-horses  a  penny  a  mile  should  be  paid;  for  cart» 
four- pence,  if  for  the  household ;  if  for  the  wars^  three- 
pence (c).  This  act,  however,  had  oo  long  continuance : 
but  in  the  next  reign  some  regulations-  of  a  permanent 
nature  were  made  on  thb  head.  It  was  ordained  by  stat« 
d  and  3  Ph.  and  Ma.  o.  6.  that  no  commissions  of  pur* 
veyance  should  be  for  any  more  than  six  months:  they 
were  to  contain  the  counties  within  which  the  purveyance 
was  to  be  made,  and  opposite  each  county  blanks,  where 
were  to  be  written  the  thingsto  be  purveyed  in  each,  with 
their  several  prices,  and  the  name  subscribed  of  the  con* 
stables  who  were  employed  to  procure  them,  and  were  privy 
to  their  delivery ;  a  docket  of  which,.subscribed  by  the  com- 
missioner of  purveyance,  was  to  be  lodged  with  the  several 
constables  upon  the  delivery ;  who  were  to  give  it  to  the 
justices  of  the  place ;-  and  they  were  to  certify  the  contents  > 
of  such  dockeu  to  the  stewards  of  the  household*  All  former 
statutes  against  purveyol%  and  takers  were  thereby  extended 
to  their  undertakers,  deputies,  and  servants ;  and  all  com- 
missions for  purveyance  were  henceforward  to  be  in  tha 
English  language.  By  another  chapter  of  the  same  sta- 
tate(<f),  it  was  ordained,  in  conformity  with  an  ancient 
privilege  of  the  two  universities,  that  there  should  be  no* 


(«)  Vid.  aat  Tol.  JL  370.       (h)  Vid.  ant  v«l.  UL  V%  STS.        (f)  SUt. 
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purveyance  within  five  miles  of  Oxford  or  Cambridge, 
except  when  the.  king  or  queen  came  there. 

The  article  of  vagrancy  and  begging  seems  to  have  be'-^ 
come  a  greater  grievance  than  ev^r;  and  in  the  spiicitude- 
to  correct  and  suppress  the  effscts  pf  this  evil,  the  parlia- 
ment, daring  these  two  reigns,  more  than  once  changed 
its  system  of  conduct.    The  first  interposition  was  by  stat. 
1  Ed.  VL  c.  3.  which  laments  the  increase  of  vagabonds, 
and  declares  them  to  be  more  in  numker  than  in   the  poor 
other  regions.  The  design  now  was  to  treat  such    ^"'•* 
offenders  witfi  extreme  severity :  this  act,  therefore,  begins 
with  repealing  all  former  laws  for  the  punishment  of  vaga- 
bonds and  sturdy  beggars ;  it  then  ordains,  that  any  person 
may  apprehend  those  living  idly,  wandering,  and  loitering 
about  without  employment,  being  servants  out  of  place,  or 
the  like,  and  bring  them  before  two  justices,  who,  upon 
proof  by  two  witnesses,  or  confession  of  the  party,  were  to 
adjudge  such  offender  to  be  a  vagabond,  and  to  cause  him. 
to  be  marked  with  a  hot  iron  on  the  breast  with  the  mark 
of  V^.and  adjudge  him  to  be  a  slave  to  the  person  who 
brought  and  presented  hioii  and  to  his  executors,  for  two 
years.    The  person  was  to  keep  him  upon  bread,  water,  or 
small-drink,  and  refuse-meat,  and  cause  him  to  work  by 
beating,  chaining  or  otherwise,  in  any  work  or  labour  he 
pleased,  be  it  ever  so  vile.    If  such  slave  absented  himself  > 
from  his  master  within  the  two  years,  for  the  space  of  four- 
teen days,  then  he  was  to  be  adjudged  by  two  justices  to 
be  marked  on  the  forehead,  or  the  ball  of  the  cheek,  whh^ 
a  hot  iron  with  the  sign  of  an  S,  and  farther  adjudged  to 
be  a  slave  to  his  master  for  ever ;  and  if  he  run  away  a  se*  • 
cond  time,  he  was  to  be  deemed  a  felon*    Any  pecson  to 
whom  a  man  was  adjudged  a  slave,  had  authority  to  put  a 
ring  of  iron  about  his  neck,  arm,  or  leg.    A  similar  course 
of  treatment  was  by  act  directed  for  clerics  convict,  which 
will  be  considered  in.another  place. . 

Any  cliild  of  the  age  of  five'years^  and  under  fomteeui 
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wandering  with  or  witbont  sticb  vagabonds  might  be  taken, 
and  adjudged  by  a  jostice  to'  be  servant  or  apprentice  to 
the  apprehender  fill  twenty  years  of  age  if  a  fennale,  and 
ttventy-fbnr  if  a  oian-child :  the  child  to  be  treated  as  a 
^re,  and  punished  with  irons  or  otherwise,  if  he  run 
away.  The  master  might  assign, and  transfer  such  slaves 
foir  the  whole  or  any  part  of  their  time.  If  such  slaves, 
either  during  their  slavery,  or  after  they  were  set  free, 
beat  or  wounded  their  masters,  or  conspired  with  others 
so  to  do,  they  were  to  suffer  as  felons,  unless  the  person 
injured  would  take  the  offender  as  a  slave  for  ever. 

.  *  If  vagabonds  were  not  iapprehended  in  the  before-men- 
tioned manner,  every  justice  was  required  to  make  search 
for,  and  examine  all  persons  of  that  description ;  and  hav- 
ing enquired  of  any  one  so  apprehended,  the 'town,  city, 
or  village  where  he  was  bom,  he  was  to  send  him>  with  a 
writing  oni  parchment  testifying  his  vagrancy  and  settle- 
ment, from  constable  to  constable,  to  the  head  officer  of 
siich  place ;  to  be  made  a  slave  to  the  ifnhabitants  thereof, 
ih  some  publib  woiks,  for  the  term-^  and  under  aA  the  cir- 
cbmstances  before-mentioned  in  the  case  of  any  private 
master ;  with  a  penalty  on  the  place,  if  such  slave-  was . 
suffered  to  pass  three  working-days  without  employment. 
Such  towns  and  the  inhabitants  might  assign  or  transfer 
their  slaves,  as  private  masters.  If  it  happened  -that  the 
vagabond  was  not  born  at  that  place,  he  was  to  be  made 
a  slave  to  the  inhabitants  for  the  lie  he  had  told,  and  was 
to  be  marked  with  an  S.  Foreign  vagabonds  were  to  be 
treated  in  the  same  manner  as  English,  except  the  marking 

•  in  the  breast  or  face;  and  they  were  to  be  sent  to  the  next* 
port  to  work  till  they  could  be  conveyed  abroad,  at  the' 
cost  of  the  inhabitants.  ^ 

'  Thus  far  of  vagabonds :  those  idle  persons  who,  from' 
tfadr  infirmities,  could  not  be  properly  treated  as  such,' 
and  who  were  born,  or  had  been  for  the  most  part  conver-' 
aant  and  abiding  for  the  space  of  three  years  in  any  place, 
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i^ere  to  be  sought  oot  before  a  certain  daj  mentioaed  in 
the  act,  by  the  bead»oflficer  of  the  place,  and  provided  with 
cottages,  ^r  other  convenient  houses  td  be  lodged  iti^  avd 
relieved  and  cured  by  the  devotion  of  the  good  people  of 
the  place. '  None  but  such  as  were  bjbtn  there,  or.  htfd 
been  conversant  and  abidir^  for  the  abov^  space,  were 
after  that  day  to  remain  and  beg  abroad  within  the  pre- 
cinct of  the  place ;  and  a  penalty  was  imposed  on  the  head- 
officer  suffering  it  three  days;  For  the  clearing  away  of 
such  as  were  not  so  settl^,  head-officers  were  required  to 
make  a  search  every  month,  and  send  them  away  in  carts 
or  otherwise,  from  constable  to  constable,  to  theif  p)roper 
settlement,  under  penalty  for  neglect  of  such  search.  If 
such  iqfirm  persons  were  not  wholly  disabled  from  work- 
ing, the  inhabitants  were  to  provide  them  work  in  com* 
mon,  or  appoint  them  to  such  private  persons  as*  wouhl; 
and  such  as  refused  to  work,  or  run  away,  were  to  be  pu- 
nished discretionally  with  chains,  beating,  or  otherwise. 
For  the  promotion  of  this  plati,  the  parson  or  curate  every 
Sufiday,  after  reading  the  gospel,  was  to  exhort  the  peo- 
ple to  remember  the  poor  people,  their  brethren  in  Christ, 
born  in  the  same  paridi^  and  needing  their  help. 

The  parliament  did  not  rest  content  with  this  act.  The 
great  and  unexampled  severity  of  those  provisions  about 
^avery  had  prevented  it  from  being  carried  into  execntioA. 
Soiriething  new  was  therefore  done  on  this  subject  a  fe# 
years  after.  By  stat.  8  and  4  Ed.  VI.  c*  16.  the  before- 
mentioned  statute  and  every  other  act  on  this  subject,  ex- 
cept Stat.  22  Hen.  VIII.  was  repealed ;  ^nd  it  was  ordaiii- 
ed,  that  the  ordering  of  vagrants  and  beggars  ^ould  depend 
upon  Stat.  22  Hen.  VIILc.  l^.(a)  which  statute  was  confirm- 
*ed  for  ever :  in  addition  to  which  this  statute  re-enacts  all 
the  provisions  of  the  former  act  of  this  reign  respecting 
settlements,  the  passing  of  vagrants,  the  providing  for  the 
infirm,  and  setting  them  to  work,  in  the  very  words  of 

(«)  Vid.  snt  SS5. 
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that  statute,  except  the  punisbmeot  of  slavery.    The  fK» 
.  rectioQ  about  children  was  altered  in  this  way :  the  cbiU 
was  to  be  brought  into  the  open  sessions  by  the.apprehen- 
der,  who  was  to  promise  to  bring  it  up  in  honest  labour 
till>  if  a  womani  the  age  of  fifteen  ;  if  a  man^  of  eig^hteen ; 
upon  which  the  justices  were  to  adjudge  the  child  to  be  a 
.  servant,  taccording  as  the  law  and  custom  of  the  realm  is  of 
servants  without  wages.     If  the  child  ran  away,  it  was 
to  be  puiiisiied  by  the  stocks,  or  at  the  master's  dis- 
cretion, who  might  also  have  a  justice's  warrant  under  the 
.  statute  of  labourers ;  and  if  any  person  inticed  such  child 
•  away^  the  master  might  have  an  action  on  the  statute  of 
.  labourers.    Two  neighbours  might  complain  to  the  session 
.  if  the  child  was  maltreated,  and  the  justices  might  dis- 
.charge  biip  from  jbhe  service^  and  assign  him  to  another 
m»ster. 

In  the  following  parliaqoent  thisnaatter  was  again  taken 
up.  By  Stat.  5  aixl  6  Ed.  VI.  c.  S.  the  stat  d2  Hen.  VIIL 
c.  12.  and  Stat.  3  and  4  Ed.  VI.  c.  16.  were  confirmed; 
.  subject,  however,  tg  the  following  corrections.  The  first 
.of  these  amendment;»  has  more  the  appearance  of  a  com^ 
pulsory  levy  for  support  pf  the  poor,  than  any  thing  we 
have  yet  met  with.  In  cities,  boroughsi  and  towns  corpo* 
rate,  the  nmyor  or  head«officer,  and  in  other  parishes  the 
vicar  or  curate  and  the  churchvmrdens,  were  to  have  a  r^ 
gister  of  the  inhabitants  and  householders,  and  of  the  needy 
persoq^  not  fible  to'support  themselves;  and  with  this,  they 
were, in  the  churcb,^  quiedy  after  divine  service,  to  call  to^ 
.gether  the  inbabitantsand  householders, and  elect  and  nomi- 
nate out  of  t  bem,yearly,  two  or  more  to  be  col  lectors  of  aims. 
These  pollectors,  the  Sunday  following,  while  the  people 
were  at  churchy  and  had  heard  Qod's  holy,  word^  were 
gently  to  ask  ^nd  demand  of  ^ety  m^n  and  woman, 
what  they  would  be  content  to  give  weekly  towards  the 
relief  of  the  poor,  which  was  to  be  written  in  the  register. 
Af^^r  thisi  the  collectors  were  tQ  gather  and  distribute 
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^acb  alms  weekly  to  the  poor  for  their  support,  or  to  put 
them  to  labour)  as  it  seemed  best.  These  collectors  were 
to  account  to  the  principal  persons  beforementioned  every 
quarter,  at  which  any  of  the  parish  might  be  present; 
and  when  they  Went  out  of  office,  they  were  to  deliver  over 
ail  surplusses  to  the  common  chest  of  the  church.  If  they 
refused  to  account,  the  ordinary  might  proceed  against 
them  with  spiritual  censures.  If  any  refused  to  contribute, 
the  parson,  vicar,  or  curate,  and  churchwardens  were 
gently  to  exhort  him  towards  the  relief  of  the  poor :  if 
he  would  not  be  persuaded,  then,  upon  certificate  of  the 
parson,  vicar,  or  curate,  the  bishop  might  send  for* him, 
and  try  to  persuade  him,  and  so,  according  to  his  discre* 
tion,  take  order  for  the  reformation  thereof. 

In  the  next  reign  we  find  another  act  for  the  relief  of  the 
.  poor.  By  stat.  2  and  S  Ph.  and  Ma.  c.  5.  the  two  favou- 
rite statutes,  €2  Hen.  VIII.  c.  12.  and  3  and  4  Ed.  VI.  c. 
16.  were  confirmed,  and  declared  to  be  in  full  force;  af- 
ter which,  this  act  goes  on  to  exact  the  same  prbvisions  as 
had  been  made  by  stat.  S  and  6  Ed.  VL  about  appointing 
collectors,  with  their  gathering,  distribution,  and  ac« 
counts.  To  this  it  was  now  added,  that  if  a  parish  was 
too  small  to  support  its  own  poor,  then,  upon  certificate  to 
the  justices  of  the  county,  two  of  them,  upon  examina- 
tion of  the  matter,  might  grant  a  licence  under  seal  to 
such  of  the  poor  as  they  thought  proper,  to  beg  abroad. 
In  towns,  the  chief  officer  was  to  exhort  a  wealthy  pa- 
rish  to  assbt  a  poorer*  If  persons  so  licensed  to  beg  ex* 
ceeded  the  limit  prescribed  to  them,  they  were  to  be  pu- 
nished as  vagabonds,  according  (o  stat.  22  Hen.  VIII. 
Such  licensed  persons  were  to  have  a  badge  on  the  breast, 
and  back  of  the  outer  gannent.  This  act  was  only  ^em« 
porary,  and  at  the  end  of  tlie  first  session  of  the  next  par*' 
liament  it  expired ;  so  that  the  regulation  of  the  poor,  at 
the  close  of  this  reign,  stood  upon  stat.  22  Hen.  VIII. 
p.  18.  sut.  3  and  4  J^.  VL  c^  16.  and  sUt.  5  and  6  Ed.  VL 
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f^  9«  f^ul  th?^  wi^r^  jUt^nrards  iuperseded  by  other  4i^gii« 
l^t^9DS  i^t^Q  ceign  of  queen  Eli^bctb* 

^or.tl^p  b^^r  /QfdeuBg  of  the  military  state,  several 
j]^a|risipns  .w<ire  made  by  statute  in  the  reign  of  £(K  VL 
fef peptuig  poJ4ier«(^)  and  muster^ ;  and  sopie  acts  paissed  for 
fiWDtainlog  ia  yig^iir  aod  readiness  tbe  ancient  militia(^)u 
. .  T<>  >aj^  ^way  ^mptations  to  idleness  is  the  inostjefiec«> 
^l  way  of  (guardipg  against  the  increase  of  that  order  of 
people  who  are  theobjepis  of  the  foregoing  laws.  A  law  vms 
foad^  ^  lesfeo  the  number  of  tipiing  and  gaming-houses* 
TipHftg  «n«  %^tat.  5  and  $  Ed*  VI.  c  85.  twojusticcs  hare 
{amiHg-.h^uies.  j^mliprity  |p  remove  and  put  away  tbecommofi 
a^lling  of  ale  and  beer  in  commoo  alehouses  and  tipJing^ 
blouses,  in  suqh  towns  and  places  as  they  thought  meet 
If  ene  weire  to  keepsueh  bouse»  unless  admitted  and  allowed 
in  opea  sessions,  or  by  two  justices ;  and  they  were  also  to 
give  a  ic^pg-nisaoce  for  not  u^ilig  unlawful  games,  and  far 
th^  m«MmenaiicQ  of  geod  order  and  rule.  This  was  to  be 
gertiSed  %Q  the  9es$ion9>  where  the  justices  might  inquire 
b^*  indictmeotf  iofarinatioiu  or  otherwise^  if  such  persona 
l^  br€!l^e,theirrecognisaQCe.  Persons  selling  liquors  witk» 
Pjtt  S9cb  authprityt  might  be  committed  to  gaol  for  three 
diy^t^Rfi  .^Ul  ibfiy  entered  into  a  recQgniaance  not  to  keep 
apy  «uch  bouse*.  The  lichees  to  keep  gaming^hoiiaesj 
^bu?h  were  flaoct](ODed>  as  we  have  seen,  by  the  statutes  of 
^^^.Y PS.(f)  werf^ greatly  abuted,  aad  became  the  aouree 
cf  .mucb.cvit  To  remedy  this,  it  was  enacted,  by  stat..2  and 
3  Ph.  ap4  M^it  Oil  '9*  that  every  licence,  «placard|  or  gram, 
fpr  the  keeping  aoy  bowjing-alley,  dicing^bouse,  or  for 
otbei^.  unlawful  gamf^,  should  be  null  and  Void. 

>  XW.  parliament  were  oct  ioat^ntive  to  such  objects  as 
CQ|i9eri)ed  the  pilbUc  weal,aiid  improvement  of  the  coon* 
try«    Au^oDg  ti^ie,,the  fir«t  was  agriculture.    We ^  find  a 


(^>  fttat.  t  sad  S  Ed.  M.  c,  S.  sod  itst  4  sod  5  Pb.  and  Ms,  c.  9. 
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statute  of  Edwrard  VI.  for  the  improvement  of  common 
aud  waste  lands  (a),  in  confirmation  of  thestat.  of  Merton, 
c.  4.  and  stat*  West.  8.  13  £d*L(i)  c.  46.;  and  fur* 
tber,  all  persons  recovering  in  an  assise  on  either  of  those 
statutes,  were  to  liave  treble  damages.  It  was  however 
provided,  that  where  houses  bad  been  built  upon  waste 
grounds,  not  baviug  three  acres  inclosed,  and  an  orchard, 
garden,  or4)ond,  not  exceeding  two  acres,  which  did  no 
hurt  to  the  waste,  and  were  a  great  convenience  to  the 
owner,  they  sbookl  not  be  considered  as  within  the  meank 
log  of  th^  above  stattites*  This  proviso  was  in  favour  of 
husbandry  and  cultivation.  The  preferring  of  tillage  to 
pasture,  as  had  been  done  by  former  statutes,  with  the 
support  of  fiarm-bouses,  and  other  expedients  for  promot* 
iiig  h^bandry,  were  insisted  upon,  and  encourageid  by  Mii 
Teral  statutes  (c). 

.  The  course  of  trade,  and  the  conduct  of  manufac- 
tures,  still  pontinued  to  engage  the  notice  of  the  legis- 
lature ;  but  the  number  of  acts  about  buying  and  sellings 
leuioiog  servants  and  apprentices,  are  too  tedious  to  make 
a  part  of. our  enquiry.  The  principal  of  these  was  stat. 
$  and  6  Ed.  VI.  c  14.  which  gives  a  definition,  and  di<* 
rects  the  puniabo^ent,  of  certain  ofienders  against  the  fair 
dealer,  called  ingrossers,  forestallers,  and  regraters*  * 

Among  the  regulations  respecting '  trade,  we  may 
reckon  the  repeal  of  the  stat.  3*7  Hen.^VIII.  c.  9.  con« 
Ncerning  usury.  It  is  complained  by  stat.  5  and  6  Ed.  VI, 
c.  30.  that  the  former  act  had  been  construed  to  give  a  li- 
cence and  sanction  to  all  usury  not  exceeding  ten  per  cent. ; 
but  this  constiliction  is  declared  to  be  utterly  against  scrip- 
ture, and  therefore  all  persons  are  forbid  to  lend,  or  for- 
bear by  any  device,  for  any  usury j  increase,  lucre,Mnte* 
rest,  or  gain  whatsoever,  on  pain  of  forfeiting  the  thing, 


(•)  Stat.  3  uwl  4  Id.  VL  o.  a      (i)  Via.  ant  toI.  I.  SS9,  smd  vol.  II.  S09. 
(0  St*t.S«idSXd.TI.c.5.    StotS«Ml9Pb,awlMa.t.S. 
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aad  the  ustiry,  or  interest,  and  of  being  imprisoned  and 
fined  ;  and  so  the  law  stood  till  the  ISth  of  Elizabeth. 

Respecting  games  and  diversions,  an  act  was  made  in 
ibe'spirit  of  those  in  the  time  of  Henry  VIII.  (tf)  about 
band-guns,  by  which  shooting  hail-shot  was  prohibited  ab- 
aoluteiy  (6),  even  to  persons  licensed  to  shoot  by  the  former 
acts.  On  the  other  hand,  a  statute  of  Henry  VIII.  against 
the  shooting  of  wild- fowl  was  repealed  (c). 

A  proper  administration  of  justice  and  of  serviees  of 
trust  was  promoted  by  an  act  against  the  sale  of  offices. 
This  is  Stat.  5  and  6  Ed.  VI.  c.  I^.  which  enacts,  that 
if  any  person  sell  an  office,  or  take  any  money  or  other 
profit,  directly  or  indirectly,  or  any  promise  of  it,  for 
any  office  or  deputation  of  office,  or  to  the  intent  that  any 
person  shall  have  an  office  which  concerns  the  administra- 
tion or  execution  of  justice ;  the  receipt,  or  comptroU- 
ment  or  payment  of  any  of  the  king's  -treasnre ;  or  sar-^ 
yeying  of  any  of  the  king^s  castles,  manors,  lands;  or 
any  of  the  customs ;  or  the  keeping  of  any  of  the  king's 
towns,  castles,  or  fortresses ;  or  any  clerkship  in  a  court 
of  record ;  the  person  so  taking  any  reward  or  promse  of 
reward  for  selling,  sbsdl  be  judged  to  lose  and  forfeit  all 
right,  interest,  and  estate,  which  be  has  in  soch  office ; 
and  the  person  inakiog  such  offer  to  purchase,  shall  be 
deemed  incapable  to  enjoy  the  said  office:  and  all  bargains, 
bofids,  covfsnants,  and  iigreemeuts,  concerning  such  a 
transaction,  are  declared  void.  This  act,  however,  is  not 
to  extend  to  offices  of  inheritance;  nor  to  the  parkersbip, 
or  keeping  of  any  park,  bouse,  manor,  garden,  chase, 
or  forest ;  nor  to  the  cbief-justices  of  the  king^s  bench 
and  common-pleas,  nor  to  justices  of  assize ;  who  are  left 
at  the  same  liberty  to  dispose  of  offices  as  before  this  act. 
Payment  of  Several  regulations  were  made  .  by  stat.  2 
tythes.  and  S  Edward  VI.  c.  13.  respecting  the  pay- 

(0)  Vid.  ant.  999.  (»)  Stat  2  aad  3  Ed.  VI.  c.  U.  (c)  Stat.  »and 
4Ed.  VI.c,7. 
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roenc  of  tythes;  ail  which  contributed  to  secure  the 
clergy  id  a  more  regular  receipt  of  that  inconvetiienty 
though  substantial  and  effective,  provision*  The  act 
begins  by  confirmiDg  the  stat.  21  Heo.  VIII.  c.  20.  and 
S2  Hen«  VIU.C.7.  («)  both  made  on  the  same,  subject^ 
and  with  the  sabue  view.  In  order  to  further  the  intention 
of  the  makers  of  those  two  laws,  it  moreover  enacts,  that 
every  one  of  the  king's  subjects  shall  truly  and  justly,  with- 
out fraud  or  guile,  set  forth  and  pay  bis  predial  tythes^  in 
their  proper  kind,  as  they  rise  and  happen,  in  the  manner 
they  had  been,  or  ought  to  have  been  paid  for  the  last  forty 
years  before  that  act:  and  none  shall  carry  away  such 
tythes  before  he  has  set  forth  the  teotb  part,  or  agreed  for 
it  with  the  parson^  yicar,  or  proprietor,  under  the  penalty 
of  forfeiting  the  treble  value  of  the  tythes  so  carried 
away.  So  far  a  temporal  remedy  in  the  secular  courts  is 
given  for  a  breach  of  this  duty.  lu  the  next  clause  of  the 
act,  a  remedy  is  given  io  the  spiritual  court  for  the  like  in- 
justice ;  for  tbe  act  »ys,  as  often  as  the  predial  tythes 
shall  be  due,  tbe  party  to  whom  they  ough(  to  be  paid,  or 
.  his  deputy,  may  come  and  view  them,  to  see  that  they  are 
justly  set  forth.  And  if  any  person  carry  them  away  be- 
fore  they  are  set  forth,  or  wkbdraw  them ;  or  prevent  tbe 
parson,  vicar,  or  proprietor,  or  their  deputies,  from  vieW- 
ing  them,  as  beforementioned,  by  reason  whereof  the  tytbe 
is  lost,  impaired,  or  hurt ;  then,  upon  complaint  to  the 
spiritual  judge,  the  party  ofiendiug  b  to  pay  double  the 
value  of  tbe  tythes  so  taken,  lost,  withdrawn,  or  carried 
away,  besides  costs  of  suit. 

These  are  the  two  general  provisions  relating  to  thecoU 
lectioo  of  predial  tythes:  the  remainder  of  this  act  is  taken 
up  with  other  matters  incident  to  tythes  of  various  kinds; 
all  of  which  have  beep  considered  in  a  former  part  of  this 
ilistory  {b).     Persons  (c)  who  depasture  tythable  cattle 

l0)  Tid.  apt.  SM.  (»)  Vid.  aat.  S4.  (c)  flecU  3. 
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in  waste-grounds  whereof  the  parish  is-  not  certainly 
known,  are  to  pay  the  tithe  of  such  cattle  to  the  parson 
or  proprietor  of  the  parish,  hamlet,  or  town,  where  they 
d welJ.  Waste*grounds  which  bad  paid  no  tythes  before  this 
act,  by  reason  of  their  barrenness,  were,  at  the  end  of  seiren 
years  next  after  being  folly  improTcd,  to  pay  tythe  of  com 
and  hay^rowing  there  (a).  Etrery  person  exercisipg  mer- 
chandize, bargaining  and  selling,  clothing,  handicraft,  or 
other  art  or  faculty,  who  had  paid  personal  tythes  within 
forty  years  before  this  act,  is  yearly,  before  Easter,  to  pay 
for  his  personal  tythes  the  tenth  part  of  his  clear  gains ; 
his  charges  and  expences,  according  to  his  estate,  condi» 
tion,  or  degree,  to  be  therein  abated  and  deducted.  But 
these  provisions  were  not  meant  to  Infringe  either  compo- 
sitions real  (b)^  or  any  custom  by  which  handicrafts-men 
might  have  formerly  paid  their  personal  tythe  (<r)«  If  any 
person  rrfuse  to  pay  his  personal  tythe,  as  above  ordered, 
the  ordinary  may  call  him  before  him,  and  may  examine 
bim  by  all  lawful  means  other  than  by  his  own  corporal 
oath  (if),  concerning  the  true  payment  thereof. 

Ofierings  and  the  tythes  ef  fish  are  to  be  paid  as  here- 
tofore, according  to  the  custom  of  different  places  (e).  It 
was  provided,  that  the  inhabitants .  of  the  city  of  London 
and  Canterbury,  with  their  suburbs,  and  every  other  town 
or  place  where  they  have  been  used  to  pay  their  tythe  by 
their  bouses,  shall  not  be  taken  as  within  the  meaning  of 
thh  act  f/J.  A  custom  which  had  prevailed  in  Wales,  of 
degianding'a  tythe  of  cattle  and  other  goods  given  at  the 
marriage  of  any  one,  was  hereby  abrogated  (^). 

The  rest  of  this  act  concerns  judicial  proceedings  for 
recovery  of  tytlies.  Suits  for  subtraction  of  tythes,  or 
any  of  the  beforementioned  duties,  are  to  be  in  the  eccle- 
siastical court,  and  not  before  any  other  judge  (A).    Any 

(a)  Sect.  5.  (&)  Ibid.  4.  (c)  Ibid.  S.  {d)  Vid.  ant  SS. 

l€)  Sect  UKil.  ff}  Ibid.  IfL  (g)  Ibid.  16.  {k)  Ibtd.  13. 


eHAP.  xxxt.       PHIUP  AND  MARY.  461 

party  disobeying  the  ecclesiastical  sentence  may  be  excom- 
municated ;  and  if  he-  wilfii^ly  so  remain  for  forty  days 
after  publtcatiofi  thereof  in  the  parish-church  or  place  where 
he  dwells,  the  spiritual  judge  may  signify  the  same  to  the 
king  in  chancery,  and  thereupon  require  process  deexcom^ 
municato  capiendo.  *  That  such  suits  may  not  be  wantonly 
delayed  by  prohibitions,  before  any  prohibition  shall' be 
granted,  the  party  suing  for  it  is  to  deliver  to  some  of  the 
judges  of  the  court  sttrue  copy  of  the  Tibel  depending,  and 
under  the  copy  is  to  be  written  the  suggestion;  and  if  the 
suggestion  is  not  proved  by  two  honest  and  sufficient  wit-  . 
nesses,  within  six  months  after  the  proliibttion  afrarded^ 
there  is  to  go  a  consultation ;  and  double  costs  and^daniages 
are  to  be  recovered  against  the  person  suing  the  prohibition, 
to  be  assessed  by  the  court  granting  the  consultation. 
However,  lest  it  might  be  imagined  that  the  jurisdiction  of 
the  spiritual  judge  was  intended  to  be  hereby  enlarged,  it 
is  provided  that  (a)  he  shall  not  bold  pled  of  any  thing  con*^ 
trary  to  stat.  West.  2.  13  Ed,  I.  c.  5.  artkuli  cleri^  eircum- 
specti  agatisf  silva  cttdua,  the  treatise  de  regiA  prohibitHme, 
or  Stat.  I  Ed.  III.  c.  10.  {b)  or  of  any  matter  which  belongs 
to  the  king's  court. 

To  protect  the  clergy  in  anoCher  instance,  an  act  was 
made  in  the  same  sessions  to  moderate  and  qualify  the 
pen2Hty  of  deprivation  from  all  their  ecclesiastical  prefer- 
ment, inflicted  by  stat.  26  Hen.  VIII.  c.  8.  on  those  who 
were  certified  by  the  collector  not  to  have  paid  their  tenths. 
It  was  now  declared,  by  stat,  2  and  S  Ed.  Vl.  c.  20.  that 
such  defaulter  shall  be  deprived  ipso  facto  of  that  only 
dignity,  benefice,  or  other  spiritual  promotion,  whereof  the 
certificate  shall  be  mtide;  and  they  are  no  longer  to  be 
thereby  disabled  from  cuijoying  any  other  benefice  or  pre- 
ferment.   The  papistical  piety  of  queen  Mary  dictated 

another  application  of  tenths  and  first-fruits  of  ecciesiasticar' 

* 

(•)  S«ct.  15.  •  (h)  Vid.  Mt.  vol.  If.  \9i.  SIS.  S91.  SfB.  988. 
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preferments.  They  were  by  stat.  2  and  3  Ph.  and  Ma.  c.  4. 
no  longer  to  be  paid  to  the  queen ;  and  the  tenths  before 
that  paid  according  to  stat.  26  Hen.  VIII.  c.  3.  were  to  be 
employed  to  other  godly  purposes. 

Xhe  statutes  which  next  deserve  our  notice/ are  such  as 
relate  to  certain  special  modes  of  redress;  as  the  traverse  of 
offices,  the  impounding  of  distresses,  and  the  sale  of  stolen 
horses;  after  which  will  naturally  follow  such  alterations 
and  improvements  as  were  made,  during  these  two  reigns, 
in  the  more  general  remedies,  and  the  execution  of  jU&tice. 
Traverse  of  The  istat.  2  and  3  Ed.  VI.  c.  8.  was  made  in 
offices,  favour  of  such  persons  as  used  sometimes  to  be 

precluded  of  their  rights  (a)  by  untrue  finding  of  offices. 
As  for  instance,  persons  holding  terms  for. years,  or  by  copy 
-  of  court*roll,  were  often  put  out  of  their  possession  by  rea- 
sou  of  inquisitions,  or  offices  found  before  escheators,  com- 
missioners, and  others,  intitling  the  king  to  the  wardship  or 
custody  of  lands,  or  upon  attainders  for  treason, felony,  or 
otherwise ;  and  thb,  because^uch  terms  for  years  and  in- 
terests in  copyhold  w^sre  not  found:  after  which  they  had 
no  remedy,  during  the  king's  possession,  either  by  traverse 
or  monstrans  de  droits  because  such  interests  were  only 
cliattels  or  customary  hold,  and  not  freehold.  In  like  man- 
ner persons  having  any  rent,  common,  office,  fee,  or  other 
profit  apprendre,  if  such  interest  w^renot  found  in  the  office 
intitling  the  king,  they  had  no  remedy  by  traverse,  or  other 
spqedy  means,  without  great  and  excessive  charges,  during 
the  king's  right  therein.  To  redress  these  hardships  on  the 
subject,  it  is  declared,  thfit  ail  persons  in  the  above  cases 
shall  enjoy  their  rights  and  interests,  ttie  same  as  if  no  office 
pr  inquisition  had  been  found,  or  a^  they  might  if  their 
interest  bad  been  regularly  found  at  the  same  time  in  such 
inquisition  or  office  (&)•  Remedy  was  given  where  a  person 
was  found,  untruly,  to  be  heir  of  the  king's  tenant,  and  the 

(«)  Vid.  ant.  t3 1.  (i)  S«cU  3. 
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like.  And  where  a  person  is  untruly  found  lunatic,  tdeoti 
or  dead,  and  in  some  other  cases,  it  is  enacted,  that  the 
party  grieved  shall  have  a  traverse,  and  proceed  to  trial 
therein;  and  have  like  advantages  as  in  other  cases  of 
traverse  upon  untrue  inquisitions  and  offices  {a).  The  same 
of  untrue  finding,  when  a  person  is  attainted  of  treason, 
felony,  or pramunirCy  the  party  grieved  may  have  a  traverse, 
or  monstraiis  de  droits  without  being  driven  to  a  petition  of 
right  {b\  In  ail  traverses  taken  according  to  this  act,  it 
is  directed,  that  the  person  pursuing  his  traverse  shall  sue 
out  a  writ  of  scire  facias^  one  or  more,  as  the  case  shall  re- 
quire, against  such  person  as  shall  have  an  interest  cither 
by  the  king  or  by  his  patentee,  in  like  manner  as  upon 
traverses  and  petitions  in  other  cases,  with  like  pleas  to 
the  defendants  in  the  scire  facias  (c). 

The  provisions  of  this  act  do  not  come  into  such  commott 
use  as  those  of  the  following.  The  stat.  1  and  2  PhiL 
and  Ma.  c.  12.  has  made  some  regulations  on  a  subject 
which  bad  not  been  touched  by  the  parliament  since  the 
reign  of  Edward  L  iji).  It  is  hereby  enacted,  that  no  distress 
shall  be  driven  out  of  the  hundred  where  it  is  taken,  except 
to  a  pound  overt,  within  the  county,  not  above  three  miles 
distant  from  the  place  where  it  was  taken :  and  no  cattle  or 
goods  taken  by  distress  at  one  time,  are  to  be  impounded 
in  several  places,  whereby  the  owner  shall  be  constrained 
to  sue  several  replevins,  under  pain  of  an  hundred  shillings, 
and  treble  damages  to  the  party  grieved.  Only  four-pence 
is  to  be  taken  for  poundage  of  onedistress,under  the  p<^naity 
of  4^1.  For  the  more  speedy  delivery  of  cattle  taken  by  dis- 
tress, every  sheriff,  at  his  first  county-day,  or  within  two 
months  next  after  he  has  received  his  patent  of  office,  is  to 
appoint^  and'proclaim  in  the  shire-town^  four  deputies  at 
the  least,  dwelling  not  above  twelve  miles  from  each  other, 
who  are  to  have  authority,  in  his  name,  to  make  replevies, 
and  deliverances  of  distresses,  under  the  penalty  of  £l.  for 

(«)  Sect.  «•        (»)  Sect.  7.        (4  Sect.  !&        (i^  Vid*  ant«  toI.  II.  Ul^ 
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every  month  that  he  neglects  to  make  such  appoint*' 
ment. 

Saleofhorset.     '^^^  ^^^'  ^  *"^  ^  ^^*  *"**  ^^*  ^'  ''^  ™^® 
some  regulations  respectiog  the  sde  of  horses 

in  fairs  and  markets,  which  were  designed  to  prevent  the 

disposal  of  stolen  horses,  and  thereby  put  a  check  upon  tliat 

ofience.  The  complaint  was,  that  such  horses  used  to  jbe  sold 

in  houses,  stables,  or  some  by*place,  and  the  toll  takisn  iif 

private;  "  whereby  the  true  owners,**  says  the  act,  "  were 

<^  not  able  to  try  the  falsehood  and  covin  between  the  buyer 

'*  and  seller/'  and  so  were  without  remedy.    It  therefore 

enacts,  That  the  owner,  or  chief  keeper  of  every  fair  and 

market  overt  shall  appoint  a  certain  open  place,  within  the 

,  town»  where  horses  used  to  be  sold  at  the  time  of  the  faif 

or  market^  in  which  place  there  shall  be  appointed  a  sirf* 

ficient  person  to  take  toll  from  ten  o^clock  in  the  morning  to 

sun*set,  under  pain  of  forty  shillings.  This  tolt«>gatherer  is 

to  take  such  tolls  as  are  due  for  horses  at  that  place,  between 

those  hours,  and  at  no  other  time  or  place;  and  is  to  have 

before  him,  at  the  time,  the  parties  to  the  bargain,  with 

the  horse  so  sold ;  and  shall  write  in  a  book,-  kept  for  that 

purpose,  the  names  and  plaee  of  abode  of  tHe  parties,  amf 

the  colour,  with  one  special  mark  at  the  least,  of  the  ^rse.^ 

This  book  is  to4>e  brought^  the  next  day  after  the  fair  or 

market,  to  the  owner  or  chief  keeper  thereof,,  i^bo  -shall' 

cause  a  note  to  be  made  of  the  number  of  horses  sokt,  and 

subscribe  his  name,  or  set  his  mark  to  it. 

It  is  moreover  declared,  that  the  sule  in  a  fair  or  market 

overt  of  any  horse  that  ij(  thievishly  stolen  or  feloniously 

taken,  shall  not  alter  the  property,  unless  it  be',  during  the' 

time  of  the  iair  or  market,  openly  ridden,  walked,  or  kept 

standing  for  an  hour  at  least,  between  ten  o'clock  in  thto* 

morning  and  sunset,  in  the  open  place  where  horses  are 

commonly  used  to  be  sokt,  and  the  contract  be  mtide  in: 

the  above  manner;  and  the  owner  may  seize  such  horse,  or* 

bring  an  action  of  detinue  or  replevin' for  it.  The  justices 

in  their  sessions  may  inquire  of  al}  offeacea  against  .this  act. 
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Some  farther  pnmsions  of  the  Hke  kind  i^ere  afterwards 
made  in  the  reign  of  qdeen  Elizabeth  (a). 

We  come  now  to  snch  acts  as  were  made  to  Aamintstra- 
promote  a  better  administration  of  justice.  It  tiono^^^^ice* 
was  enacted  by  stat.  2  and  3  Ed.  VI.  c.  25.  that  whereas  the 
county  courts  in  some  shires  were  held  from  six  weeks  to 
six  weeks,  and  attomtes,  not  aware  of  that  private  custom, 
sued  out  process  with  like  returns  as  if  they  were  held 
tnonthly^'to  the  great  delay  and  impediment  of  suitors,  no 
countyicourt  shall  be  longer  deferred  than  one  month.  In 
order  to  quiet  possessions,  and  facilitate  the  giving  evidence 
of  titles,  it  is  enacts  by  stai.  S  and  4  Ed.  VI.  c.  4*.  that,  re- 
specting all  letters  patent  made  sinde  4th  Feb.  27  Hem 
VIII.  a  person  may  make  title  by  way  of  declaration,  plaint, 
avowry,  title,  bar,  or  otherwise,  to  lands,  honours,  and 
hereditaments,  under  the  king's  patentees,  by  shewing  forth 
an  exemplification  or  ^^mstai  of  the  letters  patent,  which 
shall  be  of  the. same  force  and  efiect  as  the  originals. 

The  process  of  the  law  Was  improved  in  one  point  by 
Stat.  1  Ed.'VI.  c.  10. '  The  writs  of  proclamation  ordained 
by  Stat.  6  Hen,  VIII.  c.  4.  (A)  in  cases  of  outlawry,  were  to 
te  directed  to  the  sheriff  of  the  county  where  the  party  lived ; 
but  wh^i  the  defendant  lived  in  Wales,  or  a  countj^alatine, 
t)iey  were  made  into  the  adjoining  county.  The  present  act 
directs,  that  where  a  defendant  dwells  in  Wales,  or  in  the 
county^palatine  of  Oiester,  or  of  the  city  of  Chester,  the 
Justices  of  the  court  shall  have  authority  to  award  a  writ 
of  proclamation  to  the  sheriffs  of  those  places:  to  them  also 
are  to  be  directed  (c)  writs  of  capias  utlagatuiUy  as  immedi- 
atiB  officers  of  the  king's  bench  and  common-pleas.  The 
same  was  done  by  stat.  5  and  6  Ed.  VI.  c.  26.  with  respect 
to  the  county-palatine  of  Lancaster.  For  receiving  such 
process,  those  sheriffs  are  required  to  have  deputies  in  the 
court  of  king's  bench  and  common-pleas.    As  the  statute 

(d)  Stat.  31  El.  c.  1^  {b)  Vid.  ant.  ^6U  (c)  $ect.  4. 
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of  fines. did  not  extend  to  the  county^palatine  of  Chester, 
the  same  provision  was  made  by  slat.  2  and  3  EkI.  VI. 
€•  28.  to  give  efiect  to  fines  levied  before  the  bigh-jostice 
4)f  Chester,  or  his  deputy,  as  had  been  made  in  the  last 
reign  respecting  fines  in  the  county  of  Lancaster  (a).  By 
Stat.  1  Ed.  VI.  c.  7.  it  is  enacted,  that  no  suit  shall  be  dis- 
continued by  reason  of  the  king's  death ;  that  the  subse- 
quent judicial  process  shall  be  made  out  in  the  style  of  the 
reigning  king,  and  the  variance  in  sucii  process  between 
the  names  of  the  kings  shall  not  be  error ;  that  no  assise  of 
novel  disseuin,  of  mortaunccstor  Juris  utrhn,  or  attaint^  de- 
pending before  the  justices  of  assise,  shall  be  discontinued  by 
reason  ofdeath,  new  commission,  association,  or  not  coming 
of  such  justices;  that.tliough  any  plaintiff  be  made  duke, 
archbishop,  marquis,  earl,  viscount,  baron,  bishop,  knight, 
justice  of  the  one  bench  or  the  other,  or  serjeant  at  law,  no 
writ  or  action  shall  be  abateable;  and  that  a  justice  of 
assise,  of  gaol-delivery,  or  pf  the  peace,  or  a  person  being 
in  any  other  of  the  king*s  commissions  whatsoever,  4^ough 
preferred  to  any  of  the  above  honours,  shall  yet  remain 
justice  and  commissioner,  and  execute  bis  commission  as 
before* 

Moreover  it  was  enacted,  that  where  a  person  is  found 
guilty  of  any  felony  whatsoever,  for  wbicb  judgment  of 
death  should  or  may  ensue, and  shall  be  reprieved,  without 
judgment,  and  committed  to  prison;  any  who  ^all  be 
afterwards  assigfied  justices  to  deliver  that  gaol,  may  give 
judgment  of  death,  as  the  former  justices  might  liave  done ; 
and  that  no  process  or  suit  before  justices  of  assise,  gaol- 
delivery,  oyer  and  terminer ^  of  the  peace,  or  other  commis- 
sioners, shall  b^  discontinued  by  the  publishing  of  any  new 
commission  or  association,  or  by  altering  the  names  of  the 
justices  or  commissioners ;  but  that  the  new  justices-  and 
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otber  commissioners  may  proceed  as  if  the  old  ComDiissioh 
had  stili  remained. 

It  was  enacted  by  stat.  1  Ma.  st.  2.  c.  1.  that  all  fines 
tvhereupon  proclamation  has  not  been  daly  had,  by  reason 
of  the  adjournment  of  the  term,  shall  be  of  the  same  force 
under  stat.  4  Hen.  VII.  c.  24f.  as  if  the  term  had  been 
regularly  hoiden.  The  stat.  S5  Hen.  VIII.  c.  6.  which 
gave  a  tales  de  circtimstantibus  to  a  plaintiff,  was  by  star. 
4  and  5  Ph.  and  Ma.  c.  7.  extended  to  any  issue  to  be  tried 
between  th6  king  and  a  private  party,  or  ^lich  as  pursue 
any  suit  for  the  king  and  themselves;  but  such taka  must 
be  on  the  request  of  the  king,  or  of  the  party  suing  qui 
tarn. 

An  explanation  was  made  of  stat.  32  Hen.  Vm.  c.  2.  (tf) 
concerning  the  limitation  of  actions,  as  to  certain  cases, 
xwhere  it  was  often  not  possible,  from  the  natural  course  of 
things,  to  lay  the  esplees,  seisin,  or  presentment  within  sixty 
years.  It  was  therefore  declared  by  stat.  1  Ma.  st.  2.  c.  5. 
that  ^t  act  should  not  extend  to  any  writ  of  right  of  ad- 
Towson,  qtiare  impedit^  assise^  Jure  patroTUitis,  nor  to  any 
writ  of  r^ht  of  ward,  writ  of  ravishment  of  ward,  for  the 
wardship  of  the  body,  or  of  any  honor,  castlcj  or  lands, 
nor  to  the  sebor  of  such  wardship. 

In  reviewing  the  changes  made  in  bur  crimi-  Criminal  law 
nal  law  during  these  two  reigns,  we  shall  first  go 
through  the  statutes  of  Edward  YI.  and  then  proceed  to 
those  of  queen  Mary.  The  criminal  law  was  very  materially 
affected  by  statutes  made  in  the  reign  of  Ed.  VI.  which  we 
shall  Qow  mention  in  the  order  in  which  they  were  made. 
The  statute  of  1  Ed.  VV[.  c.  12.  makes  a  kind  of  date  in  the 
history  ofofFences,  by  repealing  many  harsh  laws,  and  mak- 
ing several  beneficial  provisions  as  well  for  the  protection  of 
the  subject,  as  the  punishment  of  delinquents.  It  is  intro- 
duced by  a  preamble  not  unworthy  of  notice.  Having  said, 
^^  that  op  the  pact  of  a  prince,  the  people  should  wish  for  - 

(rf)  Vid.ant.S67. 
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^  clefiiciiejr  wbi  indulgsnce^  and  ratber  too  much  forgive* 
'^  ness  and  remission  ot  royal  power  and  punishment,  than 
^^  exact  seventy  and  justice  to  be  shewed  >  ^nd  that,  on  the 
^  part  of  the  subjecti  he  should  ratber  obey  for  love,  than 
<^  strait  laws;  yet/'  it  goea  on^  <^  sharper  laws,  as  a  harder 
«  biidle,  should  be  made  to  stay  these  men  and  facts  that 
^*  jnightelsegiveoccaaioo  of  further  inconvenience."  This 
cmisideratieQ  ^  caused  kiog  Henry  VIII.  and  ether  his  pro- 
^^  genitors  to  make  statutea  very  straiit  sore^  extreme,  and 
^<  ttrnUgf  altlioogh  then  not  without  great  oonsideratioa 
^'  moved  and  establiahed;  and,  for  the  time,  to  the  avoid- 
Y<  aace  of  further  inconvenience,  very  expedient  and  nece** 
**  sary.  But  aa  in  tempest  or  winter,  one  course  and  garoMOt 
**  is  coQVenleiit;  in  calm  or  warm  weather,  a  more  liberal 
^  ease  or  lighter  garmeat  both  may  and  ought  to  be  followed 
*^  and  used ;  ao  we  have  seen  divers  strait  and  sore  laws 
^*  made  in  one  partiament  (the  time  so  requiring),  in  a  more 
*^  oalmand  quiet  reign  repealed.  Which  example  the  king 
**  being  willing  to  follow,  is  contented  and  pleased  tM  the 
^^  severity  of  certain  laws  be  mitigated  and  remitted^"  It  is 
3tep«ii  of  therefore  ordained,  that  no  act  or  deed  bmng  by 
I  aa^  statute  made  treason  or  petit-treason,  shall  be  so 


eonies.  deemed,  but  only  such  as  are  treason  or  petit' 
treason  by  stat.  25  Ed.  III.  st.  6.  c,  2.  and  by  this  present  act : 
and  (a)  all  offences  made  felony  by  parliament  since  2Sd 
April  in  the  first  year  of  Henry  VllU^and  all  acts  nuiking 
*8uch  offtnces  felony,  are  repealed :  with  the  exception 
of  all  statutes  concerning  the  counterfeiting  of  the  coin  of 
•this  realm,  or  of  any  other  current  within  the  realm ;  er 
concerning  the  bringing  in  of  counterfeit  money:  nor 
was  this  repeal  to  extend  to  stat.  27  Hen.  VIII.  c.  2.  {i) 
4^oncerning  those  who  counterfeited  the  king's  sign  manual, 
privy  signet,  or  privy  seal,  their  eouB8d)<»<s,  aiders,  and 
abettors  (#>;  nor  to  stat.  21  Hen.  VIIL  c.  17.  (d)  concern- 
ing a  servant  embezzling  his  mastei^s  goods  (e).  It  also  de- 
clares, that  in  all  cases  of  felony^  except  those  mentioned 
(«)S«ct.4.    (a)  Vid.aat.  87<l.    (c)  Sect.  8,    (il)  yid.aat.Sd3.    (e)  Sect.  IS. 
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in  this  act,  every  one  found  guilty  upon  hh  arraignment^ 
or  who  confesses^  or  stands  mute,  or  will  not  answer 
directly,  shall  have  his  clergy  (a). 

It  also  repeals^  as  we  have  before  observed,  the  statutes 
of  Richard  IL  Henry  V.  and  Henry  VIII.  against  heretics: 
and  itfter  specifying  these  statutes  by  name,  it  repeals 
generally  all  acts  of  parliament  concerning  doctrine  and 
matters  of  religion  (b).  It  likewise  repeals  (c)  stau  SI  Hen. 
VIII.  c.  8.  that  proclamatioBS  made  by  advice  of  the  council 
should  be  obeyed,  as  acts  made  by  parliaipent;  and  stat. 
34  and  ^6  Hen.  VIIL  c*  23.  for  the  due  execution  of  ^ncli 
proclamations.  ' 

So  far  this  act  is  employed  in  repealing  certain  laws  of 
a  severe  cast;  the  remainder  of  it  is  taken  up  either  in 
enacting  some  new  offences,  or  making  some  beneficial 
qualifications  of  criminal  proceedings. 

In  the  first  place,  it  was  ordained,  if  any  person^  by  open 
preaching,  express  words  or  sayings,  affirmed  that  the  king 
was  net,  or  ought  not  to  be,  supreme  head  of  the  church 
of  England  and  Ireland, immediately  under  God;  or,  that 
the  bishop  of  Rome,  or  any  other  person,  was  or  ought  to 
be  by  the  laws  of  God  supreme  head  of  the  same  churches; 
or  tBat  the  king  was  not  king  of  England,.  France,  and 
Ireland ;  or  if  any  one  did  compass  or  imagine,  by  open 
preaching,  express  words  or  sayings,  to  depose  the  king 
from  his  estate,  or  deprive  him  of  his  titles ;  or  did  openly 
publish  or  say,  that  any  person  other  than  the  kiog  of  right 
ought  to  be  king;  every  sueh  offender,  his  aiders  or  abet- 
tors^ should  for  the  first  offence  forfeit  all  his  goods  and 
chattels,  alid  suffer  imprisonment  during  the  king's  pleasure; 
for  the  second  offence,  forfeit  the  issues  and' profits  of  his 
lands, benefices, and  other  spiritual  promotions,  for  life,  with 
his  goods  and  chattels,  and  be  imprisoned  during  life ;  the 
third  offence  to  be  high-treason  {d).    If  the  above  offences 

(s)  Seflt.  10.     '      (fr)  Sect  3.  (e)  Sect  5.  («  Sect.  6. 
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were  committed  by  writing,  printing,  overt  dted,  or  act, 
it  was  hrgh-treasgn  for  every  offence  {a).  It  was,  besides, 
enacted,  for  confirming  the  succession  established  by  stat. 
35  Hen.  VIII.  c.  1.(6)  that  if  any  of  the  king's  beirs,  or 
persons  to  whom  the  crown  was  limited  by  that  act, 
usurped  the  one  of  them  upon  t)ie  other,  or  interrupted 
the  king  in  the  quiet  enjoyment  of  the  crown,  it  should  be 
adjudged  high-treason. 

After  enacting  the  above  treasons  and  ofibnces^.  this 
statute  takes  away  clergy  from  persons  convicted  or  at- 
tainted of  the  following  crimes  :  of  murder  of  malice  pre- 
pensed ;  of  poisoning  of  malice  prepensed ;  of  breaking  of 
any  house  by  day  or  by  night,  any  person  being  then  in  the 
same  house  where  the  breaking  shall  be  committed,  and 
thereby  jput  in  fear  or  dread  ;  for  robbing  of  any  pei^on  or 
persons  in  the  highway,  or  near  the  highway;  or  for  felo- 
nious stealing  of  horses,  geldings,  or  mares ;  of  felonious 
taking  of  any  goods  out  of  any  parish-church ,  or  other 
church  or  chapel.  In  all  these  cases  clergy  is  taken  away, 
if  the  party  is  found  guilty  by  verdict  or  confession,  or  will 
not  answer  directly,  or  stands  wilfully  and  maliciously 
mute  (e). 

For  removing  doubts  and  defining  the  extent  of  crimes, 
in  two  instances,  it  is  declared  (</)  that  concealment,  or 
Iceeping  secret  any  high-treason,  shall  be  adjudged  mispri- 
sion of  treason;  and  that((r)  all  wilful  killing  by  poison- 
ing shall  be  deemed  wilful  murder  .of  malice  prepensed ; 
it  having  been  declared  high-treason  in  the  former  reign  (/)• 

Some  provisions  are  made  respecting  incidents  of  trials, 
« and  the  like.  It  is  declared,  that  the  statutes  made  in  the 
time  of  Henry  VIIL  and  all  clauses  of  statutes  concerning 
challenge  for  the  county,  hundred,  or  peremptory  chal- 
lenge; or  concerning  the  trial  of  foreign  pleas,  pleaded  by^ 
murderers,  felohs,orotherofFenders,shallremaininforce(^)i 

"  (fl)  Sect.  7.  (6)  Vi<L  ant.  280.  .         (c)  Sect,  10.  (d)  Sect.  20. 
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nrhicb  are  stat.  55  Hen,  VIII.  c,  6.  stat*  4  Hen.  VIIL  c.  2. 
Stat,  22  Hen.  VIIL  c.  2.  And  wherever  a  common  per- 
son may  have  bis  clergy,  as  a  clerk  convict  who  may 
make  bis  purgation ;  and  also  in  all  cases  whqretbe  privi* 
lege  of  clergy  is  taken  away  by  this  act  (wilful  murder  and 
poisoning  of  malice  prepensed  only  except);  a  lord  of  par- 
liament and  peer  of  the  realm,  having  place  and  voice  in 
parliament,  by  claiming  the  benefit  of  this  act,  though 
he, cannot  read,  without  any  burning  in  th^  hand,  loss  of 
inheritance,  or  corruption  of  blood,  is  to  be  deemed,  for 
the  first  time  only,  as  a  clerk  convict  who  may  make  pur- 
gation (a);  and  such  a  person  is  to  be  tried  for  any  of  the 
offences  limited  in  this  act  by  his  peers,  as  in  cases  of 
liigh^treason  (b). 

That  the  objection  of  bigamy  might  no  longer  be  a 
cause  for  precluding  any  one  from  his  privilege  of  clergy, 
it  is  declared,  that  persons  who  have  been  sundry  times 
married  to  single  women  or  widows,  shall,  notwitbstand" 
ing,  have  this  benefit  (c) ;  and  that  the  wife  of  any  one  at- 
tainted, convicted,  or  outlawed  of  any  treason,  petit-trea* 
son,  misprision  of  treason,  murder^  or  felony,  shall  notwith* 
standing  enjoy  her  dower ;  a  point  which  had  been  at- 
tempted in  former  parliaments  in  cases  of  felony,  but  witli- 
out  success  (d).  The  present  act,  as  far  as  concerned  treason, 
was  repealed  U  few  years  after,  as  will  be  seen  presently. 

Finally,  respecting  prosecutions  it  was  enacted,  that 
no  person  should  answer  for  any  of  the  before-mentioned 
treasons,  by  open  preaching  of-words  only,  unless  he  was 
thereof  accused  within  thirty  days  after  the  open  preaching 
or  words  spoken  ;  the  accusation  to  be  made  to  one  of  the 
king's  council,  a  Justice  of  assise,  or  of  the  peace ;  and  if 
the  accusers  happened  to  be  out  of  the  realm  during  the 
thirty  days,  then  the  party  was  to  be  accused  within  six 

(a)  Sect.  14.  (b)  Sect.  15.  (c)  Sect  16.  {d)  Sect.  17.  Via.  ant. 
vol.U.467,4«8. 
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months  (a).  Fartber  it  ben^cled,  that  no  one  shall  be  i&% 
dieted,  cqindeained^  or  convicted  for  any  trei^son,  petiti 
treason,  aii&prision  of  treason,  or  for  any  words  before  spe? 
cified,  unless  he  be  accused  by  two  sufficient  and  iawfnl 
witnesses,  or  willingly,  without  violence,  coni^ss  the 
same ;  concerning  which  last  provision  we  shall  say  mor^ 
hereafter. 

At  present  we  shall  make  a  remark  upon  one  art^le  of  thai 
clause  of  the  statute  whi<:h  takes  away  clergy  from  those 
-Hottse-breakf  ^ho  are  convicted  <^  of  breaking  qfwy  house  &jf 
ing.  ii  ^y  0J.  ity  flight,  any  person  being  then  in  the 

^<  same  house,  and  thereby  put  in  fear  and  dread/'  These 
wordS|Upon  the  face  of  them,  appear  to  have  enacted  a  nul- 
lity ;  for,  as  the  breaking  of  a  house  by  day  or  by  nighty 
though  any  body  should  be  put  in  fear,  is  not  in  itself  a 
felony,  it  stands  in  no  need  of  clergy,and  the  taking  it  away 
is  in  effect  inflicting  no  penalty  at  all ;  howeverji  it  is  not  ta 
be  supposed,  that  an  act  n^e  upon  such  full  consideri^tioQ 
as  this  seems  to  have  been,  would  have  contained  ^  sen- 
tence that  was  neither  law  nor  sense,  in  so  material  a  point 
aa  this ;  and  whatever  may  be  the  modern  construction  of 
these  words,  they  certainly,  at  the  time,  bore  a  meaning 
entirely  consonant  to  the  potions  of  law  then  prevailingt  It 
ismost  probable,  that  thejparliament  here  n>eant  to  takeaway 
clergy  from  burglary;  the  description  of  which  ofiencej^ 
we  have  seen,  was  in  early  times»very  large,  and  was  not 
jet  contracted  to  the  precise  compass  in  which  it  qow  is: 
(^nd  at  the  tine  this  act  was  made,  that  offenpe  might,  in 
the  minds  of  some,  be  sufficiently  described  in  the  words 
of  the  .statute.  The  breaking  a  house  by  day  or  by  night 
was,  as  before  appears,  in  the  reign  of  Edward  III.  bur^r 
gkry  (&),  though  nothing  was  taken ;  andf  notwithstanding 
Fitzherbert,  in  his  abridgment  of  tba(  case,  has  said  it 
must  be  with  an  intent  to  take  away  goois.^  that  r^quisit^ 

(«)  Sect.  19.       (Q  %%  Ass,  95.  Fits.  Cor.  264.  Yid,  ant  vol.  III.  139, 1S4 
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k  not  in  the  original  report^  but  was  adjded  by  himseiryancf 
might,  perhaps,  be  only  bis  own  opinion,  or  at  most  only* 
the  opinion  of  bis  time.  As  to  burglary  being  in  the  nigbt 
only,  the  first  deteroiifiation,  which  expressly  and  finalljF 
iays  that  it  shall  not  be  considered  as  such,  unlei^s  tho 
lireaking  be  by  night,  is  a  case  in  4  Ed,  VL  three  year* 
^fter  this  act  (a) :  if  so,  the  breaking  here  described,  witb* 
^Kit  any  thing  more,  coniprebe«ded  a  burglary  as  then  an* 
derstood ;  and  probably  tlie  specifying  whether  by  day  or 
by  night,  was  to  obviate  the  doubts,  which,  most  likelyi 
Jong  subsisted,  before  it  was  solemnly  agreed  that  it  must 
be  by  nighty 

But  soon  after  this  statute,  this  ofSence  began  to  be 
more  expressly  settled  and  definedt  After  the  detennina« 
tion  in  4  Ed.  VI,  which- confined  it- to  the  night,  we  find 
a  writer  of  qqeen  Mary^s  time  expressly  saying,  that  ther^ 
'snast  be  afebmiaus  intent  to  rob  or  murder ;  as  also,  that 
it  must  be  in  the  night  {6).  When  burglary  was  defined  in 
this  manner,  the  stat.  1  Ed«  VL  c.  12.  was  defrauded,*  as  it 
wtere,  of  its  subject ;  and  as  the  words  no  longer  exm 
pressed  any  existing  felony,  they  took  away  clergy  from 
none*  But  that  such  ^  provision  might  not  be-  vain  and 
useless,  the  courts,  to  whom  are'given  the  oracles  of  the^ 
law,  have  since  thought  propeV  to  supply  by  construction 
Ae  defect  which  had  thus  accidentally  been  brought  on 
|be  statute.  They  argued,  that  the  breaking  a  house  by 
ftighii  here  certainly  meant,  that  breaking  and  entering 
hf  nighty  with  intent  to  canimit felony ^  which  is  now  called 
burglary]  and  that,  as  breaking  a  honse  by  day  is  in  itself 
no  felony,  therefore  the  hreaking  here  meant,  is  sucb 
^  one  as  is  attended  with  a  stealing  in  a  bouse  after  the 
breaking.  In  thia  manner  were  two  crimes  raised  by  con^ 
structton  in  the  place  of  one  originally  intended,  upori 

[a)  ^ro^  Cor.  1 8^,  [b)  Staunf.  lib.  1,  c.  34. 
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-which  the  statute  might  have  its  effect  to  take  away 
clergy  (a). 

The  nest  statute  which  enacts  any  penalties^  is  the  act 
of  uniformity,  2  and  S  Ed.  VL  c.  1.  which  inflicts  several 
Offences  punishments  on  offences  against  the  book  of 
agunst  the     cpmmon-prayer.    Thus  it  is  ordained,  that  if 

common-  .    .         "^    -  ,  *.   t-    *       i 

prayer.  any  mmister  refuse  to  make  use  of  this  book,  or 
use  any  other,  or  shall  preach  or  speak  any  thing  in  dero- 
gation of  it,  and  shall  be  thereof  convicted  by  verdict,  by  his 
own  confession,  or  by  the  notorious  evidence  of  the/act  (6),  he 
shall  forfeit  the  profits  of  such  of  his  spiritual  benefices  asthe 
king  pleases,  for  a  whole  year,  and  suffer  imprisonment  for 
six  months ;  for  the  second  offence,  shall  be  deprived  ^se 
facto  of  all  his  spiritual  promotions,  and  be  imprisoned  a 
whole  year;  and  for  the  third  offence, be  imprisoned  during 
life.  And  if  he  has  no  benefice  or  spiritual  promotion,  be 
shall  for  the  first  offente  be  imprisoned  for  six  months ;  and 
for  the  second  offence,  during  life.    So  far  of  the  clergy. 

Again,  lianr/  person  whatsoever  shall,  in  any  interludes, 
plays,  songs,  rhimes,  or  by  other  open  words,  speak  any 
thing  in  derogation  of  this  book ;  or  shall,  by  open  fact 
or  open  tbreatenings,  compel  or  procure  any  minister  in 
any  cathedr^  or  church  to  sing  or  say  any  prayers,  or  mi* 
nister  any  sacrament  otherwise  than  ia this  book;. or  sbaU 
interrupt  any  minister  in  such  singing,  saying,  or  ininw- 
tering,  he  is  to  forfeit  for  the  first  offence  lOl. ;  for  the  se- 
cond offence,  201. ;  for  the  third  offence,  all  bis  goods  and 
chattels,  and  to  be  imprisoned  during  life :  and  if  the  lOL 
is  not  paid  in  six. weeks  after  conviction,  he  is  to  be.  im* 
prisoned  for  three  months;  and  if  the  201.  is  not  paid,  ia 

'  -  (o)  The  statHtes  which  take  avay  clergy  from  Ifurglary^  and  from' lantmf 
inn  house,  vfith  a  breaking,  and  mfhout  a  brtaking^  create  mucb  confusion.  I 
have  attempted  to  repre8|;nt  their  distioct  offices  in  a  plain  and  otmom 
manner  in  the  Chart  of  Penal  Late. 

{6)  We  have  before  seen,  that  this  was  legal  evidence  in  the  canon  jaw. 
Yid,  ant.  34, 
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the  same  tinie>  be  is  to  be  imprisoned  for  six  montbs  in- 
stead thereof:  all  these  offences  to  be  determined  either 
at  tlie  assizes  or  sessions,  with  liberty  to  every  archbishop 
or  bishop  to  be  associated  to  the  justices.  The  indict- 
roent  mast  be  at  the  next  sessions  or  assize ;  and  the  lords 
of  parUament  are  to  be  tried  for  these  offences  by  their 
peers.  The  jurisdiction  of  bishops  is  not  hereby  taken 
away ;  but  they  are  to  inquire  and  punish  such  offenders 
by  ecclesiastical  censures,  so,  however,  as  no.  one  be  pu« 
nished  both  by  the  spiritual. and  temporal  court  for  the 
same  fact. 

The  next  penal  statute  was  2  and  3  Ed.  VI.  c.   Unlawfoi 
5.  against  unlawful  assemblies ;  an  act  which  was   ^^sembijof. 
occasioned  by  the  late  riots  in  many  parts  of  England,  and 
whiph  provided  some  very  heavy  penalties  to  prevent  the 
like  disorders.    It  was  made  high-treason  for  twelve  per* 
SODS  or  more,  being  assembled  together,  to^tempt  to  kill 
.or  imprison  any  of  the  king's  cquncil;  6r  to  alter  any 
laws ;  and  to  continue  together  for  the  space  of  an  hour, 
.being  commanded  by  a  justice  of  peace,  mayor,  sheriff,  or 
the Jike^  to  depart.     It  was  made  felony  for  twelve  persons 
to  practise  to  destroy  any  park,  pond,  conduit,  or  dove* 
JboQse ;  or  to  have  common  or  way  in  any  ground  ;  or  to 
.pull  down  any  houses,  barns,  or  mills ;  or  to  burn  any 
, stack  of  corn;  or  to  abate  the  rents  of  any  lauds,  or  the 
.prices  of  victual ;  and  to  continue  together  an  hour,  be- 
ing commanded  in  like  manner  to  depart.    Concerning 
the  provisions  of  this  act,  we  shall  have  occasion  to  speak 
in  the  next  reign.    By  c.  15.  of  the  same  statute,  the  pwhm 
lisbing  any  false  prophecy  upon  occasion  of  arms,  fields, 
,and  the  like,  to  the  intent  to  make  dissension,  was  to  be 
punished  for  the  first  offence,  by  one  year's  imprisonment, 
.and  the  forfeiture  of  XOU;  for  the  second  offence,  by  for- 
feiture of  all  the  party's  goods,  and  imprisonment  during 
life.    Both  these  acts,  being  temporary,  were  left  to  ex- 
pire in  a  few  years.     The  remainder  of  the  criminal,  acts 
passed  in  this  reign  are,  the  9th,  lOtb,  and  11th  chapters 
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of  8tat  n  and  6  Ed.  VI.  These  are  very  material  laws^ 
tad  come  now  under  consideration.  We  sbali  begin  with 
the  last,  concerning  treason. 

This  statute  enacts  certain  treasons  of  the  same  kind 
with  some  made  in  the  reign  of  Henry  VIII. ;  bowcrefi 
with  such  qualifications  as  discover  mor$  temper  and  mo- 
deration. If  any  person  by  open  preacbing,  ezprest 
words  or  sayings,  affirmed  that  the  king,  or  his  heirs,  <» 
■uccessorsy/as  appointed  by  stat.  35  Hen.  VIII.  cl.  (b^ 
•ing  in  possession  of  the  crown)  was  a  heretic,  scbismatie^ 
tyrant,  infidel,  or  usurper,  be  was  for  the  first  offence^ 
to  forfeit  alt  his  goods  and  chattels,  and  to  be  impriaooed 
during  the  king's  pleasure ;  for  the  second  offence,  to  lose 
the  issues  and  profits  of  his  lands  during  life,  and  of  all  spt- 
ritual  promotions, and  sufier  perpetual  imprisonment;  and 
for  the  third  ofience,  he  was  tp  be  adjudged  a  traitor. 
But  if  the  saate  offisnce  was  committed  by  wrking'^  prmt- 
tng,  painting,  carving,  or  graving,  it  was  made  bigb* 
treason  in  the  first  instance.  It  swaa  also  enacted,  that  if 
any  person  rebelliously  withheld  any  of  the  king's  castie% 
fortresses,  or  holds,  or  his  ships,  ordnance,  artillery,  er 
other  munitions  of  war,  and  did  not  give  them  up  witbia 
aix  days  after  proclamation,  it  should  be  higb-treaton. 
It  was  also  provided^*  in  pursuance  of  stat.  26  Hen*  VIII. 
c.  13.  and  stat,  35  Hen.  VIIL  c.  2.  (a)  that  such  treasons, 
if  committed  out  of  the  realm,  should  be  tried  by  oomasis* 
aion  in  any  county;  and  outlawry  pronounced  against 
such  offender,  though  out  of  the  realm  at  the  time,  waa  to 
be  valid :  to  which  it  was  now  added  by  this  statute,  thit 
ff  such  person  should  within  a  year  after  the  outlawry  pro* 
pounced  surrender  himself  to  the  chief-justice  of  England, 
and  offer  to  traverse  the  indictment,  he  shall  -be  received 
ao  to  do ;  and  if  he  is  acquitted  by  verdict,  he  shall  be  disr 
charged  from  the  outlawry  and  all  its  forfeitures. 

Persons  who  committed  the  above  offences  by  open 
preachings  or  words,  must  have  been  accused  within  three 

(a)  VW,anUJJ*>9, 
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months*  It  is  moreover  declared,  generally » that  persoM 
wonvict  of  high-treason  shall  forfeit  all  lands  and  teoementa 
an  which  they  have  an  estatQ  of  inheritance ;  and/in  repeal 
'  of  Stat.  1  Ed.  VI.  c.  12.  sect  17.  that  wives  whose  husbanda 
have  been  attainted  of  treason  ^11  nojt  have  dower  (a)« 

The  rest  of  this  atatnte  is  much  in  favour  of  the  sub^ 
jeet*  There  is  a  clause  concerning  misprision  of  treason, 
simtlar  to  that  in  stat.  1  Ed.  \L  c.  12. ;  but  thfe  present, 
hj  the  particular  wording  of  it,  evidently  shews  what  was 
the  design  of  these  repeated  declarations  on  this  point :  for 
the  act  says,  that  the  concealment  or  keeping  secret  of  any 
^gh-treason  shall  be  deemed  and  taken  only  misprision  of 
treason.;  by  which  it  was  intended  so  far  to  set  ai  limit  to 
constructive  treasons.  The  next  clause  contains  a  wise 
provision  concerning  witnesses  on  trials.^  and  is  thought 
to  have  been  made  in  consequence  of  what  passed  on  the 
late  trial  of  the  duke  of  Somerset,  when  the  oppression 
attending  a  contrary  way  of  proceeding  had  excited  a  g&» 
neral  indignation*  It  enacts,  that  no  person  shall  be  in* 
dieted,  arraigned,  condemned,  convicted,  or  attainted,  f^ 
any  treason  that  now  is,  or  hereafter  shall  be,  unless  he  be 
thereof  accused  by  two  lawful  accusers;  which,  ao  far, 
-seems  to  be  little  more  than  had  been  ordained  by  stat.  I 
Ed;  Vf.  c.  12.  But  this  statute  goes  further:  it  directs, 
that  such  *^  accusers,  at  the  time  of  the  arraignment  of 
^^  the  party  accused,  if  they  be  then  liying,  sliall  be  brought 
-*'  in  person  before  the  party  io  accused,  and  avow  and 
^'  maintain  That  that  they  have  to  say  against  the  party 
''  to  pcove  him  guilty,  unless  he  shall  willingly,  without 
^'  violence,  confess  the  same."  The  particular  meaning 
of  Ibis  and  the  other  statute  of  this  king,  with  their  effect 
and  consequences,  will  be  considered,  wiien  we  speak  of 
the  statute  of  Philip  and  Mary  which  was  supposed  to  have 
repealed  them. 

The  stat.  5  and  6  Ed.  VI.  c.  9.  next  comes  Robbtng  ia  a 
under  consideration.  Thisact  wasmade  tocx-»  ^«^o.t*»or}«iit. 

(a)Vid.aiit.4n. 
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ptain  the  stat.  23  Hen.  VIII.  c.  I.  {a)  upon  which  there 
had  arisen  three  doubts :  1st,  whether  the  owner  or  dwettec 
must  not  be  in  the  very  chamber  where  the  robberj  was 
committed  ;  a  doubt  that  arose  from  a  strict  adherence  to' 
the  notion  of  a  proper  robbery,  where  the  taking  must  be 
in  the  presence  of  the  person  robbed :  2i\jf  whether  the 
offender  would  lose  his  clergy  if  the  owner  or  dweller  was 
asleep ;  apprehending,  probably,  that  in  that^tate  be  oould 
not  be  said  to  b^  put  in  fear,  according  to  the  requisite  of  the 
statute-;  Sdly,  whether  a  booth  or  tent  in  a  fair  or  nHurket, 
in  which  dealers  used  to  dwell  and  sleep  during  the  continue 
ance  of  such  fairs,  could  be  considered  as  a  dwelling4ioase 
under  that  statute.  To  remove  these  doubts,  it  was  deciared 
and  enacted,  that  any  person  found  guilty  for  robbing  of  a 
person  in  any  part  or  parcel  of  their  dwelling-houses  or 
dwelling-places,  the  owner  or  dweller  in  the  same  house, 
or  his  wife,  his  children,  or  servants,  being  then  withia 
the  same  hoilse  or  place,  where  the  robbery  and  felony  shatt 
happen  to  be  committed  and  done,  or  in  any  other  place 
within  the  precinct  of  the  same  house  or  dwelling-place, 
shall  in  no  wise  be  admitted  to  his  clergy,  whether  the 
owner  or  dweljer  in  the  same  bouse,  his  wife  and  children 
then  and  there  being,  shall  he  sleeping  or  waking.  Fur- 
ther, that  any  one  found  guilty  of  robbing  a  person  in  a 
booth  or  tent  in  a  fair  or  market,  the  owner»  bis  wile> 
his  children,  or  servants,  or  servant,  dien  being  within 
the  same  booth  or  tent,  shall  not  be  admitted  tothe  bene- 
fit of  his  clergy ;  but  shall  suffer  death  in  su^h  manner  as  is 
mentioned  in  siat.  23  Hen.  VIII.  c.  1.  for  robberies  doiie 
in  dwelling-houses,  without  any  consideration  wheth^  the 
owner  or  dweller  in  such  booths  or  tents,  his  wife>  chil- 
dren, or  servants,  being  in  the  same  booths,  be  sleeping 
or  waking;  The  latter  part  of  this  act  is  stated  in  this 
particular  mdnner,  because,  as  we  shall  presently  6ee^ 
there  have  arisen  great  doubts  whether  this  stat.  2S 
Hen«VIII.  c.  1.  (or  at  least  stat.  25  JEIen.  VIII.  c  3. 
(4)  Vid.aBt.S86. 
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If  Inch  is  a  supplement  to  it)  be  now  in  force;  whicb^ 
upon  the  present  appearance  of  things  in  the  course  of  this 
History,  must  be  answered  in  the  negative ;  as  they  were, 
among  other  statutes  taking  away  clergy,  repealed  by  stat, 
1  £d.  VI.  c.  12.  s.  10.  as  we  have  before  seen. 

But  as  the  doubt  concerning  these  statutes  Qft^iereviTor 
arises  upon  the  next  act,  namely,  stat.  5  and  6«of  itotute 
Ed.  VI.  c.  10.  we  shall  proceed  to  examine  that.  *^  "".VIII. 
The  preamble  recites,  that  stat.  23  Hen.  VIIL  c.  1.  bad 
taken  clergy  away  in  certain  robberies  and  burglaries;  but 
extended  only  to' those  who  were  conricted  in  the  county 
where  the  fact  was  committed ;  and  as  such  felons  often  car- 
xied  their  spoil  into  another  county,  and  if  they  were  in* 
dieted  there  for  the  simple  larceny,  they  had  their  clergy; 
that  it  was  for  these  reasons  enacted,  by  stat.  25  Hen.  ViII. 
c.  3.  (a)  that  they  should  lose  their  clergy,  as  if  indicted  in 
the  same  county  where  the  robbery  or  burglary  was  com* 
mitted.  Then  it  recites,  that  stat.  25  Hen.  VIIL  was 
repealed  by  a  clause  in  stat.  1  Ed.  VL  and  that  since  of- 
fenders of  this  kind  had  enjoyed  their  former  impunity  ;  for 
redress  whereof  this  statute  now  enacted,  '<  that  the  said 
'^  stat.  25  Hen.  VIII.  c.  3.  touching  the  putting  of  such 
^'  offenders  from  their  clergy ;  and  every  article,  clause, 
*^  or  sentence,  in  the  same,  touching  clergy,  should  from 
^'  thenceforth,  touching  such  offences,  remain,  and  be  in 
**  full  force,  in  such  manner  and  form  as  it  was  before  the 
«<  making  of  stat.  1  Ed.  VI.  c.  12."  This  is  the  effect  of  stat- 
5  and  6  Ed.  VL  c.  10. 

It  became  in  after-times  a  question,  founded  upon  the 
operation  of  this  statute,  cwhether  the  whple  of  stat.  25 
Hen.  VIII.  c.  8.  and  also  stat.  23  Hen.  VIII.  c.  1.  were ' 
not  thereby  revived.  The  occasion  of  this  question  was 
as  follows.  A  man  was  indicted  (&)  for  wilful  burning  of  a 
house.  This  offence,  among  others,  was  deprived  of 
clergy  by  stat.  23  Hen.  VIII.  c.  1.  which  extended  to 
(•)  Vid.  ant,  317.  (^)  Powlter'9  Cue,  10  Rep, 
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principitls  and  acceasuries  befor/e  the  iatt  being  conyictai 
by  verdict  or  confession;  but  did  not  reach  the  caat  of 
persons  wilfully  sUnding  niute^  and  the  like:  to  mnedy 
.which  defect,  stat.  25  Hen.  VIU.  c.  S.  s.  iz.  ousted  of  their 
clergy  such  offenders  in  those  oases  ;  and  after  that,  made 
the  provision  we  have  before  r^Jiearsed.concerbtng  persons 
indicted  in  one  county  for  goods  taken  by  robbery.or  bar* 
glary  in  another.  Then  came  stat.  I  Ed.  VI.  c,  12*  s.  10. 
which  took  away  clergy  from  ail  felonies  except  those  eiiii* 
merated  in  the  act.  Ttfese  are  for  the  most^part  such  as 
were  before  deprived  of  clergy  by  stat.  i23  Hen.  VIIL;  bot 
there  is  no  mention  of  wilful  burning  of'  houses^  nor  of  ac- 
cessaries before  the  fact.  Therefore,  as  stat.  23  Hen.  VIIL 
and  25  Hen.  VIU.  were  repealed,  and  sUt.  1  £d«  VI. 
e.  12,  had  not  provided  for  burning  of  houses,  it  was  a 
doubt  in  the  case  abovementioned,  by  what  existing  law 
the  ofiender  was  ousted  of  his  clergy.  It  was  tbere  coo- 
ended  (and  that  seems  to  have  l)een  the  opinion  of  l$ri 
C0ke)i  that  this  stat.  5  and  &  Ed.  VL  c.  10.  revived  iht 
whole  of  stat.  25  Hen.  VIU.  and  consequently,  that  witfol 
'  burning  being  named  in  the  first  clause  among  the  offences 
enumerated  in  sUt.  23  Hen.  VIII.  is  ousted  by  the  general 
words,  every  article^  clause,  or  sentence,  centainei  in  the  same 
amceming  clergy^  However,  others  (a)  are  of  opinion,  that, 
general  as  these  words  may  seem,  they  most  be  restrained  to 
that  particular  mischief,  which,  it  appears  by  the  preamble 
was  alone  in  contemplation  to  be  remedied:  and  some  (A) 
remark,  very  justly,  that  the  enacting  clause  in  the  latter 
part  of  it  restrains  these  general  words,  so  much  relied  on 
by  lord  Coke,  to  such  offences  aaare  stated  in  the  preaaible» 
But  ther^  was  another  ground  of  argument  in  the  case 
beforementioned,  on  which,  lord  Coke  says,  some  of  the 
judges  rched.  The  stat.  1  fid.  VI.  Ci  12.  faavmg  taken 
asniy  clergy  only  from  principals,  the  stat*  4  and  5  Ph.  and 

(c)  Among  whom*  are  lord  BaU  and  nr  Midkatl  Foster^ 
{k)  Namely,  nr  Miehaei  f^fkr. 
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Ma.  c.  4*  was  made  to  taka  it  away  from  accessaries  before 
in  the  same  offences ;  bot  thb  statute,  moreover,  takes  it 
aWay  from  accessaries  before  in  itilful  burning.  Now 
aome  of  the  jodges,  says  lord  Coke,  thought  this  solved 
the  difficulty,  and  gave  an  interpretation  to  the  former 
acts.  For  if  the  f»rincipal  sboold  have  his  clergy,  it 
would  be  absurd,  and  what  was  never  seen  in  our  law^  that 
elergy  should  be  taken  from  the  aoeessary ;  and  secondly^ 
it  would  be  in  vain  to  take  away  elergy  from  the  accessary^ 
and  leave  the  principal  to  have  his  clergy ;  for  if  the 
principal  had  Iris  clergy  before  -  judgoenty  the  accataary 
Aould  not  be  arraigned. .  Aiid  this  sir  Michael  F^sier 
thinks  was  the  real  ground  upon'r^bicb  thal'detarminatiqn 
-rested:  90  that,  upon  the  whole,! te. Is  ^  opinion/  that 
both  2S  and  25  Hen.  Vill;  were  repealed  by.  9tat  f 
Ed.  VI;  that  the  stat.  5  and  6  Ed.  VI.  c.  10.  revived 
Stat.  £5  Hen.  VXIL  only  in  part^  for  the  purpose  theieiii 
mentioned ;  that  therefore,  iioth  stat.  23  and  stat.  25  Hen. 
VIII.  continue  otherwise  reiMded;'  and  that  the  stat. 
4  and  5  Ph.  and  Ma.  put  the.  oiatter  out  of  doabt  with 
regard  to  arsm  (a). 

Whatever  ingenuity  tl^e  inay  be  in  thiSiWiaji  of  re- 
eoneUing  the-repognance  of  statutes  when  they^ii^m^th 
and  aliowittg  this  to  be  la  prohabfe  iuferenee  from  the  staft» 
4  and  5  Ph.  and  Ma. ;  yet  it  is  very  difficalt  to  wagaae, 
that  the  l^islatnve,' having  ID  aootemplatioii  to  takeaway 
elergy  from  prinqpafr^  shoiikl  take  it  only  froas  a^casaria 
exprossly,  and  leave  it  to  legal  ccustroctioi^  to  make  ^ 
same  eotfcMoa  aa  to  principak ;  n  iMlhod  hardly  suitaUe 
to  the  pk^eeision  and  detcaaunatioU'Cif  a  legishuiver  aict. 
When  welook  hack  to  the  foim  and  biHory  o^tbese at»> 
tutes,  vwt  find,  a  want  .of  eoiisistenoy  in'  tba.  perliamant  Ml 
diiacent  tiaaes,  whieh  odIji  inereasas  the  obs<;prity«  The 
Stat.  .5  and  6  Ed.  VI.  c  9.  aeems,  from  the  language  of 

(«)fasLasit9iss« 
vot«  IV.  I  i 
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if,  tt>  consider  the  slat.  25  Hen.  VIII.  aB  fltill  in  force  ;  for 
it  says,  it  haih  been  doubted  respecjttng  tbet  -vtatate  ia 
some  points,  and  therefore  provides  for  the  expboation  of 
those  doabts:  iTitereas,  had  .that  statute  been  looked  oa 
is  repealed;  if  any  douiyts  upon  it  bad  been  thought  wor» 
thy  a  parliamentary  expontioii ;  or  rather,  if  it  imA  beea. 
tliought  proper  to  re-enact  any  of  its  pporistons ;  tbaX  sta* 
tute,  it  should  seem,  woald  have  been  spoken  of  in  ao* 
ether  tense  $  namely,  thst  it  Mad  been  doubted.  If  the 
parliiment  entertained  an  opinion  tfaatstat.  83  Hen.  VIIL 
inras  then  in  foroe,  is  must  have  been  founded  on  the  next 
(chapter  of  «tat«'5  and  6  Ed.  VI.;  which  being  thou^ 
to  revive  in  taip  statw  £5  Hen.  VIIL  (an  act  soppleoientary 
to  itat.  US  Hen.  VIIL)  therd^y  ako  revived  sm.  dS 
Hen.  Vin.  which  opioioa  weliave  above  .seea  was  held  by 
lord  Coke  inaiiy  years  after*  Nor  is  it  any  objection  to 
thi^  sopporicion,  that  the  reviving  statute  ^f  5  and  6  EA^ 
ward  VI.  is  [daeed  in  the  statuteJiook  sebsequmt  to  the 
eftpdattatovy  act  (a);  as  thapa  are  maiKy  iostsAces  in  this 
reigti  where  aetstliat  are  laser  in  iraiat  of  tiaioi  «re  placed 
before  former  acts  of  the  same  session  {k}. 
*  Eto#war  the  parUamant  migbt  have  fontiad  tbair.opi- 
iltort  otl>  this  point  at  the  tima^.tfaeyMSOoo  aftenrikrds 
^Maght  dtfferently ;  for  ^arly  in  ttHLoext  nsigo  it  will  be 
leen^  there  happened  a  owe  whieli.^aHcd  iipoo  tbeakta 
IMk,  asiewere,  adaeistaiioB  idib%a^slimi.  Theypaased 
ti  sjieda!  aat  for  tbe.purpose  bf  taking  mftmy.elefgy  from  ao 
accessary  liafore  th#  fiict  la  marder  i  wUchi  aSeadaest  «> 
^we  iMtve 'seeA>  are  net  depsmd  af  thai:  pdvtltigtJBiy  jtat«  I 
£d.  VI.  c.  IS.)  and  they  thereby  seemed,  to  dedaia^  that 
-Stat,  m  Han.  YBh  which  had  poovkled.foa  Mm  €aas»  wiK 
no<  then  in  forefe.  Ponoii^  tbe  ssaieideb^  thal^gisb^ 
ture  made  an  act  some  fow  yspaS'SAer,  bf  staft/4aail  k 


(«)  Cap.  9.  and  eapb  loC      '     " 
(ft)  Sut  5  and  6  Ed.  VI.  c  3.  of  hoKdsyi  and  lmtU«  wts  iatrodoofS  sad 
pamd  both  houNs  bsteslfoiat^^ttiMaltv,  cap.  t. 
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Pfa.  and  Ma.  to  take  away  clergy  from  aceessaries  b^re 
in  all  tfae  oflbnces  where  it  was  taken  fnom  principal  by 
Stat.  L  £cL  VI.  c«  152.  and  ako  from  aocemaries  in  anion; 
in  whieb  thb  statnte  is  very  particular  r  for  tbongh  it  waa 
intended  evidently  aa  a  fioppicsBieMit  to  stat.  1  Ed.  YL  y^ 
it  rather  deviated  from  tbi^  and  pur»iied  the  words  of  atst^ 
dS  Hen.  VIIL  whkb  was  at  tbe.iaiiie  tioie  vegarded  as  a 
law  not  then  in  force;  and  by  taking  clergy  from  aocema* 
vies  in  arson»  when  no  statute  in  force  took  it  freoatihepfi»- 
cipals,  created  the  aboveHBetttioned  doubt ;.  and  at  leogtii 
farnisbed,  as  it  is  thought,  the  resoluttott  of  it.     Tbos,  in 
every  point  of  view,  these  statutes  are  involreii^  in  db- 
scnrity ;  and  the  main  and  only^qaestioniprtndblreMefs  tte 
disottsrion  of  the  point  interesting^  can  be  soified  IMMMh^ 
wise  than  by  the  assistance  of  refinement  and  <3dii9eeiare{ 
To  return  to  the  order  of  time  fusrn  wlri6ti  Tri^^ffcii^g 
we  have  digressedi  namely,  stat.  5  and,  6  Ed.VI.  ffr«inng«   - 
e*  IQ.  of  persons  committing'  a  bargiafy  »w  veb*  .^*^*^  -» 
bery  in  one  coiiitty,  and  flying  ^ttb' the  'tMn|f  rtbMi 
4ftto  another;  wbioh  leads  us  16  mentilMf  imMfettP  Mt 
made  for  the  like  furtherante  ef  crmimd  Jusltaii'ltti 
the  removal  of  like  impediments:  this  was  eW, ^9  end 
.3  Ed.  Vi.  c.  M.    The  preamble  of  the  aot- 
^fects  of  the  law.     First,  that  where  e  peraMy^^ 
was  feloniously  struck  in  one  county,  died*  iif  ^anotbd^^ 
a  lawful  indictment  eould  not  be  taken  in  either ;  for  the 
jurors  of  4be  odunty^  where  he  was  stroek,  could  t0ke  vo 
knowledge  of  the  death ;  nor  coukl  those  'wbototlnrdeeih 
happened,  for  the  same  j«ason,  taki  eognlaaiiee  of  ibe 
«troke»  so-  that  there  was  noway  ot^  punishing  Adtb  ijf- 
^nders)  neither  by  indictment,  nor,  as  the  aUMtrmy%  by 
'appeal.     The  second  was,  where  thieves  ttho'  had  rejbbed 
-or  stoleti-in  one  county,  conveyed  dieir  pioflidftr  into«&« 
•eiiier:  in  whieb  Gase,'tbough  the prtneipri  wasattainted  in 
one  county,  yet  the  jurors  of  the  other  could  take  no  cog« 
n^nce  gf  snch  attwKtar;  and  tboroferis.  the;  accessary 
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ifeiit  UBpuoaahed.  it  appears,  by  a  case  meotioottl  in  tbe 
last  reign  (a),  ifaat  tbe  seeond  defect  here  stated  was  an  ob- 
stacle to  justice ;  and  however  they  might  try  a  robbery,  or 
mnrderv  which  was  not  oomplete  in  either  county,  by  a 
jury,  of  two ;  and  though  an  vuUcimmi  might  be  f<mtad  of 
such  iimling;  yet  there  is  no  caae  which  had  yet  warranted 
an  miieinient  of  k3lmg^  where  the  stroke  was  in  one 
<xyanty,  and  the  death  in  another ;  but  there  is  an  express 
determinalson  in  the  reign  of  Henry  VII.  that  thoogii 
sodi  a  ararder  ntght  be  prosecuted  by  appeal,  it  coaM 
not  by  bdictment  (A).  To  remedy  these  defects,  and  re* 
mov^  4ll  doubt,  it  was  enacted,  as  to  the  first,  that  dM 
jnrors  of  the  county  where  the  death  happens,  may  en* 
4$iira,  and  M  i^ppml  may  }>e  brought,  of  tbe  stroke  in 
iMlher;  and  to  the  second  case,  that  an.indtctment against 
«n  accessary  shall  be  as  valid  as  if  the  principal  offence 

Ittd  Men.coi«i«iitted  wUbin  the  same  county.  The 
tomiitiBiooers  befere  whom  the  indigtment  is  taken,  are 
W  Wfite  totbo  €iutp$  rMcbrMi  where  tbe  principal  was 
aHainled  .or  convicted,  to  certify  whether  he  was  attMoted, 
convi^bed^pr  other wis4»  discharged ;  which  certificate  is  te 

;beL  mndM!  tbe  seal  i^  theciMl0«  rs^/oniiw;  and  open  (be 

.fl^aeipl'oC  it,  tbejosticei  are  to  proceed  against  the  acees- 

:atvy,,M  if  the  principal  ofience  had  been  committed  in- 

^thateonoty. 

Some  feilr  other  statutes  were  made  conoeming  crimes 

(and.  pttQilbmeou.  The  stat.  U  Hen.  VDL  c.  6.  making 
sod<Hiqr  felony,  without  clergy,  being  repealed  by  the  gene* 
ral  clause  of  stat.  I  Ed.  VL  c.  la.was  revived  by  slat.  9 

.apcl  3  Ed.  VL  c.  €9.  And  because  it  bad  beea  doubted 
vfhdiitT  the  clause  of  st»t.  1  Ed.  VL  c  IS.  which  takee 
clergy  ifrdm  thoae  stealing  horses,  geUiogs,  or.  mares, 

.inflktisditb^  same  penalty  oo  tbosewho  stole  our  horse, 
gelding,  or  idare  \  k  ^as  declared  by  stat.  9  and  3  fid«  VI. 

(«)  vid.  sot  m.  (i)  Vid/ftttt.  irs.  ^ 
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e.  33.  tiittt  it  shdnld.  Tbtssio^lar  scruple  wat  entertained 
incoDsideratiini  of  thU  being  a  penal  law,  but  the  like  bad 
pever  been  countenanced  in  cases  regarding  property ; 
for  the  stadKe  of  Gloucester,  giving  an  action  of  waste 
against  one  who  holds  for  a  term  of  years,  had  always 
been  ecjastmed  to  extend  to  a  holding  for  a  year  (a). 

There  was  a  law  made  to  pnnisb  offences  committed 
in  churcliies  and  churclwj^fds  by  riofons  and  outrageous 
i|Q«rrds,  as  tben  often  happened  between  the  reformed 
and  those  of  the  ancient  religion.  Such  ofFendera  are  con*' 
sidered  in  three  different  lights  by  this  aet^  and  dtfierently 
pimtahed*  First,  it  is  enacted  by  atat.  5  and  6  Ed.  VI. 
c.  4.  if  any  person,  by  words  only,  quarrel,  chide,  or 
brawl  in  any  church  or  chorch^yard,  he. shall,  iifi  the  of* 
fence  be  proved  by  two  lawful  witnteMea,  be  suspended,  if 
a  lay  .man,  ai  mgrnsu  eeeieM;  if  a.clerk^  from  she' mi^ 
Btslration  of  his  office,  at  the  discretion  of  the  tadinaryC 
Secondly^  if  any  one  smite,  or  ky  tioknt  hands  upon  an- 
otber^  he  shaU  be  deemed  tptofaeu^extomtmanictitx. .  And 
thirdly  >  if  any  maliciously  strike  with  a  weapon,  ordncw 
a  weapon  to  the  intent  to  strike  such  petton^  m^d  be  caip» 
vieted  by  Tordict  of  twelve  men^  or  his  own  confessioiT, 
or  by  tWQ  bnrful  vriinessa$  before  the  justices  of  asme,'of 
(gfer  and  terminer ^  or  of  the  peace,  in  their  sessions,  he 
shall  have  his  ears  cut  off;  and  if  he  has  no  ears,- says  the 
Mtcrte,  he.  shall  be  marked  in  the  cheek  with  a  red-hot 
iron  having  the  letter  jF  therein,  that  he  may  he  known 
for  a  frayymtJcer  end  afigkitr;  and  shall  moreover  be 
deemed  ipse  facto  excommunicate. 
.  Before  weqaitthksub^t  of  penal  law,  it  will  be  Ottk»  oon. 
fwi^rtonieniionaprovisionmadeatthehegin-  ^^^ 
liiogof  tbisroignwitbregard toderksdonvict,  which  punish- 
ed vagrancy,  as  we  have  before  seen,  with  sb very .  It  was 
/snaeledby  stat.  1  Sd.  VL  a  S^that  no  clerk  convict  should 

(«)  Flowd,  46r. 
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make  hU  purgation,  hot  shoold  ,be  a  slaoe^6r  one  yetf  to 
him  who  would  become  bound,  with  two  soreltesf  in  20i*  to 
the  ordinary,  to  the  king's  uae,  to  take  him  into  aerrice  ; 
and  be  was  then  to  be  treated  as  vagabonds  were  directed 
by  that  act  to  be  treated  in  the  like  case.  Again,  a  eleik 
attsdnted  or  convict,  who  by  law  could  not  make  faia  par« 
gation,  might  be  delivered  by  the  ordinary  to  any  man  who 
would  become  bound,  with  two  sufficient  sureties,  to  keep 
him  as  his  slave  Ave  yeairs,  to  be  used  as  a  vagaiiond ;  and 
every  person  to  whom  such  a  one  was  adjudged  slave,  might 
put  a  ring  of  iron  about  his  neck,  arm,  or  leg.  This 
extravagant  punishment,  especially  under  so  hateful  ao  ap^ 
pellation  as  that  of  slavery,  was  ill  borne  by  the  spirit  of 
the  nation;  and'  was  therefore  repealed  by  stat«  3  and  4 
Ed.  VI.  c.  16.  as  has  been  before  related. 

Reperf  of  trca-  "^^^^  ^^  **^®  •***®  ^  ^^^  criminal  law  at  the 
son.  iieiony,«iid  time  of  queen  Mary*s  accession,  when  a  statute 
prsruunire.  ^^^  made  similar  to  that  passed  at  the  beginning 
of  Edward  VL's  reign,  toabolish  all  new-created  treasons  and 
felonies;  though  the  repealing  act  of  Edward  VL  and  the 
mildness  of  that  reign,  hi|d  left  very  little  occasion  for  such 
a  statute.  However,  such  a  beginning  had  some  small  efiect 
in  conciliating  the  minds  of  the  nation  to  her  goverlimentt 
till  another  spirit  could  with  more  safety  discover  itsdf* 
The  preamble  of  the  act,  in  stating  a  reason  for  making  it, 
seems  to  glance  at  stat.  5  and  6  Ed.  VI.  c.  1 1  •  For  it  says^ 
that  '*  many  honourable  and  noble  pers(M)s  have  ci  farte 
'^  (for  words  onlj/,  without  other  opinitm,  fmtf  or  deed) 
^*  suffered  shameful  death,  not  accustomed  to  nobles:  to 
^*  remove  the  occasion  of  which  in  future,  the  queen  was 
^<  pleased**  that  no  act,  deed,  or  ofience,  bdog  i^ade 
treason,  petit^reason,  or  mlspvisioQ  of  treason,  by  writing, 
cyphering,  deeds,  or  otherwise,  shall  be  so  deemed,  but 
only  suph  as  is  so  declared  by  stat  65  Ed:  IIL  And  again, 
that  all  offences  made  felony  (not  being  felony  before),  or 
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•l^poHH^  to  |>e  witbiii  tbe  case  of  pf^tnmmreyhy  any  act 
OMKie  siQce  tbe  first  day  of  Henry  YIIL*s  reign^  \ball  be 
vepealed  and  ?<Kd« 

•  Tfaiia  woa  tlie  defioriptioo  of  treasoD  once  more  reduced 
to  tbe  words  of  tbe  statute  of  Edward  III,  and  tiie  feir 
fiplooies  made  in  tbe  last  reign  were  aboUsbed«  But^  nou 
witbttanding  tbia  appearance  of  cleoien^y,  some  treasons 
aod  feloBtes  were  Tory  soon  enacted  by  parliament*  la 
tbe  nest  sessions  of  tbat  same  parliament^  it  was  ordained  by 
Stat,  1  Ma*  St.  2.  c.  6.  in  protection  of  a  species  of  coin  for 
which  nalaw  had  before  provided,  tbat  persons  wbo  couti'* 
terfeited  gold  or  silver  coin^  not  tbe  proper  coin  of  tbia 
realm,  hot  current  with  tbe  qaeen*s  consent  (and  by  stat. 
1  and  2  Ph«  and  Ma,  ell.  those  who  b(ing  such  coin  into 
tbe  i:ea]m)shaU  be  adjudgM  traitors;  as  also  those  who 
coonterfett  thequeen*s  sign  manual*  privy  signet,  or  privy 
seal;  for  tbe  statute  of  Henry  VIII  poncerning  these  seals 
was  repealed  by  the  general  clause  of  the  former  law. 
In  the  same  session  an  act  watf  made  against  Riotont 
riotous  asaenvblies,  and  to  repeal  the  law  made.  ^^■b^1i«>- 
for  tbe  like  purpose  in  tbe  last  reign  (&).  This  is  stat.  I 
Ma.  St.  2.  c.  12.  which  together  with  that  of  Edward  VI* 
deaerves  notice,  as  they  furnished  a  model  for  a  similar  onA 
iDodtf  m  hiter  times ;  with  tbia  difference,  that  those  of  Ed* 
ward  and  Mary  inflicted  only  the  penalty  of  single  felony^ 

.  that  of  George  L  of  felony  without  clergy.  The  act  iu 
question  declares  it  felony  for  any  persons  to  tbe  number 
of  twelve,  being  assembled  together,  to  intend,  or  go  about 
with  fovceand  anna^  and  of  their  own  authority,  to  change 

'  any  laws;  and,  beittg  coasmanded  by  tbe  sheriff,  or  by:a^y 
justice  of  the  peace,  mayor^  or  bailiff  of  any  towtl  or  city> 
by  paooiamatioa  in  the  queen's  name^  to  retire  to  their 
bouses^  to  eontiaue  together  for  one  hour  after  such  com*- 
«9andment,  w  to  attempt  any  of  the  above-mentioned  factsf 
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and  if  (j^prsons  to  the  number  of  twelve  shoold  goitboutto 
overthrow  pales,  hedges*  ditches,  or  other  inciosoresi,  the 
banks  of  any  fisb*pond  or  conduits  for  water,  to  the  iateikt 
the  same  should  lie  open ;  or  to  have  coiDaioii  there;  or  to 
destroy  deer  or  conies;  or  to  pull  down  any  houses,  barns, 
mills}  or  to  burn  any  stacks  of  com;  or  to  abate  rents  of 
lands  or  price  of  victuals,  and  should  refuae  in  Jtke  manner 
to  depart  after  proclamation^  it  was  made  felony.  The 
raising  of  people  to  the  number  of  twelve,  by'riogiog  of 
belU,  sound  of  trumpet,  or  in  any  way^  was  likewise  made 
felony,if  the  persons  so  met  together  came  withiathe  former 
clauses  of  the  act ;  and  if  the  vi/if,  Jiervant,  or  any  other 
relieved  any  persons,  so  assembled,  with  victuals^  weapons, 
or  other  things,  they  were  to  be  deemed  felons.  Thua  Sax 
of  riots  committed  by  twelve  persons.  If  the  like  c^nces 
were  committed  by  persons  above  the  number  of  two^  and 
under  that  of  twelve,  they  were  to  be  imprisoned  for  one 
year :  and  finally)  it  was  ordained,  in  a  more  oomprcben- 
sive  manner^  that  it*  persona  to  the  number  of  forty  assem- 
bled for.  the  above  purposes,  or  to  do  any  iUherfdMjf  4nr  r^ 
fte//to>t,and  so  conttooed  together  for  three  hours  after  pro* 
clamation,  tbey  shouki  be  adjudged  felons :  and  any  cop^y- 
holder  or  farmer  being  required  by  the  ktng^s  officer  to 
assist  in  suppressing  soch  o&nders,  and  refusing  an  to  do, 
was  to  forfeit  his  copyhold  or  lease  during  his  life.  Tbb 
act  was  only  temporary,  and  soon  expired. 

Some  other  of  the  penal  laws  of  this  reign  were  only 
temporary,  and  expired  at  the  demise  of  the  crown.  Sn^ 
was  Stat.  1  and  2  Ph.  and  Ma.  c.^.  concerning  fq^orteta 
of  news.  .  The  execution  of  stat.  S  fid.*  L  c.  34.  and 
2.  Ric.  II.  at.  1.  c.  5.  was  thereby  reCened  to  justices  of 
the  peace;  and  it  was  moreover  enacted,  that  any  person 
convicted  of  speaking  malidoosly  any  slanderous  newt  of 
the  king  or  queen,  should,  for  the  first  ofienee,  be  set  in  the 
pillory,  and  have  both  his  ears  cut  off  (unless  he  paid  lOOl.) 
and  sufier  three  months  imprisonment;  and  if  slanderons 
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newwete  spoken  of  any  connDion  persson,  there  wits  the 
Bmne  piinishosKor,  except  that  the  imprisonment  was  to  be 
only  for  one  month ;  and  if  it  tras  by  book,  rhime,  bsdlad, 
lettw,  or  writing,  the  ofiender  was  to  have  bis  right  hand 
stricken  oiF;  and  for  the  second  offence,  he  was  to  sofier 
imprisenment  doting  life,  and  forfeitare  of  all  his  goods. 
The  queen's  jealoosy  of  offenders  of  this  kind  was  such, 
that  an  act  was  made  in  the  same  session  (a)  which  declared, 
that  **  persons  who  have  by  express  words  prayed,  or  here- 
'*  after  shall  pray,  that  God  would  shorten  the  queen's 
*'  days,  or  take  her  out  of  the  way  (as  the  conventiclers 
'^  in  Loudon  were  then  said  to  have  done),  should  bedeemed 
*^  traitors;''  but  with  respect  to  offenders  who  had  com- 
mitted this  crime  during  that  session  of  parliament,  and 
were  indicted,  such  persons  might,  upon  their  arraignment, 
sombtt  themselves  to  the  queen's  mercy,  and  then  no  judg- 
ment was  to  be  passed ;  which  proviso  took  off  the  edge^ 
in  some  degree,  of  this  ex  po$t  facto  law* 

But  the  next  act(&>),  of  the  same  session^  went  further } 
for,  oomplsiining  tliat  *<  the  late  clemency  of  the  queen,  in 
''  febxiog  penal  laws,  had  given  occasion  to  many  tankard 
'*  and  iraiiaraus  hearts  to  imi^ine  and  attempt  things 
''against  the  goverameot;"  some  provisions  were  now 
'  again  made  in  the  sp^it  of  several  acts  of  (c)  Hetiry  VIII.  and 
of  one.  tn.the  late  reign.  If  any,  by  open  preaching,  express 
words  or  sayings,  did  compass  or  imagine  to. deprive  the 
kiag  of  his  stile  and  honour,  or  to  destroy  him ;  or  to  levy 
waur  against  the  king  and  queen ;  or  did  maliciously  or 
advisedly  say  that  the  king  ought  not  to  have  such  title  and 
stile;  such  oSender  was  to  forfeit  ail  his  goods  and  issues 
of  bis  lands  daring  life,  with  perpetual  imprisonment;  and 
for  aseeond'OffsKe,  he  was  to  be  adjudged  a  traiter.  To  do 
the  samoiby. wfitiog,  printing,  overt  deed,  or  a«:t,  was  made 

(c)  Ctp.  9.  W  Cap.  9..  (c)  Yid.  aaU  S7S,  S74. 4S9. 
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biglwtreMOD  in  the  first  iottaaice.  There  is  aoofclwrtreMoii' 
made  to  protect  the  kiog^s  penon,  if  be  shoiiU  survive  tbe^ 
queen^  wl  continue  governor  to  the  child  of  which  the 
queen  was  then  supposed  to  be  pregnant.  This  act  eon* 
tains  two  clauses  concerning  trials  for  treason,  wfaicb  we 
shall  hereafter  mentidn.  It  requires  that  indictments  for 
words,  under  this  act,  should  be  brought  within  six  months ; 
and  now  ^;ain  declares,  what  had  been  twice  decided  by 
statutes  in  the  reign  of  Edward  VI.  that  conceaiinenc  of 
high-treason  shall  only  be  misprision  of  treason. 

These  are  all  the  penal  statutes  made  respecting  the 
government;  in  which  we  see  more  caution  and  modera- 
tion than  in  those  of  Henry  VIIL  from  which  they  were 
copied,  though  they  went  a  little  further  than  those  on  the 
like  subject  in  the  reign  of  Edward  VI.  The  remaining 
statutes  r^^rded  common  offences ;  and  were,  one  eon* 
ceming  Egyptians,  another  respecting  accessaries  in  Cer** 
tain  felonies,  and  the  last  about  the  steaKng  of  maidens. 
FoDMimeiit  of  The  statute  of  Henry  VIII.  {d}  made  against 
f7P"^*  Egyptians^gy  psieSyWas  fotindnotslrietenmigh 
to  restiliin  those  people  from  coming  into  the  kingdom;  but 
many  still  resorted  hither,  nsing,  as  the  present  dct  says, 
^  their  old  accustomed  devilish  and  naughty  practices  and 
'<  devices,  with  such  abominable  living  as  is  not  in  any 
<<  Christian  realni  to  be  permitted,  nasaedt  or  koowvu*'  It  is 
therefore  enacted,  by  stat.  1  |Lnd  S  Ph.  and  Ma. 0.4.  ti«t  any 
one  conveying  such  person  into  the  realm,  shall  forfeit  40l. ; 
and  the  Egyptian  so  conveyed,  and  contuNiing  here  one 
month,  fthall  be  adjudged  a  felon  without  benefit  of  clergy 
or  sanctuary.  As  to  those  within  the  realm,  sneh  ais  do  not 
depart  witlrin  twenty  days  after  proclamatioo  of  tbsiact, 
shall  forfeit  all  their  goods,  to  be  seised  by  any  one;  half 
to  the  kiiig,  and  6alf  to  the  party  seisang  llieai  t  and  if  tbcy 
do  not  depart  in  forty  days  aftar  the  proclamation^  it  is 

•  •        (a)  Via.aiit.1»0. 
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■wde  felony  without  ^rgy  or  intictttary.  Persons  wboi 
l«are  that  way  of  life  withia  the  twenty  days  above-inen« 
tiooed,  are  to  be  discharged  of  the  penalties  of  the  act. 
.  Stot.  4  a^d  5  Pb»  md  Ma.  ^.  4«  to  which  we  have  be^ 
foce  allodedi  takes  away  clergy  from  accessaries  before  the 
fisot,.  in  the  following  offences :  in  petit-treason ;  wilful 
murder;  robbery  in  any  dwelling-house  or  houses,  robbery 
ID  or  near  any  highway  ;  the  wilful  burning  of  any  dwell* 
ipg-house»  or  any 'part  ^reof»  or  any  barn,  then  having 
corn  or  grain  in  the  same.  Ci^gy  is  taken  JTrom  all  these 
offenders,  being  outlawed,  or  being  otherwise  attainted  oc 
convicted,  or  standing  mute  of  malice,  or  challenging  pe* 
remptorily  above^wenty  persons^  or  not  answering  directly 
to  the  oflfeooe.  This  act  was  made  as  a  supplement  to 
Stat*  1  £d.  VL  c.  12.  which  had  taken  away  clergy  from 
the  principals  in  all  tbeseorimes.  fiut  in  addition  to  the 
statute  of  Edward  VL  thb  aet  provides  for  the  case  of 
burmag  ofkofmsu^  which  that  act  had  omitted.  The  argu^ 
ments  and  consequences  which  have  been  founded  on  this 
particular  circumstancet  have  been  fully  considered  be^ 
fore  (A).      . 

To  this  statute  is  added  a  clause^  which  is  to  be  found 
in  several  laws  of  thc^  two  reigns,  that  lords  of  parliament 
and  peer^  shall  be  tried,  by  their  peers,  for  any  oSeoce  men- 
tioned in  this  act^  aa  bath  been  ai^ustomed  by  the  laws  of 
the  realm :  a  cauuon  which  probably  was  occasioned  by 
s^fone  doubt  tbon  sidNiisting»  whether  that  privilege  was  al- 
lowed in  new-made  felonies  and  treasons ;  though  one 
should  tUftk  it  was  sufficiently  secured  by  the  terms  of 
UagiMLPimtiiKijfU 

TiMistat4aadfiPb«aDdMa^o«6.wasintended  stealing^ 
l^mnsy /llitbe^tbe  policy  of  thestalute  ofUen-  j»om«o. 
ry  VUl^c)  reiqpecting  the  stealing  of  heiresses.  As  that  aet 

(•)  Vid.  ant  460,481. 
Df^MMuUm-Vrnm  ^c  arc  iiin^>iiiiaimjMrnMi monMi,  es.  89.  l^d. 

(c)  Vid.  ant  145. 
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only  punished  a  man  wto  commiued  such  an  act  agatmt 
the  consent  of  the  woman ;  this  statute  was  to  restrain  tiie 
likeindecoram,  e^en  in  some  instances  where  she  did  con- 
sent. It  is  enacted,  that  if  at>y  person  abov^e  the  af^e  of  four* 
leen  years  shall  unlawfally  convey,  or  cause  to  be  conT^^ 
ed  away,  any  woman*child  unmarried,  wkhiii.tbeage  of  six« 
teen  years,  out  of  the  possession,  atid  agaimt  the  will  of  her 
father  or  mother,  or  of  «uob  perscMi  as  then^shall  happen  to 
have  by  any  lawful  means  the  order,  keeping,  education,  or 
gorernanoe  of  any  such  child,  he  shafti  snffsr  two  years 
imprisonment,  or  else  pay  a  fine,  to  tie  issessed  in  the  star* 
chailibeh 

Again,  if  such  person  shall  so  deflower  such  woman* 
child,  or  by  secret  letters,  messages,  or  otherwise,  contract 
matrimony  with  her  (except  with  consent  of.  such  as  hare 
title  of  wardship),  he  shall  snfler  imprisonment  for  6Te  years, 
or  else  pay  a  fine,  to  be  assessed  in  the  siar-cbamber ;  one 
moiety  to  the  king,  the  other  to  the  party  grieved*  Besides 
this,  it  was  provided,  that  if  any'wooiao-oliiid,  above  the 
age  of  twelve,  and  under  sixteen  years,  consent  to  such 
contract,  then  the  next^of  kin,  to  wboai  the  mberitance 
shall  come  after  her  decease,  shall  immediidbely  ei^ey  ail 
her  lands  in  possession,  reversion,  or  remainder^  dufii^  the 
life  of  such  person  as  shall  so  contract  aiMriBriony*  The  of* 
fences  herein  described  are  to  be  beard  aad  d^termiaed  in 
the  sta^chamber  on  a  bill  of  complaint  or  informatton,  and 
before  the  justices^  of  assise  i>y  laqoiaMon  or  indict* 


.  These  ^re  all  the  stalotet  which  were  made  concerning 
crimes  io  the  reign  of  queen  Mary  and  he*  eomiort.  It  re* 
mains  now  to  siMak  of  «oeb  as  regarded  lUi  «ialbod  of 
bringing  offandera  to  justice,  and  what  had  beenordsuiedf 
in  these  two  reigns  resp^ng  witnoises,  pmrtieularly  in 
trials  of  treason. 
Qfl^^  We  have  seen  that  the  first  statute  which  em- 
powered justices  of  the  peace  out  of  sessions  to- 
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ki  to  Ml,  was  the  sUtiite  of  Rtehard  III.  (a)  Tbb  was  in« 
tended  in  relief  of  the  subject  against  malicious  imprison- 
ment upon  slight  accusations ;  but  as  this  authority  was  en- 
trusted ouly  to  one  justice,  it  was  thought  proper  by  stan 
9  Hen.  VII.  c.  Srto  repeal  this  act,  and  give  the  same  juris- 
diction  totwo  tttte^st^  one  to  be  of  the  quorum,  who  wereto 
bailpersonsaialnpermible  by  law  till  the  sessions  or  gaol-de* 
livery,  and  toeertify  thither  sneh  bail,  under  the  penalty  of 
lOl.  However,  the  restrictions  of  this  statute  had  been  dis- 
regarded, and  the  authority  to  let  persons  to  bail  had  been 
abmed.  Fortbduglttheact  requires  two  justices  at  least  to 
discharge  this  ofice,  it  became  usual  for  one  to  take  the  bail, 
.and  insert  the  name  of  a  brother  justice,  who  was  seldom 
present.  By thispractice,thebusine8swa8Conduc(ed  neither 
with  the  solemnity  nor  caution  which  was  required ;  and  it 
often  happened  that  persons  not  properly  bsulable  were  let 
to  bail,  onder  pretence  that  the  charge  amounted  only  to 
suspicion.  To  remedy  tbe  former  inconveniences,  several 
provisions  were  made  by  stat.  l  and  2  Ph.  and  Ma.  c.  IS. 
First,  as  to  tbe  question  of  bail,  who  are  and  who  are  not 
intitleB  to  that  indulgence,  it  ordains,  that  stat.  {b)  Westm. 
I.e.  15.  shall  in  future  be  tbe  law  of  bail  and  mainprise. 
Secondly,  that  what  passes  before  the  juiftices  may  be 
known  and  eiaimnable  afterwards,  it  directs,  tjbat  when 
ftny  .one  is  brought  befoce  them  on  a  charge  of  mnstaughter 
or  felony,  or  suspicion  thereof,  they  shall  take  the  infdrma* 
tion  of  those  who  make  the  charge  against  tbe  party,  in 
writing;  and  shall  also  take  tbe  examinatipa  of  the  party 
accused  ;  which  is  the  first  authority  given  by  our  law  to 
examine  a  mam  as  to  his  <r¥tk  criminally ;  it  being  gene* 
rally  held,  that  fwmo  Unetur  jnwkre  seipiwn.  These  exa- 
mination^;  are  te  be  certified  to  the  'next  gaol-delivery. 
The  two  justiees  are  required  to  be  |^esent  at  this  bail* 
ment,  wbich  ia  to  be  certified  aifo  llff  the  gaol-ddimy ; 

(a)  Vk!.  m(.  lis.  (t)  Ti4.  ^  rtA.  XL  181. 
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but  ooe  only  may  take  the  examiiialiw)^  am)  aot  till  then 
can  the  accused  be  admitted  to  baik 

III  like  manner  all  coroners  are  directed  to  pat  into  writu 
ing  the  material  evidence  gtvan  upon  the  ioqoeat:  and 
both  tliey  and  justices  of  the  peace  are  empowered  U>  bind 
witnesses  by  recognizance  to  give  eyideoe^  on  the  indicb- 
jnent ;  and  such  bonds  and  inquiaitioDs  are  to  be  <aertified 
in  like  manner  as  the  examination  and  bailmeDtk  lo  de- 
fault of  this,  the  coroners  and  justices  are  liable  lo  be  fifiQl 
by  the  justices  of  gaol-<leltvery« 

As  these  provisions  concerning  exaeiinalioRsiBrereby  the 
above  statute  ordained  only  in  eases  ^bere  the  parly 
was  let  to  bail,  it  is  enacted  by  ittat.  S  and  3  Phil,  and  Mar. 
c.  10.  that  they  shall  be  taken  where  the  person  accnaed  is 
committed  to  custody.  It  is  to  be  observed,  ^at  ^he comity 
of  Mid&lesex  and  city  of  London  j^r^  not  ^vithin  stmt.  I  and 
2  Phil,  and  Mar,  c.  13.  ,  •  • 

Of  nrimesMi  We  shall  now  speak  of  the  three  inatutes  of  £d- 
io  treason,  y^^^  y j^  j^^^  qucen  Mary,  concerning  witnesses 
in  cases  of  treason ;  the  fate  of  which  statttles  baa  been  veijr 
singular;  being  disregarded  while  in  fovce^aBdevensop* 
posed  to  be  repealed  ;  till  having*  long  laia  dormaat,  they 
were,  upon  further  consideration,  held,  to  be  ivfcwoe;  agate 
esteemed  as  re|>ealed ;  and  at  length  regularly  observed, 
and  looked  upon  as  a  part  of  our  criaiinat  law*  Dnrtag 
Ji^se  reverses,  they  were  considered  in  Various  lights^and 
mder went  very  different .  OQnstruetioms.  Ta  uiKkacstand, 
f  b^r^fore^  ^he  operation  these  statutes  have  been  held  to 
have  oo  ^ne  another « it  will  he  necessary. to  look  bi^ojid 
the  present  reigns,.. to  those  times  wheo  thb  poifit  was 
more  fully  debated*  -  /  '        ■ 

It  is  the  opinion  of  lord  C^^  though  perhaps  not  wdl- 
foufided)  that  4 wp  wtitn^ssea^  were  reqeired.  on  a  trial  6( 
;bigl'hfK^f^^D  aicoqamp^-laR^    Wb^er  this  supposed  rule 
had  been  violated,  in  some  recent  instances,  and  a  con- 
firmation, of  it  by  pafbament  was  tboughteajppdient;  or. 
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as  othifri^;tbii|k|  mU  liisiory  proresy  one  wkness  (or  no 
wuiie9s(a>  hfwt  lieon  hdd  sufficient  to  prove  this,  as  it  was  to 
pipye  Mj  other  crime^  whatever  might  be  the  occasioQ^ 
it  wes  ordained  by  ttat*.  1  £d.  VL  c»  12*  and  by  sut.  S 
and  6  Ed.  VI.  c,  II.  that  no  person  shall,  be  indicted^  ar<> 
vaigfiQd,  corviieiliBfi4>  tponvieted,  or  attainted  for  any  trea- 
son, petit*treasoo9  or  misprision  of  treason,  unless  he  be 
thereof  accMse^d  by  two  sufficient  and  lawful  «ritu€sseS|  a» 
the  [first  statute  seys^  or  iw.o  lawful  accusers,  as  the  latte( 
expresses  it :  to  which  jt  is  added  by  the  latter  statute,  that 
tbey^sbally  upon  the, arraignment,  if  living,  be  brought 
in  person  before  the  accused,  to  avow  and  maintain  what 
they  hs^ve  to  say.  After  these  |wo  statutes,  the  stat.  1  and 
Q  Pbil.^nd  Mar.  c*  10.,ejiacts  generally,  that  all  irials  fos 
treason  shall  be  had  and  used  only  according  to  the  due  or* 
der  and  course  of  the  Qomman\la.w  of  this  realm,  and  not 
otharwise.  The  question  which  has  arisen  upon  this  statute 
is>  n[l^t  operation  it  has  upon  those  two  statutes  of  Ed* 
'  IMrard  VI*  The  opinions  upon  this  question  have  been 
.various  at  different  times. 

We  find,  very  soon  after  the  statute  had  been  passed, 
naii]elyyin(A} aiMiidSPbiLsAd Ma^. aud  mpre solemnly  iu the 
fourth  year,  the  judges  came  toNa  resolution,  that  the  statute 
of  Edward  VI.  was  repealed  by  that  of  Philip  and  Blary.^ 
3ut  tjhey.cpniiderec^tbis^^peaLa^  partial^  and  founded  a 
jdistinotijM  Dpan  th^  ||SMrtipMlar  wording  of  the  last  act.  The 
/HaiyiliHiof  ^ward  VI.  Kequirifig  two  witnesses  to  indict, 
.MPaigll$'C<)n«iGt»  apd(aMM»t;  the^  i^ute  of  Philip  aiuji 
/Mary  dedaribif  tbnt.all  trM$  for  treason  shall  be  accord- 
sag  t6  the  dm  iffdar  aod.cQaraa  of  the-common  law;  ^hi^ 
kifiemad^  thiu^al:  leair  upon  the  trials  4iera  was,  119  Iwigfr 
iMad  of  Ma  witoesseft. .  IThe  practicfa  of  the  cogi:ts  s%e«9 
SP  JiMe  bean  estabiisMi  isb  piicsmiMe  oi^  thif  .x)pM4qp 

(a)  Because  a  feet  wm  tried  by  Jiiion»  and  DOt  hj  wltaeisii.  TM.a||i» 
.fpUn^/$6^SS9.  •odFbwd.  18.  .       .     <.  * 
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'.•        .     . 
giren  by  all  the  judges;  for  in  all  the  state  trials durifig  tbe 

snbsequent  reigns,  the  statutes  of  Edvrard  VI.  are  eilber 

forgotten ;   or,  when  any  argument  is  atlemptisa  to  be 

groonded  on  them,  they  are  pronounced  by  the  judges  as 

repealed,  and  no  longer  in  force.  - 

In  the  reign  of  Charles  L  we  find  that  kird  C&ke^  in  a 
work  published  after  his  death  (a),  expresses  himself  of  opi* 
nioo  that  the  statutes  of  Edward  VL  are  still  in  force.  ^i> 
MaithdW  Hale  has  gi^n  diters  contradictory  opiimos 
upon  this  point.  In  his  Summs^y,  be  is  clear  that  two 
witnesses  are  necessary  on  the  trials  notif  itbstaoding  the 
statute  of  Philip  and  Mary<A).  In  bis  Pleas  of  the  Crown 
he  positively  says,  that  two  witnesses  are  required  upon 
the  indictment  only,  and  not  upon  the  trial  (c).  In  ano« 
ther  place  he  reprobates  the  distinction  between  the  indict* 
nient  and  trial,  looking  on  the  indictment  as  an  insepara- 
ble incident  to' the  trial,  and  in  truth  a  part  of  it  (d).  How- 
lever,  in  the  same  passage,  he  speaks  very  doubtfully  as  to 
the  main  question ;  though  a  little  further  on  (e)  he  speaks 
of  two  witnesses  being  required  by  the  statute  to  be  exanriiH 
ed  face  to  face  in  cases  of  treason ;  which  must  be  meant 
of  Stat.  5  and  6  Ed.  VL  Thus  did  this  great  hvwyerdifier 
from  himself  upon  this  point. 

We  shall  now  consider  the  opinion  of  lord  Coke; 
which,  being  more  dedsive  than  that  of  the  former  Wri- 
terj  and  being  that  which  has  been  adopted  bjr^tr  Iff- 
€hael  FMcTf  may  be  considered  as  clo»ng  tins  <jimstlob. 
After  discussing  such  point#«aliadheea  miuie  on  ttaiSsesti^ 
tutes  by  those  who  i^nt  before  hia,*  ho  p(oc»eds  to  grire 
what  fa^  calls' biii  own  opinion,  -upon  duecoMderation.of 
the  matter  (/).  Hb.  thinks  that  the  stat.  I  aifd  fi  Phit.  landL 
iHr.  dote  not  repeal  tbe-tftat.  I  £d.  VI.  andsut.  5  aad 
WEi^VL  '  For  ^at^  stutntft,  i^B  li#,  ek«MHb  only  to 
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trials  by  rerdiot;  whereas  the  indictment  is  no  part  of  the 
trial,  bat  an  information  or  declaration  for  the  king :  the 
etridence  of  winesses  to  the  jury  is  no  part  of  the  trial ;  for 
by  law,  the  trial  im  that  case  is  not  by  witnesses^  but  by  the 
verdict  of  twelve  men;  and  ao  there  is  a,  manifiest  dtyersity 
between  the  eoiience  to  a  jury ^  and  a  trial  by  jury.  When 
the  statute  speaks  of  trials  awardad^  that  esrpression,  be 
says,  prores  that  it  bad  in  view  the  venire  facias  for  trial  \ 
for  neither  the  indictment  nor  the  evidence  can  be  said  to 
be  amarded{a)m  Thus  far  oor  author  has  explained  himself 
upon  this  doabt,  in  a  manner  that  may  be  thought  ex* 
trenely  teohnical  and  refined;  but  he  seems  to  lay  some 
stress  upon  it,  and  to  be  perfectly  satisfied  that  he  is  right. 

Upon  this  idea  oor  author  go^  on,  and  is  of  opinion 
that  this  statute  of  Philip  and  Mary  had  a  very  different 
object  from  that  which  had  till  then  been  generally  sup* 
posed  (6).  He  thinks  it  was  intended  to  abrogate  all  acts  of 
parliament  prescribing  a  difierent  method  of  trial  from  that 
according  to  the  due  order  and  course  of  the  common 
law.  Many  provisions  introducing  new  trials  had  been 
made  in  the  reign  of  Henry  VIII.  and  surely  never  was 
'  there  a  period  in  our  law,  when  a  reformation  of  this  kind 
was  more  wanted;  that  the  common  law  might,  in  this 
instance,  be  brought  back  to  its  first  principles. 

To  give  some  instances  of  these  innovations  in  the  course 
of  the  common  law ;  it  had  been  ordained  by  stat.  3S  Hen. 
VIIL  c.  4.  that  treasons  in  Wales,  and  where  the  king's 
writ  runneth  not,  should  be  tried  by  special  commission  in 
such  shires  as  die  king  should  appoint.  By  stat.  S3  Hen. 
VUI«'C.  30.  persons  confessing  treason  and  afterwards  be^ 
ooming  lunatic,  might  notwithstanding  be  proceeded 
against  in  their  absence,  and  a  rerdict  and  judgment  given, 

(c)  3|ii8t.d7. 
(I)  This  oonstrnction  oCthe  ttatate  was,  however,  glanced  at  by  the  court 
in  S  snd  8  Phil,  and  Mar.  where  they  ImM  the  statutes  of  Ed.  VI.  to  be  re- 
pealed.   Dyer,  13S* 
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on  which  Execution  might  be  ordered.  By  stat.  33  Hen. 
VIII.  c.  23.  persons  charged  with  treason,  or  misprisioD 
thereof,  being  ezamined  by  three  of  .thelouhcil,and  vehe- 
mently suspected  by  them,  might  be  tried  by. special  com- 
mission  in  any  county:  by  this  act,  too,  the  peremptory  ^  " 
challenge  of  thirty-five,  in  cases  of  treason  and  misprision 
of  treason,  was  taken  auray.  By  jitat.  28  Ed.  IIL  c.  13.  a 
trial  de  medieMe  was  allowed  in  trea30n. 

All  these  acts  (and  there  are  several  others)  introduced 
a  manner  of  trial  derogatoiy  to  the  due  order  and  coarse  of 
the  common  law ;  he  therefore  considers  them  as  repealed 
by  the  stat.  1  and  2  Ph.  and  Mar.  c.  10.  and  the  regular  and 
ancient  order  of  proceeding  restored  (a). 

As  to  the  two  statutes  of  Henry  VIII.  respecting  trea- 
son out  of  the  realm,  and  piracy,  there  is  no  particular 
observation  made  by  our  author  in  this  place;'  but  in  other 
parts  of  the  same  work,  he  speaks  of  them  as  still  in  force. 
Probably  he  thought,  consistently  with  former  judgments, 
that  as  these  statutes  extended  the  mode  of  trial  according 
to  the  order  and  course  of  the  common  law,  in  the  room 
of  a  proceeding  by  the  civil  law,  it  would  have  been  in» 
consistent  with  the  explanation  above  given,  to  have  sup- 
posed these  provisions  repealed,  which  so  far  tended  to 
effect  the  design  ascribed  to  the  statute  of  Philip  and  Mary. 
It  was  accordingly,  in  2  and  S  Phil,  and  Mar.  agreed  that 
these  statutes,  for  that  reason,  were  not  repealed  by  the 
act  in  question  (A). 

.  This  opinion  of  lord  Goke  is  adopted  by  sir  Michael 
Foster,  who  has  added  his  own  thoughts  upon  the  question. 
He  thinks  the  legislature  plainly  indicated  their  opinion 
concerning  the  object  of  the  stat.  Ph.  and  Ma.  when  by 
another  clause  of  it  they  enact,  that  in  all  cases  of  high- 
treason  concerning  coin  current  within  the  realm,  or  for 


(•)  S  Intt.  SS,  87.  {b)  Dyer.  \Z\,  %5. 
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counterfeiting*  the  king  or  qaeen^s  signet,  privy  seal,  great 
sea),  or  sign  manaal,  such  manner  of  trial,  and  none  other, 
shall  be  observed  and  kept,  as  heretofore  hath  been  used 
by  the  common  law  of  the  realm,  any  law,  statute,  or 
other  thing  to  the  contrary  notwithstanding:  for,  if  the 
former  clause  had  been  intended  by  the  legislature  to  take 
away  the  necessity  of  two  witnesses  in  aU  treasons,  why 
should  they  have  added  this  to  take  it  away  in  samef  It 
would  have  been  useless  and  nugatory;  whereas  it  most 
certainly  was  meant  to  efiectuate  something  which  was 
riot  within  the  former  part  of  the  act.  He  thinks  this  is 
'  made  very  clear  by  the  eleventh  chapter  of  the  same 
statute,  which  enacts,  that  in  cases  concerning  the  coin 
thjcrein  enumerated,  offenders  shall  be  indicted,  tried, 
convicted,  or  attainted,  by  stuh  like  evidence,  and  in  such 
manner  and  form  a»  hath  been  used  and  accustomed  within 
this  realm,  at  any  time  before  the  first  year  of  our  late  sove- 
reign lord  king  Edward  VI.  by  which  clause  the  matter 
of  evidence  is  extended  as  well  to  the  trial  as  the  indict- 
ment ;  and  the  time  seems  to  be  pointed  out  when  two 
witnesses  first  became  necessary  (a). 

Thus,  though  not  by  the  common  law,  yet  by  stat.  1  Ed. 
VI.  c.  12.  two  witnesses  are  required  both  on  th^  indict- 
ment and  trial  for  high-treason,  petit-tr6ason,  and  mispri- 
son of  treason;  and  by  stat.  5  and  6  Ed.  VL  c.  11.  they 
are  to  be  brought  face  to  face  with  the  prisoner. 

In  addition  to  what  has  been  said  respecting  this  famous 
statute  1  and  2  Phil,  and  Mar.  c.  10.  it  should  be  re- 
marked, that  after  the  clause  ordaining  all  trials  to  be  had 
according  to  the  common  laws  of  the  realm^  there  is  an- 
other which  prc^vides  for  the  trial  of  treasons  made  hy  thai 
act,  much  in  the  manner  and  terms  used  by  stat.  5  and 
6  Ed.  VI.  c.  11.;  for  it  ordains,  that  upon  the  arraign* 
ment  for  any  treason  mentioned  in  this  aQt,  all  persons 

(tt)  Fost.  339. 

kk2 


500  EDWARD  VI.  CHAP.  XXXI. 

(or  two  of  them  at  the  least)  who  shall  write,  declare,  cpo- 
fess,  or  depose  any  thing  against  the  person  arraignedj 
shall,  if  living  and  within  the  realm,  be  brought  forth  in 
person  before  the  party  arraigned,  if  he  require  Vie  zatu^ 
and  object  and  say  openly  in  his  hearing  what  they  can 
against  him,  concerning  the  treasons  in  the  indictment. 

In  support  of  lord  Coke's  opinion,  it  may  be  remarked^ 
that  the  very  words  of  the  statute  of  Philip  and  Mary  upoo, 
which  this  question  arose,  are  used  in  stat.  IS  EL  c«  1. 
in  a  manner  which  plainly  demonstrates  them  to  have  been 
then  understood  as  he  suggests.  That  act  speaks  of  per* 
sons  attiiinted  according  to  the  usual  order  and  course  of  ike 
comnum  laws  of  this  realm,  ob  according  to  the  set  made  m 
SO  Hen.  Fill,  intitled,  an  act  concerning  the  trial  oftrta* 
sons  committed  out  qf  the  king's  dominions.  This  seeois 
like  a  clear  parliamentary  exposition  of  the  words,  and  to 
be  in  itself  conclusive,  that  they  were  intended  to  mark 
the  common*law  trial,  in  contradistinction  to  that  and  other 
new  ones  ordained  in  the  time  of  Henry  VIII. 

Upon  these  statutes  arises  an  observation,  which  none 
of  the  above  writers  have  made,  but  which  should  ' 
be  taken  into  consideration,  in  order  to  understand  this 
point  fully.  In  the  preceding  part  of  this  History  it  has 
been  remarked,  that  the  office  of  the  grand  inquest  was 
to  present  offenders  on  their  own  knowledge,  and  that  it 
often  happened  for  a  person  to  be  indicted  without  any 
one  appearing  as  prosecutor,  or  accuser.  When  it  after- 
wards became  the  custom  to  hear  the  informations  of 
others,  and  upon  this  ground,  to  find  the  indictment;  it 
was  a  rule  of  evidence  that  the  accuser,  as  he  was  called, 
who  had  preferred  the  charge  to  the  erattid.  inquest,  should 
not  be  a  witness  to  prove  the  fact  in  court ;  because  (a) 
he  might  be  supposed  to  be  in  the  same  mind  he  was  ia 


(a)  Vid.aatTol.ULlS$. 
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vhen  he  delivered  his  information;  and  instead  of  a  con- 
firmation and  corroboration,  as  there  onght  to  be,  he  could 
only  giye  the  jury  a  repetition  of  what  be  had  before  said. 

A  practice  like  this  can  only  be  explained  by  recurring 
to  the  original  of  the  trial  by  petty*jury*  We  have  seen 
that  the  petty-jury  were  originally  brought  as  witnesses, 
to  declare  on  their  oath  their  opinion  as  to  the  guilt  or  in* 
ndceiice  of  the  party  charged  by  the  indictment.  It  was 
therefore  above  all  things  expedient,  that  no  person  who 
either  had  been  of  the  former  jury,  or  had  appeared  be* 
fore  them  as  prosecutor  of  the  indictment,  should  be  allow- 
ed to  join  himself  to  those  who  were  to  try  the  propriety  of 
Ks  act.  It  was,  accordingly,  a  rule  established  in  the 
reign  of  Edward  I.  that  no  indictor  should  be  on  the 
petty-jury  (a).  In  process  of  time,  the  petty-jury  used  to 
take  occa^onally  other  helps  than  their  own  knowledge : 
they  used  to  read  depositions  of  absent  persons,  and  some- 
times hear  witnesses;  but  as  these  papers  or  persons  were 
called  in  m^ely  as  assistants  to  them,  and  the  trial  was  still 
considered  as  preserving  the  character  of  the  old  proceed- 
ing unaltered  by  this  innovation,  it  was  nothing  more 
than  rifeasonable  that  the  ancient  rule  should  be  still  adhered 
to:  and  that  as  those  who  had  preferred  the  indictment 
could  not  be  of  the  petty-jury;  so  now  they  sfaduld  not, 
in  the  light  of  witnesses,  assist  in  informing  that  jury. 

This  seems  to  have  continued  invariably  the  practice 
for  inany  years.  We  have  already  seen  that  it  was  enacted 
by  Stat.  25  Ed.  III.  st.  5.  c.  3.  (b)  that  Qone  of  the  in- 
^Bctors  shall  be  put  in  the  inquest  upon. the  deliverance; 
which  indictors,  in  the  old  writers,  it  should  seem,  meant 
as  well  the  proaecator  as  the  grand  inquest.  There 
are  many  instances,  in  the  subsequent  period,  of  wit- 
nesses challenged  because  thejr  were  ilidictors  (c).  In  the 
reign  of  Edward  IV.  the  rule  was  recognised  in  cases 

M  Vid.  ant.  Tol.  II.  368.  (/^)  Vid.  ant,  yol.  11. 459. 

(c)  Bro.  Chal.  101.  U%  13  and  40  An. 
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of  felony ;  though  it  was  s&id  not  to  hold  in  misdemeanors, 
contrary  to  the  opinion  in  the  time  of  Edward  III.  (tf) 
It  appears  that  this  rule  was  still  preserved  at  the  time  of 
the  statute  in  question;  for  in  the  4th  and  5th  of  Phil, 
and  Mar.  it  w|is  agre^>  amongst  other  things,  by  all  the 
judges^  that  it  was  a  good  challenge  to  a  witness  to  say, 
he  was  one  of  the  accusers;  that  is,  one  of  those  who 
were  witnesses  on  the  indictmenti:  for,  says  the  book, 
accusprs  and  witnesses  so  iar  differ,  that  the  former  offer 
themselves  voluntar'rly,  but  the  latter  do  not  come  till  they 
are  called;  and  therefore  an  accuser  seems  hardly  un- 
biassed (i).    . 

This  being  the  prevailing  opinion,  it  is  beyond  a 
doubt,  that  a  new  regulation  respectSng  evidence  was 
made  by  the  statutes  of  Edward  VI.  independent  of  the 
number  of  witnesses.  The  very  stile  of  stat*  5  and  6  Ed, 
VI.  c.  11.  seems  to  intimate,  that  the  bringing  before  the 
court  the  accusers  who  had  been  examined  before  the 
grand  jury,  was  something  new.  For  it  enacts,  with 
some  earnestness  and  precision,  that  *^  the  said  accosors 
'*  at  the  time  of  the  arraignment  of  the  party  accnsed, 
<'  if  they  be  then  living,  shall  he  brought  in  person  before 
*'  the  party  so  accused,  ani  moo^  and  maintain  that  they 
**  have  to  say  against  the  said  party,  to  prove  him  guilty 
''  of  the  treasons  contained  in  the  bill  of  indictment 
^<  laid  against  the  party  arraigned ;  unless  the  said  party 
<'  arraigned  shall  willingly,  without  violence,  confess  tte 
"  same."^  If  ^e  can  rely  upon  a  cotemporary  expo-  * 
sition  of  these  statutes  of  Edward  VI.  and  Philip  and « 
Mary,  this  was  the  opinion  held  by  the  learned  of  those 
days.  For  at  a  meeting  of  the  judges,  to  which^we  have 
before  alluded,  in  the  fourth  year  of  PhiJip  and  Mary,  they 
came  to  the  following  resolutions  amongst  others :  that  as 
the  repealing  statute  enacts  all  trials  for  treason  to  be  al;- 

(«)  n  Kd.  IV.  Bro.  Cbal.  166.  (*)  BiD.  Cor.  S90. 
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cording  to  the  order  of  the  common  law,  and  not  other- 
wise ;  and  as  a  common-law  trial  is  by  9k  jury  and  witnesses, 
and  fwt  by  accusers;  therefore,  upon  trial  of  any  treason 
under  stat.  25  Ed.  III.  there  needed  no  aectisors;  that  is, 
the  witnesses  to  the  grand  jury  were  not  to  be  called  on  the 
trial,  and  brought  face  to  face  to  the  prisoner,  according 
to  stat.  5  and  6  Ed.  VI.  though  accusers  still  expect^  to 
be  at  the  finding  of  the  indictment  (a). 

As  to  the  number  of  witnesses,  we  find,  that  before  the 
repealing  statute,  and  while  the  statutes  of  Edward  VL 
were  unquestionably  in  force,  the  effects  of  these  proTi- 
sions  had  been  baffled  by  some  singular  explanations.  It 
was  resolved  in  the  1st  of  Mary,  that  if  a  person  knew 
the  fact  of  his  own  knowledge,  and  told  it  to  another, 
that  other  person  would  make  a-good  second  witness,  under 
the  statute  of  Edward  VI. ;  and  in  the  like  manner,  he 
who  heard  it  at  second  or  third  hand  (6).  When  such  strain^ 
ed  interpretations  were  adopted  to  get  rid  of  the  check  put  ^ 
on  state-prosecutions,  while  those  beneficial  laws  were  in 
force,  we  cannot  wonder  that  they  so  readily  availed  them- 
selves of  this  statute  of  Philip  and  Mary,  and  pronounced 
it  a  repeal  in  that  respect  of  the  statutes  of  Edward  VI. 

When  this  point  was  so  settled,  and  trials  were  conducted 
in  pursuance  of  it,  every  thing  fell  back  into  its  old  state* 
These 'two  statutes  were  the  only  provisions  which  had  ever 
been  made  as  to  evidence,  either  defining  the  quality  or 
number  of  persons  whose  testimony  should  be  necessary  to 
prove  a  fact ;  and  when  they  were  looked  on  as  repealed,  we 
need  only  turn  back  to  former  periods  to  judge  what  secu- 
"  rity  was  left  for  persons  labouring  under  the  weight  of  a 
prosecution  for  treason.  Trials  for  treason  at  common 
law,  notwithstanding  the  boasted  security  of  juries,  were  a 
certain  mode  of  destroying  a  man.  Juries  seem  to  have 
surrendei^ed  to  the  court  their  right  of  judging  and  deter- 

{•)  Bro.  Cor.  920.  (i)  Dy«r,  99.  b. 
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mining.  Tbey  used  to  convict  without  a  single  witness^  oaly 
upon  depositions ;  those  sometimes  not  signed  by  the  party 
making  them,  and  the  contents  amounting  to  nothing  bat 
hearsay.  They  might  by  law,  and  Ibey  often  did  in  £act^ 
convict  upon  the  arraignment)  without  any  thing  like  pro<rf; 
This  was  a  serious  matter  in  cases  of  treason/ where  pas- 
sion>  prejudice,  and  interest,  carry  men  so  fan  The  law 
was  the  same  in  all  cases  of  trial  by  jury,  in  commoo  felo- 
nies and  misdemeanors ;  but  in  these  instances,  it  was  not 
pregnant  with  such  bad  consequences  as  in  the  farmer; 
there  was  not  usually  that  heat  in  prosecuting;  andy  in  the 
latter,  thcTjudgment  did  not  reach  to  life. 

The  statute  of  Edward  YI.  in  enacting  that  the  accosora 
should  appear  at  the  trial,  legitimated  a  testimony  to  whi^h 
before  there  lay  a  legal  dojection ;  and  this  provisicm  seemed 
to  be  equally  expedient  for  the  prosecutor  and  defendant 
The  prosecutor,  on  the  credit  of  whose  testimony  the  bill 
had  been  found,  gained,  by  the  statute,  a  right  oiaoawing 
and  maintaining  what  he,  most  likely,  was  aloncj  or  best, 
able  to  testifyl  The  prisoner,  who  was  thus  .enabled  to 
cross-examine  the  most  formidable  of  the  witnesses  agaioal 
him,  being  those  on  whose  testimony  the  bill  visas'  found, 
so  far  obtained  a  great  advantage. 

However,  though  these  benefits  of  the  statute  were  thus 
for  a  time  defeated,  another  provision  respecting  witnesses 
seems  to  have  had  some  of  those  good  efiects  on  trials  of 
felonieC(^  which  thisstatute  was  intended  to  produce  in  triab 
of  treason.  The  stat.  1  and  2  Ph.  and  Ma*  c.  IS.  directs 
justices  oJF  the  peace  to  bind  by  recognisance  all  persons 
who  declare  any  thing  material  respecting  any  fekmy^to  ap- 
pear at  the  next  gaoUdelivery,  and.to  g^ve  ei^enoeagaiost 
the  party  so  indicted,  «/  the  time  ofkis^  trial;  ead,  as  it 
is  more  fully  expressed  in  stat«  2  and  S  Ph.  and  Ma.  c.  la 
to  give  evidence  against  the  party.  These  statutes,  by  pnK 
viding  a  compulsory  method  of  obliging  persons  to  give 
evidence  against  the  party  at  the  gaotdelivary,  that  is, 
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both  on  the  indictment  and  on  the  trial,  took  away^  the 
challenge  to  accuBors,  and  ga^e  the  prisoner  that  candid 
and  open  trial  so  naucb  to  be  wished.  If  we  may  yienture 
a  conjecture,  it  is,  most  probably,  from  the  time  of  these 
two  statutes  that  we  are  to  d^te  the  disuse  of  this  challenge 
to  an  accusor...  This  Challenge  was  supported  upon  the 
pVineipk,  that  an  accusor  was  a  yoliinteer,.  and  sort  of 
party,  and  therefore  not  entitled  to  that  credit  which  an 
indifferent  witness  enjoyed,  who  appeared  and  delireied 
his  evidence  under  the  compulsion  of  legal  process.  An 
accusor  was  now  compelled  to  gire  evidence  equally  with  a 
witness,  and  stood  thereof  in  the  same  legal  situation  (aX 
When  persons  were  bound  in  the  same  manner  to  gire 
evidence  in  cases  of  treason,  thei^e  was  no  reason  why  thv 
like  analogy  should  not  operate  with  respect  to  them ;  and 
that  the  evidence  of  an  accusor  should  in  that  case  bein- 
the  like  manner  legal  and  valid.  This  probably  soon  be- 
came the  law  and  practice ;  for  in  the  time  of  queen  E3s^ 
aabeth,  the  distinction  between  ail  accusor  and  a^ witness 
seemed  quite  forgotten.  A  vestige  however  oftbb  iM 
law  seems  still  to.  remain  in  the  practice  ci  indorsing  on 
tJbie  indictment  the  names  of  witnesses  examined  before  the 
grand  jury:  thb,  as  has  been  before  observed,  might  ori- 
ginally be.iotaended  to  shew  the  court  who  were  the  ae^ 
auorsj  and  on  that  account  were  to  be  challenged,  if 
attempted  to  be  produced  as  witne$B€s{k)^ 

After  all,  notwithstanding  the  repeal  of  the  statutes 
oC:£dwBrd  VI.  and  the  many- instances  which  figUow  in 


(c)  fn  *th6  ecclesiastical  court,  all  voluntary  prcfcrrers  to  the  office  were 
ceMM«n4 «» iMortiei.  These  stood  pieeisely  io  the  sitaation  of  penoiMi 
f iv(agllift>roiaiioa  «o agfaod uiq«est|  and  it  wae  from  this  idea  of  cstooMCsl 
jurisprodence  that  the  cbaUenge  to  aocosors  was  adojfited  *.  Some  little  mmw 
fusion  may  arise  from  the  term,  because  accutatkui  is  a  mode  of  eeclesiastical 
proBecntion  contradistinguished  ftom  thoee  by  inqfuiMon  and  dnranda^wfit 
upOD  which  two  last  the  oAce  always  proceeded.  Yid.  ant.  SS»  See. 
(k)  Vid.  ant.  vol.  lU.  136. 
•  An  Apolof.fer  Etdaa.  Pioc.  part  II.  8S. 
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the  subsequent  reigns  of  partial  and  oppressive  proceedings 
on  trials,  the  reigns  of  Edward  VI.  and  queen  Mary  con- 
stitute a  period  when  a  jury  first  began  to  be  a  fair  and  effec- 
tive tribunal,  assuming  the  right  of  judging  for  itself;  and 
when  persons  whose  fate  was  to  be  determined  by  their  ver- 
dict, reposed  a  full  confidence  in  their  uprightness,  tnde- 
pendenee,  tfnd  integrity.  There  is  an  instance  in  the  reign 
of  Philip  and  Mary,  where  a  jury  persisted^  in  acquitting 
a  (a)  state  prisoner,  against  the  direction  of  the  court,  and, 
it  was  well  known,  against  the  wishes  of  the  sovereign. 
Whatever  judges  might  prondunce  respecting  the  existing 
law^  it  never  went  from  the  memory  of  prisoners,  that  a 
statute  had  once  expressly  declared,  there  should  be  two 
witnesses  to  prove  a  treason,  and  that  they  should  be  called 
£eice  to  iace.  As  to  trials  of  felony,  it  was  an  express  re^ 
commendation  of  queen  Mary,  at  the  beginning  of  her 
reign,  to  her  judges,  that  they  should  su£Rer  prisoners  to 
call,  witnesses  for  their  defence. 

The  defence  of  prisoners  tn  all  criminal  prosecutions 
seemed  to  depend  on  the  like  indulgence,  and  not  upon  any 
right  to  call  witnesses ;  for  in  stat.  1  Ed.  VI.  c.  1.  sect.  6. 
where  a  proceeding  by  indictment  before  justices  of  the 
peace  in  sessions  is  directed,  it  was  thought  necessary  to 
ordain,  thai  the  party  arraigned  shall  be  admUted  to  purge 
or  try  his  innocence  by  as  many,  or  more,  witnesses,  and 
of  as  good  honesty  and  credence,  as  the  witnesses  which 
deposed  against  him. 

Thus  many  circumstances  contributed  actually  to  ren- 
der this  mode  of  trial  a  ntore  deliberate  and  complete  ex- 
aminijition  of  a  matter  of  criminality  than  it  had  ever  been 
before.  While  enlarged  notions  respecting  the  power  and 
importance  of  this  institution  began  to  prevail,  it  was 
more  and. more  cori^idered  as  independent  in  some  degree 
of  the  court,  and  as  having  an  authority  and  judicature  of 
its  own  \  the  progress  of  which  opinions  will  be  seen  in  the 
sequel. 

(a)  Sir  Nieholai  ThrockmortoB. 
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jtssignees  ofReoersions — Canditums  and  lamiiaticns^-^Of  • 
Feoffees  to  an  Use — Covenants  to  raise  Uses — Origin  of 
Trusts — Whether  Remitter  by  an  Use— What  Jointures 
will  bar  Dower — Assumpsit  against  Executors — Witnesses . 
in  Treason — Distinction  between  Murder  and  Manslaugh' 
ter — Burglary  to  be  by  Night — Trial  of  Principal  and 
.  Accessary — Reformation  of  the  Ecclesiastical  Law — Of. 
Marriage — Of  WiUs — King  atfd  Gooernment — Hew 
Commissions — Trial  of  the  Duke  of  Somerset — Of  Sir 
Nicholas    Throckniorionr^Bills  of  Attainder-r-Judicial 
Proceedings  on  Account  qfReligion-^Staunforde — Print'- 
ing  of  Law  Books-^Miscellaneous  Facts.  . .      . ;    . 

1  HE  new  points  of  learning  that  had  lately  engaged  the 
attention  of  the  courts  received  an  accession  from  the 
statutes  of  the  last  reign.  These,  i^betber  they  related 
to4>ro(>erty  or  to  crimes,  furnished  fresh  objects  of  litiga- 
tion, and  new  topics  of  argument,  and  d¥ew  from  the 
judges  several  decisions  of  importance  during  these  two 
short  reigns*  ..... 

Many  questions  arose  upon  leases  granted  By  religious 
corporations.  These  bodies,  having'  seen  the  destruction 
of  some  of  their  brother  societies,  were' resolved  to  make 
the  most  of  their  prdperty  while  they  had  ii; ;  ^and  there-^ 
fore  granted  long  leases  to  their  friends,  and  their  former 
lessees.    The  sUt.  SI  Hen.  VIII.  c.  19*  for  the  dissolution 
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of  monasteries,  amongst  other  regulations  on  this  head, 
had  declared  all  leases  void,  if  made  within  a  year  before 
the  beginning  of  that  parliament;  with  a  proviso,  that 
where  the  lessee  was  at  the  time  in  possessionnnder  a  former 
lease  for  years,  there  the  second,  if  made  for  that  time, 
or  more,  should  be  good  for  twenty-one  years.  The  case 
of  Fulme^fstone  versus  Steward  arose  upon  this  proviso  (a), 
and  many  others  of  the  same  kind  were  agitated  in  these 
two  reigns;  but  as  the  subject  of  them  was  temporary, 
they^cirnish  no  inquiry  that  can  engage  the  curiosity  of 
the  modertr  htwyer. 

Another  provision,  occasioned  by  the  dissolation  of  mo« 
nasteries,  had  a  greater  and  more  lasting  influence.  The 
Stat.  91  Hen.  VIII.  c.  13.  abovementioned,  had  permitted 
the  king  to  tale  advantage  of  all  covenants  and  conditions 
tonrbieh  the  retij^'ous  i^ocieties  had  been  parties ;  and  whfeh 
it  was  convenient  should  go  to  the  crown  along  with  the  re- 
verisioiis  which  were  given  to  it  by  parliament.  But  thisbe- 
nefit  not  extending  to  the  king's  patentees  and  grantees,  the 
parliament  took  it  into  consideration,  and  by  stat.  32  Hen. 
VHI.  c,  34.  gave  the  sannte  power  to  them :  this^was  thought 
a  good  opportunity  to  correct  an  old  defect  in  the  law,  and 
to  include  also  eommon  persons  as  well  as  the  king's 
Aitign«tt  of  grantees.  It  was  accordingly  permitted  to  all 
rarenioDs.  grantees  of  reversions  to  avail  themselves  of  co« 
venants  made  to  their  grantors ;  and  lessees  in  the  same 
manner  were  meant  to  have  a  reciprocal  claum  upon  such 
grantees,  as  they  before  bad  on  their  lessor.  Bat  thia 
was  done  in  such  an  obscure  way,  that  it  wa^  difficult  to 
say,  whether  the  whole  benefit  of  the  act  was  not  con- 
fined to  grantees  of  the  king,  and  of  abbey-lands.  This 
doubtful  wording  of  the  act  gave  occaaion  to  the  case  cf 
MiU  versus  Grange,  where  this  matter  waa  fully  canvassed, 

(fl>  I  ana  2  ?b.  aaar  Mb.  JUwi.  lOS. 
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and  it  was  resolved  by  all  the  judges  of  the  comiaou«-pleas, 
that  the  act  extended  to  all  grantees  of  reversions ;  a  con- 
struction which  it  has  borne  ever  since. 

The  rules  that  had  been  long^latd  down,  and  adhered 
to  for  the  government  of  imitations  in  remainder,  had  not 
so  precisely  defined  the  boundaries  of  these  ^estates,  but 
that  on  some  occasions  arguments  were  found  to  dispute 
their  authority,  or  at  least  to  weaken  their  operation  by 
endless  distinctions.  This  may  be  seen  by  the  discussion 
which  was  raised  in  Colihirst  versus  B</u«&fn,  where  a  limit- 
ation that  seemed  to  be  well  supported  by  the  example  of 
fonner  times,  was  cooteoled  witii  some  shew  of  reason  and 
law.  It  was  a  lease  from  a  religious  house  to  a  man  and 
his  wife  for  their  lives^  vemainder  to  A.  their  son  for  his  life ; 
and  if  he  died  during  the  life  of  the  husband  and  wife,  then 
remainder  to  J3L  another  of  the  sons  for  life,  si  ipse  vdlet 
inhaHtar€y  iCe^  which  was  a  common  condition  in  the 
leases  of  ecclesiastical  persons,  who  in  this  manner  pro- 
vided not  only  for  keeping  their  possessions  in  tenantable 
order,  but  likewise  bound  their  tenants  to  perform  a  duty 
which  was  incumbent  upon  churchmen  in  all  instances^ 
namely,  to  preserve  some  appearance  of  that  hospitality 
jrhich  was  one  principal  consideFation  of.  gifts  in  mort^ 
main. 

The  objections  raised  to  this  remainder  to  B,  were 
these.  It  was  said,  that  a  remainder  could  nvt  icommenoe 
on  condition  ;  because  if  so,  it  would  not  pass  at  the  first 
livery,  wUch  was  required  in  every  remainder.  Again, 
it  was  incompatible  with  the  preceding  estate;  for  if  it 
was  to  commence  /Aew,  namely,  when  the  eldest  son  died 
before  the  husband  and  wife,  it  must,  in  taking  effect  itself, 
destroy  the  particohr  estate ;  wffich  was  a  repugnancy  and 
contrariety  that  the  law  would  not  sufier.  These  seem  to 
i>e  die  chief  points  relied  on,  and  these  were  supposed  to  be 
sanctioned  by  the  authoritgr  of  adjudged  cases.    But  all  the 
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judges  of  the  commoD*pleas  were  clear  that  this  was  a 
good  remainder. 

They  said,  this  remainder  was  perfectly  agreeable  with 
the  principles  of  law  already  established :  they  denied,  first, 
that  a  remainder  ought  to  pass  out  .of  the  lessor  presently ; 
for  if  I  make  a  lease  for  years  reOiainder  for  life,  upon  con- 
dition that  if  he  in  remainder  do  not  such  an  act,  the  re- 
mainder shall  be  void ;  here  before  the  condition  broken, 
the  remainder  is'  good ;  but  when  the  condition  is  broken, 
the  remainder  is  out  of  him,  and  passes  again  to  the  lessor ; 
'which  proves  that  a  freehold  may,  by  agreement.at.thetiaie 
of  the  livery,  pass  from  one  to  another  by  matter  ex  poit 
facto.  Thus,  if  a  lease  for  life  is  granted,  with  remainder 
to  the  king,  and  liv^t^y  of  seisin  is  made,  the  remainder 
does  not  pass  till  the  deed  is  inrolled.  In  Plessmgtmt^s 
casCf  in  the  time  of  Richard  II.  (a),  where  one  condition  was, 
that  if  the  lessor  died  within  the  term,  the  lessee  for  years 
should  have  the  land  for  life,  the  condition  was  held  good. 
So  in  the  present  case,  the  remainder  to  JB.  did  not  pass  out 
of  the  lessor  till  A.  was  dead,  and  then  it  passed  by  virtue  of 
ihe  original  words  annexed  to  the  livery*  But  it  was  not 
to  take  eflfect  till  after  the  death  of  the  husband  and  wife, 
for  that  is  the  plain  and  obvious  sense  of  '^  then  ;'*  and 
they  screed,  that  if  it  was  to  be  construed  in  the  sense 
given  by  the  counsel,  the  remainder  ^ould  be  void. 
CoDditiouaad  It  was  said  by  HtPMfe,  justice,  that  this  remdn*' 
UmitaUoDf.  jer  did  not  depend  upon  a  condMm,  as  bad  been 
argued^  but  on  a  limitation ;  for  the  words  to.  make  axon- 
dition  are  such  as  restrain  the  thing  g^ven;  as  upon  condi- 
tion that  he  shall  not  do  such  an  act :  but  here  the  wards  only 
limit  the  time  when  the  remainder  shall  commence,  and  no 
.ways  restrain  the  thing.  The  conmion  case  of  an  estate  tail 
is,  that  if  the  donee  die  without  issue,  it  shall  remain  to  a 
stranger ;  which  is  not  a  condition,  but  a  limitation.     The 

'  (a)  6  Rich.  H.  Fits.  Quid  jaris  80. 
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claef-jtmice  Montague  agreed  with  bim  entirely  in  this 
idea ;  and  added,  that  whether  it  was  called  a  condition  or 
Imitatum,  yet  he  thpoght  the  remainder  good ;  for  the 
lawful  owner  of  land,  he  contended,  might  give  it  to  what 
peraon,  at  what  time,  and  in  what  manner  he  pleased,  so 
as  it  was  not  repugnant  to  law ;  and  this  in  question  he 
thought  perfectly  agreeable  to  ancient  and  modern  prece- 
dents. Of  the  former  kind,  he  quoted  one  of  those  common 
cases  in  the  reign  of  Edward  IIL  where,  for  the  assurance 
of  a  lessee  for  years,  it  was  usual  to  make  a  charter  of  feoff- 
ment on  condition  that  if  the  lessee  was  disturbed  in  .his . 
term,  he  should  have  the  fee.  And  he  called  to  their  mind 
a  case  which  was  mentioned  in  the  reign  of  Henry  YIII. 
of  a  fine  to  pass  lands  in  tail,  with  condition  to  bear  the 
jconusor^s  standard ;  and  on  failure,  that  the  land  should 
remain  toa  stranger  (a)«  He  said,-he  was  counsel  in  that  case; 
and  though  FiizAerbcri  ^pressed  surprise  at  a  fine  being 
levied  on  condition,  yet  the  r,emainder  was  not  considered 
as  any  thing  remarkable.  He  was  of  opinion,  that  the 
remiiinder  in  the  present  case  did  pass  out  of  .the  lessor  at 
the  time  of  the  livery,  although  it  did  not  vest  in  £.  till  the 
death  of  ^.;. and  he  held  it  in, abeyance  until  the  per- 
formance of  the  condition,  upon  the  possibility  that  it  might 
be  performed.  Thus  if  land  was  given  to  a  married  man 
and  to  a  married  woman,  and  the  heirs  of  tfa^ir  two  bodie% 
the  fee  tail  passed  out  of  the  donor  immediately  by.  reason 
of  the  possibility  that  they. might  marry;  and  in  the 
mean  time  the  inheritance  was  in  abeyance.  In  die 
same  manner,  he  said,  the  remainder  here  was  in  abeyance, 
till  the  event  on  which  it  was  limited  had  happened. 

Upon  such  reasons,  the  judges  agreed  in  holding  this  to 
be  a  good  remainder  (b).  The  arguments  &nd  adjudication 
on  this  occasion  tended  to  set  in  a  better  light  th^  learning 
of  remainders  depending  on  a  contingency  ;  and  the  dis» 

(a)  Via.  9nU  Sd^.  (fr)  4  Ed.  VL  Plowd.  SS. 
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tinction  between  a  conditiob  and  a  limitation  afforded  a 
new  idea,  which  was  afterwards  made  great  use  of,  in  the 
construction  of  restrictive  clauses  in  deeds  and  devises  of 
land. 

Whatever  doubts  might  be  entertained  on  conditions 
that  were  designed  by  the  psiities  to  operate  in  destructioB 
of  estates^  there  was  one  condition  created  by  the  legiaku 
ture,  which  infallibly  annifiilated  an  estate^  whether  for 
life  or  entail,  and  gave  a  right  of  entry  to  ,the  pers<Hi  nest 
intitled  in  remainder  or  reversion.  This  was  the  aliena^ 
tion  of  a  woman  Who  had  an  estate  from  her  husband^ 
which  by  stat.  11  Hen.  VII.  induced  a  forfeiture*  A 
case  came  before  the  court  of  common-pleas  in  4  £d.  VI. 
which  gave  occasion  to  this  statute  being  ftUly  examined 
and  explained ;  and  as  it  contains  some  argument  upon 
the  new  learning  of  uses,  it  is  -on  that  account  deserving 
of  notice.  This  was  Wimbish  versus  TalhoiSf  where  a 
feoffment  had  been  made  by  sir  George  'jT^I'ois  to  the 
use  of  himself  and  w^ife  in  special  tail ;  after- which  came 
sUt  87  Hen.  VUL  They  had  issue  Thomas  and  Wil. 
liam ;  and  then  sir  George  died.  Thomas  died,  leaving 
issue  Elizabeth,  who  married,  to  Wimbish.  Afterwards 
William  by  covin  with  bis  mother  lady  Taibois/  brought 
a  f ormedon  in  descmidre  against  her ;  she  appeared  at  the 
first  day,  and  William  recovered  by  nieni  dedire:  upon 
this  Wimbish  and  bis  wife  Elizabeth,  as  heir  to  sir  George, 
entered  by  virtue  of  the  stat.  1 1  Hen.  VII.  c.  20. 

It  was  contended  that  this  entry  was  not  lawful,  fbr 
several  reasons.  They  said,  that  lady  Talbois  did  not 
hold  such  an  estate  as  was  described  by  the  act ;  for,  by  the 
fimt  branch  of  the  act,  she  should  have  an  estate  in  dower 
for  life,  or  in  tail  jointly  with  her  husband ,  or  solely  to  her- 
self, or  to  her  own  use  in  any  lands,  tenements,  or  other  he* 
reditaments,  of  the  inheritance  or  purchase  of  her  husband. 
Now,  admitting  her  to  have  an  estate  tail  jointly  with  her 
husband,  they  said  it  was  not  in  lands,  but  only  in  use :  and 
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those  were  two  different  things.  Again,  it  was  not  of  the 
inheritance  or  purchase  of  the  husband;  for  the  use  was 
li^theri  l>eing  a  new  thmg,  ilot  in  being  before,  and  so 
never  in  the  husband ;  so  that  she  was  not  within  the  first 
branch;  The  second  branch  speaks  of  the  like  estates 
when  they  came  from  any  ancestoi'  of  the  husband,  which 
was  not  pretended  to  be  tite  case  hei'e.  And  tl>e  ihirti 
branch  is,  where  the  estate  comes'  i^  any  person  seised  to 
the  use  sf  the  husband  or  bis  anc^estors;  and  they  said,  she 
was  not  whhin  this  branch,  for  the  use  was  appointed  by 
the  husband  at  the  time  of  the  estate  of  the  feofFees,  there- 
fore she  could  not  claim  from  them.  ^It  was  cdnclnded^ 
therefore,  that  J^y  Talbois  not  being  within  the  termd<)f 
the  act,  no  forfeiture  could  ensu6.  Further,  they  contend-' 
ed,  that  admitting  she  was,  yet  the  heir  in  her  life»time 
eould  have  l>o  right  to  enter ;  for  the  construction  of  the 
two  clauses  relating  to  the  forfeiture  was,  that  the  recovery 
in  case  of  tenant  in  tail  was  merely  void,  and  that  the  issae 
should  enter  as  if  no  recovery  had  been  suffered,  af5ter  the 
death  of  the  tenant,  for  then,  and  not  till  then,  had  an  heir 
any  right  or  title;  and  it  was  only  where  the  woman  wa» 
tenant  in  dower,  or  for  life,  that  the  reversioner,  or  he  in 
remainder,  might  enter  immediately. 

These  were  the  points  upon  which  it  was  endeavoured, 
ingeniously  enough,  to  talce  this  case  out  of  the  stattite; 
but  it  was  held  by  the  whole  court  of  common-pleas,  that 
this  case  was  within  the  words  of  the  act ;  and  if  not,  that 
it  was  at  least  within  the  equity  of  it,  and  that -the  entry 
was  lawful  immediately,  in  the  life  of  the  tenant  in  tail. 

As  to  the  first  -point,  whether  cestui  que  use  was  within 
the  act;  it  was  admitted  by  /fafej,  justice,  that  an  estate 
in  use  is  mentioned  but  once  in  the  premises  of  the  statute, 
soldi/  to  herself  or  to  her  own  use;  but  if  that  clause  speaks 
only  of  cestui  que  use^  and  what  follows  relative  to  re* 
coveries  had  against  women,  or  any  seised  to  their  use,  is  only 
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10  bd  referred  to  thai,  it  could  not  be  denied  but  the  pre-? 
sent  case  ^as  clearly  within  the  words  of  the  9tiitate>  It  is 
to  be  observed,  says  be,  that  this  act  was  made  witftin  fifte^i 
yeajrs  after  8tat«  1  Rich.  IIL  which  makes  the  acts  c^ 
cestui  gut  me  binding  on  bis  feofiees ;  and  perhaps  some  of 
the  makers  4)f  that  statute  were  also  at  the  noaking  of  stat^ 

11  Hen.  VII.  flEDd  must  have  considered  the  effect  of  the 
first  statute^  by  which^  a  recovery  was  good  only  during 
the  life  of  tenant  in  tail:  and  so,  if  stat  11  Hen.  YII.  did 
HO  ipore  than  make  the  recovery  vmd  against  the  issue^  it 
would  provide  only  for  that  which  needed  no  provision. 
The  statpte  must  be  designed  to  make  that  unlawfd  which 
was  lawful  before;  and  as  it  was  meant  i<y  have  this 
effect  with  regard  to  a  tenant  in  tail  in  possession,  it  was 
equally  re^onable,  because  it  was  in  equal  mischief,  that  it 
should  be  construed  to  have  the  same  effect  ^fp^aalt  cestui 
fue  use  in  tail.  This  latter  consideration  bad  always  beea 
si:,  reason  in  our  law  for  extending  a  statute  by  equity  to  such 
cases  as  were  not  within  the  letter  of  it.  Of  this  there 
were  many  examples*  Tlius,  the  stat.  Marlb.  c.  6.  th9ugh 
it  speaks  oidy  of  estates  for  years  and  feofiments,  yet  is  con* 
Strued  to  include  a  gift  for  life,  or  in  tail  to  the  issue,  for  the 
purpose  of  defrauding  the  lord  of  his  ward.  The  stat, 
ile  donU  speaks  only  of  three  estates'tail,  but  has  been  ex- 
tended to  many  others.  Stat.  W^tm.  2.  c.  3.  which  directs 
him  in  reversion  to  be  receiired  to  defend  a  suit,  has  beep 
construed  to  include  those  in  remainder.  An  action  of 
account  given  by  statute  to  executors  has  beeu  extended 
to  administrators  (a);  and  many  other  instances  were  given 
of  statutes  construed  by  equity.  From  all  this  it  appeared, 

^  that  a  like  grievance  should  by  equity  be  taken  to  he  within 
the  purview  of  the  act. 

In  all  this  the  chief-justice  Montague  concurred ;  and 
with  regard  to  the  words  of  the  act,  which  required  it  to  be 

{«)  Plowd.  53. 
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of  the  inV^riti»nc0  er  purchafjd  of  ftbe^  httsbaokd.  If  e  said»  that 
being  ^wh  m,  ^be  heir  might  inherit^  was  the  true  legal 
idea  of  afi  M>her4j;aiice:  and  lie  created  with  oontempt  nb^ 
distinction  ma^  between  an  inheritanf^e  and  purchase,' 
which  had  been^qi^Qt^d  from  Brition^  whose  hook  he  said 
contained  mafiy  en:ors.  For  himself,  he  professed  to  follow 
Littleton,  wl^iol)  be  called  the  truest  and  surest  regiister  o(P 
k  the  grounds  2^nd  pfiii<pipl^^  of  our  law ;  and  Littleton  say«, 
tbat  not  qnl;  wbfUt  a  man  has  by  descent,  but  also  what  \m 
has  by  pfirchas^,  i^  a4  iuhesitanoe. .  Thns^  he  concludes, 
the  words  qf  the  statute  ace  satisfied^  few  die  has  an  estate 
in  an  beteditatueipt  (nameliy,  in  a  use)  joiutly  with  her  huV 
bapd,  to  ber  own  use,  of  the  inhentance  of  the  husband, 
which  is  all  required  by  the  first  di^Qnctivesentenoe  <if  the 
statute.  ;  :  •  '. 

But  if  she  was  not  within  that,  dse  waa  withip  the  seeMd 
disjunctive  s^nt^^ope,  9r  given  to  the  husband  and  Tnjfe  in 
tail  by  apy  perspn  smed  to  the  tueqf  the  ^Msbonds  for  the 
f^o^ees  heiug  ^pised  to  the  use  of  tbe  husband  and  wife, 
were  seized  to  tbe  use  of  the  busbandXtke  husband  and  wlfi^ 
each  having  the.  entire  use,  for  tlieve  are  no  moieties  be-^ 
^ween  the{»),  a<id  the  feoSeei  were  the  donoro  of  the 
estate,  after  the  jexecution  of  the  possessioa  \j&  the  ulse  by 
Stat.  27  I^en.  VIILfor  the  parlhaikentcauld.net  be  said  b^be 
the  dohcors,  the  act  being  only  th^comre^ance  of  the  land 
from  or^e  to  another.  He  said^  it  had  been  long  since  hetd^ 
where  cestui  que  use  and  bi^  feoffees  joined  in  a  feoffment, 
that  it  should  be  construed  to  be  the  fQifitaent  ef  the  fi^of- 
fees*,  for  they  had  tbe  greatest  authority  to  give  it,  evM 
after  the  st^|«  Rich*  III  (a)<  So  if  one  who  was  seised  in 
fee,  and  one  who  had  nothing  in  the  la^id,  joined  in  a  feoff- 
ment, it  ^hall  be  said  to  be  the  feoffment  of  him  who  has 
right,  and  the  confirmation  of  the  other.  Tlius^  he  con- 
cluded, it  should  here  be  said  to  be  the  feoffment  of  tho 

(•)  M.  81  Hen.  VIL  39.  pi. 
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feofifees  by  parliament,  and  the  assent  and  dbnfirmation  of 
all  others ;  and  if  it  was  construed  otherwise,  it  would  be 
attributing  to  the  statute  the  power' of  doing  wrong  to  the 
feoffises,  by  taking  a  thing  from  them  an3  making  another 
the  donor  of  it.  Thus,  the, feoffees- were  the  donors;  bnt 
if  they  were  not,  yet  sir  George  was,  unless  it  should  be 
thought  a  repugnancy  to  say  he  was  a  donor  to  himself; 
^nd  therefore  the  feoffees  more,  properly  were  the  donors, 
%nd  then  the  whole  of  the  statute  was  satisfied.  However, 
if  this  case  was  not  within  the  words,  he  agreed  with  the 
Qther  judges  in  thinkipg  it  within  the  equity  of  the  statute; 
and  to  obviate  the  objeetion,  that  the  provision  being  in 
restraint  of  the  tenant  in  tail  should  be  construed  strictly, 
he  said  it  was  for  the  benefit  of  the  common-weal,  and' in 
advancement  of  justice ;  and  every  statute  which  is  con* 
strued  by  equity,  restrains,  and  is  penal  to  somebody;  and 
he  seemed  to  think  the  rule  of  construction  was  to  turn  on 
the  statute  being  bene'ficial  to  the  greater  number  (a). 

Though  no  judgment  was  here  given,  it  was  of  great 
importance  that  the  judges  concurred  unanimously  in  so 
solemn  opiuioa  to  bring  this  case  within  the  terms  of  the 
act.;  for,  since  most  estates  in  the  kingdom  were  conveyed 
to  a  use,  this  provision  would  otherwise  have  become  almost 
wholly  abortive.  The  anxiety  they  felt  to  compass  this 
by  a  literal  construction,  led  them  into  some  subtlety  and 
refinement;  and  though  there  can  be  very  little  doubt  what 
the  makers  of  the  act  intended » yet  the  wording  of  it  being* 
Jiable  to  some  cavil,  it  seemed  a  safe  and  sensible  resolution 
to  supply  ttie  defects  of  it  by  equity. 
Of  feoffest  to  «  In  these  two  reigns  some  decisions  were  made 
^l^'  .   on  uses,  which  tended  to  shewthe  effect  the  late 

statute  had  upon  them.  It  seemed  a  doubt,  when  that 
statute  had  ordained  that  cestui  que  use  should  thencefor- 
ovard  be  seised  of  the  land  and  freehold,  as  be  before  was 

(a)  Ploiwi.  43. 
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of  the  use,  whether  any  seisin  of  th^  freehold  remained  in 
the  feoffees.  The  courts,  seemed  inclined  to  think  the 
feoffees  still  possessed  of  the  same  estate  and  power  they 
had  before  the  act ;  so  that  both  the  cestui  que  use  and  the 
feoffee  having^  a  freehold,  and  both  having  an  equal  power 
over  the  same  freehold,  the  difficulties  of  that  sort,  whic& 
were  experienced  after  the  stat.  1  Rich,  IIL  were  felt  after 
the  sut.  27  Hen.  VIIL 

The  following  are  some  instances  where  this  poiofe  was 
<)ebated.  A  man  made  a  feoffment  in  fee  to  the  use  of 
IV.  and  his  heirs,  till  A.  paid  40).  to  PJT.  and  then  to  thi 
use  of  A.  and  his  heirs.  A.  paid  to  W.  the  401.  There  was  a 
difference  of  opinion  as  to  ^he  conclusion  to  be  founded 
on  these  fact^  Some  said,  that  if  A.  entered.  He  would 
become  ipsofocto  seised  in  fee ;  for  W.  being  seised  in  fee 
by  the  statute  of  uses.  A,  would  be  able  to  divest  that  fee^ 
and  transfer  it  to  himself  under  the  condition  of  the  deed. 
Others,  on  the  contrary,  were  of  opinion,  that  the  payment 
and  entry  of  A.  liad  no  effect  without  an  entry  by  the 
feoffees.  Between  these  two  opinions  Brooke  has  struck 
out  a  middle  course,  as  an  expedient  to  salve  difficulties: 
be  thought  that  it  would  be  b«»t  for  A.  to  enter  in  the  name 
of  the  feoffees,  and  then,  qudcunque  viii  dati^  th^  entry 
lEDust  be  good,  and  be  would  become  seised  according  to 
the  terms  of  the  deed.  To  this  be  added,  that  a  use  might 
change  from  one  to  another  by  some  act  or  circumstance^ 
tx  posifactb\  as  'well  since  as  before  the  statute  (a). 

Another  question  arose  respecting  the  interest  of  feofU 
fises^  in  the  case  of  Stephen  Davis.  A  tenant  for  life,  and 
the  tenant  in  tail  next  in  remainder  in  use,  had  levied  a^e 
of  the  laod^. which  had- afterwards  been  conveyed  to  the 
lung ;  the.f coffees  to  the  use  presented  a  petition  of  right  r 
and  here  two  points  were  made  in  arrest  of  judgment  on 
the  petition.  First,  that  the  fee  ample  of  the  use  wat 
l^all}tcooveyed  by  tbe  fiae^and  was  now  iatbarktag;  andr 
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if  it  was  t^e  base  ot)x  cbihmoQ  person,  he  coukt  not  enter; 
))^caase  not  being  seisdd  of  a  fee  simple,  as  he  was  before 
the  alienation^  of  what  estate  coirid  he  be  in?  Secondly, 
they  said  that  all  interest  and  right  of  the  feoffees,  which 
was  not  to  their  own  use,  was  taken  away  by  the  statute. 
There  does  not  appear  to  be  any  decision  of  these  points 
at  this  time  (a)  ^  and  it  Mrill  aftenvards  be  seen,  that  ail 
these  positions  received  some  qualification. 
Co«%rfAnt8  to  The  rigid  opinions  maintained  in  the  last 
Taiseuaea.  reign  against  covenants  to  convey  uses^  were 
begmntng  to  be  s6n>ewtoft  tempered.  A  question  arose 
upon  a  covenatit  of  Ihis  'sbrt  in  the  reign  of  Philip  and 
Mairy.  Six  Thomas  Seymoulr,  the  lord-admifal,  who  was 
attainted  in  the  last  reign,  had  covenanted  and  granted  to 
0iie  Ahdrew,  in  consideration  that  the  sitid  Andrew  bad 
conveyed)  after  his  death,  divers.landsdn  fee  ftid»pleto  the 
said  sir  Thomas^  that  he  would  levy  a  fine  to  certain  per* 
sons  of  lands  whereof  the  said  adroiral  was  thdn  seised,  t6 
hiqiself  for  life^  remainder  to  the  said  Ahid^eW  in.  taiK  No 
sooh  fine  was  levied;  and  it  now  4)ecame  a  question^ 
wbedier  the  covenant  of  itself  (bad  changed  the  use.  it 
W8a.ddbate4  ^  Serjeant s4no ;  and  it  there  appeared  to 
^Bromle^  fh^\  ihirf'juHtce^  Partmans  Brown^  Sandepp, 
Brooke  cki^^^Barony  Whiddon,  4md  O^iffin  tlie  attorney,  and 
sir  James  Dyer^  that  no  use  dduld  be  jpresently  altered  by 
tfaia  covenant';  for  it  was  fature,  and  tkeooyenant  could 
not  now  ^yaay  pos^biiity  be/perfoiiined.  Btat  thefyia 
a  iBki1ner>  agreed  th$t'- if  I  covenant  in  cortfiidevation  of 
isarriage,  or  for  a  ^um  of  >tti«ney  ^aid  to  »e,*  that  jfi 
diotild  bare  ^Uin  lands^,  this  wootdchaiige. die  ase pret. 
flebtljr^  because  diere  khe  estate  wds  riot  to  betanule  after*^ 
wahcb,  bs  rintbe  oase  befetethe  judgbisij  It^wastAsalLgreedi 
that  if  eestm  4pie  use  willed^  that  >bis  feoffees  sboohl  mmki^ 
an-estiite to  J.S. in  tiiVo» iti  Uk^  tod tbto  died,  yet thp use 
^OQldi^atM^teJjK  ctaiig^d'b^e^htf  dsb)te  wMaciMal^ 
executed  by  the  feoffees  (A). 

(a)  1  Ed.  VI.  t^JTM  sa.'l<^;     .  :    ^t  H^.  Pyer  H.  41. 
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These  concessions  were  a  suflScient  foundation  for  the 
superstructure  that  was  afterwards  raised  upon  them.  Two 
years  after  the  following  case  happened :  A  coVenant  was 
made  that  the  son  of  A.  should  marry  the  daughter  of  B» 
for  which  B,  should  give  to  jt,  an  hundred  pounds ;  and  ^. 
covenanted  with  B.  that  if  the  marriage  did  not  take  place, 
then  J.  and  his  heirs  should  be  seised  of  certain  lands  to 
the  use  of  j^.  and  his  heirs  quousque.  A.-  and  his  heirs  or 
executors  repaid  the  hundred  pounds :  after  this  B.  died ,  and 
something  happened  to  prevent  the  marriage  taking  effect; 
so  that  it  became  a  question,  whether  the  use  was  absmgefl 
by  the  above  covenant.  And  it  was  held,  that  the  use  was 
executed  by  the  statute  in  the  heir  of  B>  notwithstanding 
B.  was  dead  before  the  refusal  of  the  marriage ;  for  the 
covsnant  bound  the  land  with  the  use  in  the  life  of  J3  (a). 

A  covenant  was  made  upon  consideration  of  love,  fa« 
vour,  and  other  good  considerations,  to  suffer  a  recovery 
to  sir  Anthony  Wingfield,  to  the  uses  mentioned  in  a  deed ; 
which  uses  were  contained  in  a  clause,  wfaei'ein  the  said 
sir  Anthony  covenanted  and  granted  for  himself  and  bis 
'  heirs,  that  within  eight  months  after  the  assurance  so  made, 
'he  would  make,  or  cause  to  be  made,  an  estate  to  bis  own 
mother  for  life,  remainder  to  himself  and  his  wife  in  special 
tail,  remainder  to  his  wife  in  fee.  A  recovery  was  suffered, 
but  no  estate  made  by  sir  Anthony ;  and  it  became  a  doubt, 
whether  the  use  was  changed  by  the  deed,  and  the  operation 
of  the  statute  upon  it.  And  it  seemed  to  the  two  chief- 
justices,  justice  Stamford  and  sir  James  Dyer^  that  no  use 
was  changed  by  the  indenture  and  recovery  only,  without 
an  estate  being  properly  executed  ;  for  if  so,  a  construction 
of  law  would  be  allowed  which  qngbt  make  it  impossible  for 
the  covenantor  to  perform  his  covenant :  they  not  only 
held  no  use  to  be  changed  under  the  statute  and  the  deed, 
l>ut  they  also  added,  that  no  subpoena  would  lie  to  compel 

(a)  9  Mar.  'Netr  Cases,  ]  37. 
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pjjt  Anthony  to  carry  it  into  execution,, because  there  was  a 
remedy  at  Common  law  by  action  pf  covenant  (a). 

It  was  not  only  in  the  instance  of  these  covenants  that 
the  courts  pf  commop  law  entertained  scjruples  of  allows 
ing  a  use  to  be  conveyed^  whejre  a  plain  and  obvious  ii^ 
tention  .of  the  parties  to  raise  a  uap  was  discoverable  froip 
^he  transaction  and  terms  of  the  deed ;  bi^t  we  have  se^n 
in  the  former  reign,  where  it  was  directed  that  the  feoffees 
should  take  the  profits  and  pay  jthem  over  to  another^  th^ 
the  judges  held  this  nojt  tp  be  a  use  executed  by  the  statute 
in  the  person  to  whom  the  pf  ofits  werp  tp  t^e  paid  1^6).  Tlie 
judges  did  not  then  go  so.  fjEir  as  they  di4  on  the  present  oc- 
casion,  and  declare  that  no  subpoena  would  ^ie*  it  must  be 
confessed,  that  the  present  is  not  so  strpng  a  case  a^  the 
forpnpr;  th^s  being  an  ^xecutorj^  pov^nant,  and,  as. such, 
plainly  withjn  the  rule  which  had  been  laid  down  upori'that 
head^  in  the  repeated  decisions  of  this  apd  the  former  reign^. 
Origia  of  However,  it  will  be  seen,  notwithstanding  the 
tru^a.  court  of  chancery  might  at  ^his  time  join  with 

the  courts  of  law,  and  deny  relief  in  these  executory  pove- 
liants,  that  in  after-times  persops  w.ere  enabled  mpst  com- 
pl^t^ly  to  substantiate  th^se  claims  in  equity  as  trmt^y 
which  ought  in  conscience  to  be  fulfilled. 

-The  like  observation  m^y  be  made  op  a  decision  in-tfad 
Jitter  end  of  Philip  and  Mary.  It  was  resolved  by  the 
whole  coqrt  of  conin^on-pleas,  in  tl|e  case  of  Jane  Tj^rrtUf 
that  a  use  could  not  be  limited  on  a  use.  Jane  TyrreU  bar- 
gained and  sold  land  for  a  $uip  of  iponey ,  habendum  to  the 
bargainee  and  his  heirs  for  ever,  to  the  use  of  the  bargainor 
Jane  Ti/rrell,  for  life,  and  after  her  decease  to  the  bar- 
gainee in  tail,  remainder  to  the  pse  of  the  heirs  of  ttfe  bar^ 
gainpr  in  fee*  It  was  objected,  that  the  us^s  beyond  tb^  Ao- 
bendum  were  all  void  and  itppertinent ;  for  a  use  could 
iiQt.be  reserved,  or  raised  out  of  a  use ;  and  by  the  oatu|« 

(«)  4  and  5  Phil,  ai^d  >Iar.    Pfer,  16%,  4Q.  (b)  Vid.  aat.  S5K 
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jof  this  conveyance,  by  bargain  and  saAe,  a  use  i^'as  first 
transferred  to  the  bargainee,  before  apyTrephold  or  inhe- 
ritance ^a$  vested  in  him  by  the  enrollment.  The  court 
J^ad  before  couceiyed  son>e  doubt,  whether  all  the  uses  be- 
yond th^  first  were  not  mere  nullifies ;  and  now  it  was  so 

.^idjudged  by  Sand^rs^  chief-justice,  and  the  rest  of  the 
.court  {a)*  Here  was  another  occasion  for  the  aid  of  axourt 
.o£  equity  to  temper  the  construction  of  the  courts  of  com- 
mon law.  In  tills  manner,  after  the  making  of  t:he  sta*^ 
tutes  of  uses^did  the  strictness  of  the  judges,  in  construing 
)tbose  conyeyances,  drlvie  uses  back  into  the  courts  of 
/equity,     ^h^  chancery  once  more,  as  in  the  reign  of 

.  Henry  YI.  took,  up  uses  where  the  common  law  rejected 
t^em ;  and  all  sj^ch  uses,  with  inost  or  all  of  their  con- 
sequences, became  peculiar  objects  of  that  court's  juri»- 
.d^ction,  under  ^be  idea  ai^d  consideration  of  trusts;  which 
.o^ght,  in  <ionsci|snce^  to  ^e  established  and  fulfilled,  though 
tbey  were  not  wholly  consonant*  to  the  rules  and  course  of 

.^he  common  law. 

It  seemed  to  be  in  consequence  of  the  statute  of  uses, 
jbbat  the  judges  agreed  to  consider  a  recovery  where  a  cestui 
que  use  in  tail  was  vouchee,  to  be  a  sufficient  bar  of  the  is-; 
?ue  {b).  As  the  $t;atute  had  put  the  <;estui  que  use  in  com- 
jpiete  seisin  of  the  freehold,  he  was  in  the  condition  of 
other  tenants  in  tail,  and  entitled  to  every  advantage 
which  a  recovery  could  furnish  for  disposing  of  his  estate. 
Notwithstanding  the  determination  in   the  reign  of 

'Henry  VIII.  that  np  remitter  was  worked  by  the  execu- 
tion of  the  possession  to  the  use(c),  this  point  was  brought 
forward  again,  and  argued  in  the  court  of  wards,  in  1  ana 
dJ^biL  and  Mar.  in  TowmencPs  case.  There  sir  Roger 
Townsend  being  seised  in  tail  in  right  of  his  wife,  made  a 
feoffment  to  the  u^  Qf  himself  ^nd  his  wife  for  life.   Upon 

^  the  .occasion  of  one  of  Rogefs  descendants  leaving  at 

^     («)  '4  Md  5  V.  fiiid  M.  Dyer,  155, 80.  <<)  Bd.  VL  New  Cases,  Isp. 

(c)  yid.miit«d5^,.S60. 
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The  counsel  in  the  present  case  seemed  to  be  aware  of  this ; 
and,  not  venturing  now,- as  in  the  reign  of  Henry  VIII.  to 
argue  the  contrary,  they 'were  content  to  adroit  such  adju- 
dication to  be  right:  bi^t  they  contended  further,  that  if 
tbe  statute  did  not  grve,  it  ought  not  to  hinder  a  remitter. 
The  above  reasoning,  however,  of  those  who  were  against 
the' remitter,  went  the  length  of  saying,  that  no  remitter 
could  be  worked  in  such  case  where  the  entry  was  tak-rn 
away.  Yet  the  decree  went  no  further  than  to  say,  ge- 
siei-aliy,  that  the  wife  was  not  remitted  by  force  of  tbe  use, 
and  the  execution  of  the  possession  by  the  statute  (a). 

The  clause  in  the  statute  of  uses  relating  to  jointures  was 
another  new  subject  of  judicial  discussion.  The  statute  is 
particular  in  describing  what  estate  shall  be  allowed  a  sof* 
ficient  bar  of  dower.  But  we  shall  see  the  courts  went  fnp» 
ther,  and  admitted  many  others,  as  within  the  equity  of  tbe 
act.  No  decision  upon  this  part  of  the  statute  in  \he  reign 
of  Henry  VIIL  has  come  down  to  us,  unless  that  may  be 
called  one,  which  i^reported  on  the  will  of  fTAorewaody  the 
What  *  in-  attorney.general.  Whorewood  left  Estates  of  the 
lures  will  bar  value  of  S60l. ;  of  which,  to  the  amount  of  60L 
ower.  jjjg  ^^jfg  ^j^  joint-purchaser  with  him :  by  his 

^ill  he  declared  that  his  wife  should  have,  during  her  life,  a 
third  part  of  all  his  lands  and  tenements,  together  with  those 
she  had  in  jointure,  to  be  assigned  by  his  Executors,  if  it  was 
not  contrary  to  law.  The  widow  refused  her  jointure  of  60i. 
and  demanded  l20h  as  the  third  part  of  the  whole,  in  light 
of  a  legacy  by  the  will ;  and  also  80h  as  a  third  of  the  re* 
sidue  for  her  dower.  Ail  this  appeared  in  the  court  of 
.wards ;  but  no  regular  decision  seems  to  have  been  made 
upon  the  point  of  law;  for  we -are  told  it  was  by  agree*' 
ment  decreed  a;id  ordered,  that  jshe  should  have  the  legacy 
^f  120Uand  40L  of  the  residue  in  tieu  of  her  dower  (i>  so 
Azi  this  caKe  proves  nothing*    But  it  irs&id,  tbat  in  a  sir 

(•}  1  and  f  Ph.  and  Ma.  Plowd.  111.     .  (^)  98  HeD«  Tin.  Dyer,  61.  3^ 
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ibilar  case  in  5  Ed.  VI.  where  a  manor  was  devised  to  en- 
large the  wife's  jointu  remand  sherelinquished  her  jointure, 
it  was  determined  she  should  not  have  the  manor  ;  because, 
as  it  was  giveri  for  enlargtmeni  of  her  jointure,  the  inten- 
tion of  the  testator  could  not  be  fulfilled  {a).  ' 

Respecting  the  nature  of  the  estate  given  in  jointure, 
we  find  it  laid  down  positively  per  justitiarios  in  6  Ed.  VI, 
that  wherever  a  man  makes  his  wife  joint*purchasor  with 
him,  after  the  coverture,  of  an  estate  of  freehold  (except 
it  is  inVee-simple)  it  shall  bar  the  dower,  if  she  agrees  to 
it  after  his  death.  A  fee-simple  woukt  not  answer,  be- 
cause it  was  not  named  in  the  act;  and  further,  they 
held  a  devise  of  land  to  the  wife  was  no  bar  of  dower ;  for 
that  was  a  benevolence,  an^  not  a  jointure  {J>).  It  was  agreed, 
that  any  joint-estate  of  freehold  was  sufficient,  though  not 
named  in  the  act*,  and  in  conformity  with  this  opinion, 
it  was  decided  in  the-  case  of  the  duchess  of  Somerset,  in 
the  beginning  of  the  next  reign,  that  an  estate%to  a  man 
and  his  wife,  and  the  heirs  male  of  their  bodies,  was  a 
good  jointure':  and  yet  that  is  not  one  of  the  five  estates 
mentioned  in  the  act ;  and  the  duchess  had  there  brought 
a  writ  of  dower,  under  the  idea  Uiat  such  an  estate  was  no 
bar  (c). 

The  remainder  of  what  we  havt  to  add  of  the  deci- 
sions of  courts  during  these  reigns,  will  relate  to  the  na- 
ture and  conduct  of  certain  actions,  and  the  alterations 
that  took  place  in  criminal  proceedings.  Hitherto  we  have 
considered  actions  upon  the  case  as  supplying  the  place  of 

^  several  ancient  writs.  In  the  last  reign,  there  is  an  inti- 
mation of  one  being  used  instead  of  the  action  of  debt,  in 
matters  of  simple  contract :  this  was  called  an  assumpsit^ 
from  the  suggestion  of  an  assuvtptmi  or  promise  made  by 
the  defendant,  for  the  breach  of  which  the  action  was 

W  Dyer,  61 .  31.  in  the  notes.  (6)  B.  N.  C.  95.  (c)  1  Mar.  Oyer, 
96,  49»  and  97,  48. 
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brought.  We  shall  now  see  this  liberal  aetion  applied  to 
another  object  with  the  suoae  success.  .  It  was  as  desirable 
to  devise  some  action  in  the  room  of  dfiinue,  as  it  iiad  beea 
to  substitotc  one  in  the  place  of  that  of  debt^  Uie  wager  of 
law  being  a  legal  method  of  deCence  in  both.  We  inti* 
mated  in. the  last  reign,  that  a  new  writ  to  this  effect  had 
been  made  (a).  We  have  now  authority  to  speak  more 
particularly  of  i|;s  nature.  A  writ  upon  the  case  bad  been 
framed,  which  surmised,  that  the  plaintiff  being  possessed 
of  the  thing  in  question ,  lost  it ;  and  that  the  defendant 
found  it,  and  cmoerted  it  to  his  own  use,  upon  which  the 
action  accrued.  This,  from  the  suggestion  which  gave 
the  cue  to  tbe  demand,  was  called  an  action  sur  trover  ei 
conversion,  or  an  action  of  trover ;  that  is,  grounded  upon 
a  supposed  trover  by  the  defendant  of  the  thing  demanded, 
and  converting  it  to  his  own  use. 

Tbe  first  action  in  this  precise  form,  to  be  found  in  oqr 
books,  is  in  the  fourth  year  of  Edward  VI  (i).  Again,  in 
2  and  3  Ph.  and  Ma.  (c)  there  is  an  action  of  trover ;  and 
from  the  kind  of  exceptions  taken  to  the  declaration,  it 
should  seem  that  the  action  was  considered  as  a  novelty, 
and  as  if  it  had  not  been  long,  or  not  generally,  in  use : 
though  it  must  be  allowed,  that  (beside  the  case  in  Ed« 
ward  VL)  the  actions  upon  the  case  above  alluded  to, 
in  the  reign  of  Henry  VIII.  are  very  similar  to  it* 
However,  it  wais  not  till  this  period  that  this  action  wag 
substituted  in  the  place  of  that  of  detinue;  which,. froqi 
thenceforward,  became  gradually  less  frequent. 

The  manner  of  plejiding  to  this  new  action  of  trover, 
was  framed  like  that  used  in  the  infancy  of  other  actions 
upon  the  case.  The  plea  wj^s  drawn  specially,  pointing  at 
some  material  allegation,  as  it  was  then  conceived,  in  the 
declaration;  and  so  concluded  either  to  tlifi  court,  or  tbe 


(«}  Vld.  viU  385.  {h)  3rQ.  act,  mr  U  case,  113.     Viae  ibid,  lOJ. 

(0  Dyer,  121. 14.  16. 
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country.  The  diaclaration  in  tbe  case  just  befdrementioned 
was  this :  that  the  plaintifF  was  in  possession  of  a  chain 
of  gold;  which  he  lost ;  and  that  it  came  hy  finding  to  the 
defendant's  hands,  who  sold  it^  and.  ctmverted  it  to  his  own 
use.  To  this  the  defendant  pleaded,  by  traversing  the  sell- 
ing modo  etform&f  as  supposed  in  the  declaration;  and 
then  concluded  with  an  averment,  and  judgqoent  of  the 
action.  To  this  the  plaintiff  demurred ;  and  it  was  held 
by  the  court,  that  the  plea  was  good  (a) ;  though  it  was 
said,  that  it  would  have  been  better  to  have  pleaded  nofi 
culpabilis\  which  would  have  answered,  said  the  courts  all 
the  misfeasance  alleged  in  the  declaration.  In  like  man- 
ner, in  the  actidtl  in  20  Hen.  VII.  which  was  against  an 
executor  for  goods  bailed  to  his  testator,  the  conversion 
was  traversed. 

The  reason  upon  which  this  kind  of  pleading  was 
founded,  we  Have  before  shewn,  is  to  be  looked  for  in  the 
old  action  of  detinue.  In  an  action  of  detinue,  in  27 
Hen.  VIII.  (A)  it  was  held,  that  if  a  person  came  to  the 
possession  of  goods  by  bailment,  he  was  answerable  uppi^ 
the  bailment  merely ;  but  if  hy  finding ^  he  was  chargeable 
no  longer  than  while  he  was  actually  in  possession  of  them : 
therefore,  in  an  action  of  detinue,  where  a  bailment  was 
suggested,  the  bailment  was  traversable:  and  it  was  the 
opinion  of  Shelley ^  that,  by  the  same  rule,  the  trover 
(and  the  conversion  was  the  same)  was  traversable.  As 
the  action  of  trover  was  grounded  upon  that  of  detinue, 
\f,  wifes  natural  that  some  of  its  peculiarities  in  pleading 
should  be  copied  from  the  same  original. 

Tbe  debated  question  (c)>  whether  assumpsit  would  Ke  ) 
against  executors,  was  again  brought  forward  in  4  and  5  \ 
Ph.  and  Ma.  It  then  received  a  final  determination  in  the  \ 
a£Brmakive;  and  that  judgment  has  governed  the  courts 
ever  since.    This  was  in  the  case  of  Norwood  versus  Head. 

(«)  Dy€i,  1S1».18S.        {h)  IVr  H«n.  VIII.  18.        (c)  Vid.  ant.  3S0. 
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.,      The  plaintiff  there  declared,  that  the  testator^ 

Atsumpstt        ,  ...  -  1  u-  'jk 

aj^irwt  exe-  in  consideration  of  so  much  money  to  him  paid 
cuton.  jjy  ^(^^  plaintiff,  promised  and  assumed  to  de- 

liver to  the  plaintiff,  certain  quantities  of  wheat  at  difi* 
ferent  days ;  that  the  testator  outlived  the  last  day ;  and 
although  the  plaintiff  was  ready  at  the  time  and  place 
agreed  to  receive  the  wheat  and  to  pay  for  it,  the  testator 
did  not  deliver  it  according  to  his  assumption ;  nor  did 
Ihe  defendants  (to  whose  hands  sufficient  of  the  testator** 
goods  came  to  satisfy  this  and  all  other  demands)  since  his 
death,  deliver  it,  but  wholly  refused.  This  was  the  de- 
claration; and  to  this  the  defendant's  counsel,  relying  on 
the  last  determination,  demurred  in  law. 

In  support  of  this  demurrer,  it  was  argued,  that  the 
assumption  of  the  testator  was  no  other  than  a  simple  con- 
tract; and  if  the  executors  should  be  charged  with  it,  on 
the  same  reason  should  they  be  charged  by  every  contract 
executory,  as  well  for  debt  as  for  other  things;  for  every 
contract  executory  is  an  assumpsit  in  itself.  They  said,  it 
Would  be  inconvenient  to  charge  them"  as  well  by  contracts 
in  pais,  as  by  specialties ;  for  of  the  former  they  could  have 
no  knowledge.  The  court  bad  directed  that  precedents 
might  be  Ipoked  for ;  many  were  found,  and  shewn  to  the 
court :  but  the  counsel  for  the  defendants  said,  that  in  all 
these  the  executors  had  pleaded  tn  bar,  and  upon  the  pleas 
being  tried  for  the  plaintiffs,  they  had  recovered  ;  so  they 
contended  this  proved  nothing  against  them,  for  they  had 
demurred,  and  so  brought  the  point  directly  in  issue.  They 
said,  it  was  adjudged  in  IS  Hen.  VI.  that  if  the  executor 
pleaded  in  bar,  where  he  might  have  waged  his  law,  be 
should  not  have  advantage  of  it  in  arrest  of  judgrtient,  or 
in  error;  the  presumption  of  the  law  being,  that  the 
executor  is  ignorant  of  the  debt ;  but  when  he  takes  upon 
him  the  knowledge  of  it,  by  pleading  in  discharge  thereof, 
it  is  reasonable  he  should  lose  the  favor  the  law  iqtetided 
him :  whereas  by  this  demurrer,  they  said,  tbey  took  opou 
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theoui^v^  no  knowledge  of  tbp  cootcacr,  but  prayed  die 
benefit  the  law  gave  thein  on  account  of  their  presmned 
ignorance.  Thu»^  not  beipg  \vith|a  ^ny  of  the  prece* 
dent»^.  there  was  but  oiie  ca«e  agW)^  t)^>n>  &nd  tbab  waa 
Ukl2  Hea.  VUL  (a) ;  and  tba^ce  it  does  rqI  appear  whether 
the  ejTBciilors  deomrred,  or  not  i' and  if  tl^y  pieced  ia 
bar,  it  waa  no  more  against  tb^  present  case^  than  the 
precedents  beforementioned.  But  admitting  judgment  to 
have  been  given  on  demurrer,  they  then  alleged  the  opi- 
nion of  Fiizherberiy  in  27  Hen.  YIII.  who,  as  we  have 
before  seen,  pronounced  it  not  to  be  law  (i). 

To  this  it  was  answered,  that,  in  this  action  of  trespass 
upon  the  case»  the  testator  could  nat  have  wa^ed  his  law ;  ; 
and  they  x^ontended  it  to  be  a  rule  of  l%w,  that  where  th^ 
testator  would  not  be  allowed  thi^  privilege  the  action 
would  lie  against  the  executors.  They  9S^  it  wa$  i^pt 
veason^ble,  if  they  bad  ass^  to  pay  debts  and  legacies, 
and  also  to  pay  the  plaintiff,  tha^  they  should  retain  the 
1^8^  pf  the  goods  to  their  own  u^e^  being  only  piit  in  trusHi 
tfar  the  beneGt  of  the  testator's, /ssl^itp  t  that  the  judgqaeoA 
in  12  Hen.  VIII.  being  given  by  tlie  court^  was  not  so 
cfl^ily  to  be.  rejected  on  the  mi^e  difit^m  of  FUzherbcrt. 
They  admitted  there  mghc  bie  s^ny e  weight  ii^  t)^e  Q^il^tipJ^ 
to  the  declaratioii  not  averring  that  tber^  werc^^sset^  aAier 
paying  the  kgflcksi  #iid  tjpey  tbcmght  tt^  jjustiqe^  ba^ 
better  give  JisdgnM^n^  «pQ9  tUs|  ti^s^  on  t|ie  pr^iEu:ipaJ 
matter.  Upon  &eai»biDg  ^  record  of  t^e  qafie  in  12 
Hen.  VIII.  itappear^i.thfLtithc;  ar^mfnt  o^a^^?  di4f^Qt 
axtend  to  kgagies,  m  the  itepart  ms^f,  bm  f^^  to  de;!^ 
aad  to  satisfy  the  plaintiffiiho ;  .which  ^i^tij  eofxpsfop^ 
vitb  tiie  present  dechuntioo. 

These  were  the  argnmcnlss  on  b<^b  ^ef^i  ai^  tbeiusi> 
tkes  w«re  so  easily  satisfied  on  the  9i»b>ct*  tl^t  thc^  ga^vf 
jadgment  ior  the  plaiatiffp  as  Pioird#ft  sayi,  i^ithout  any 

(a)  Vid.  ant  96U  CO  Vid.  aot.  381 . 

VOL.  IV.  MM 


S9&  EDWARD  Vr.  chap.  xjtxil«- 

jo&mfi  argument.  We  are  informed  from  the  same  authority, 
that  many  learned  persons-had  entertained  doubts  upon  the 
decision  in  12  Hen;  VIII.  not  thinking  that  case  to  be  well 
adjudged ;  and  that  such  aotion  was  not  miuntainable  by 
the  ancient  law,  but  that  eonscienee  had  encroached  the  case 
upon  the  conimon  tor.  He  himself,  however,  was  of  an* 
other  opinion ;  and  he  even  jodg^  the  action  to  be  good, 
without  surmising  that  the  ei^ecutors  had  assets  to  paj 
debts,  and  satisfy  the  plaintifis  also(ff):  so  far  was  be  from 
agreeing  with  those  who  would  have  had  the  averment  to 
include  legacies. 

Witnesaet  in  We  shall  jiow  Consider  what  was  done  by  our 
treuoo.  courts  in  addition  to  the  many  alterations  that 
bad  been  made  by  the  legislature  in  our  criminal  law.  The 
statutes  relating  to  witnesses  in  treason  are  the  most  striking 
part  of  the  penal  lawB  in  this  period ;  and  very  few  years 
elapsed  before  the  judges  were  ealled  upon  to  eome  to  some 
resolutions  on  the  constrnction  of  tbemi  as  has  already  been 
hinted  when  we  spoke  of  those  statutes.  At  SerjeantVInn; 
in  the  fourth  year  of  Philip  and  Mary,  the  judges  came  to 
the  following  resolution  on  the  statutes  concerning  wit- 
nesses :  That  on  the  trial  of  treason  and  misprision  of  trea- 
aoui  there  were  required  by  the  statutes  two  aocusors  or 
witnesses  to  the  indictment,  or  sayings  and  accusations  in 
writing  under  their  liands^  or  the  testimony  of  others  to  such 
accusation,  which  should  be  read  to  the  jury  on^  the  indict- 
ment. Should  the  accusors  happen  to  be  dead  at  the  time 
of  the  indictment,  they  held  it  suffieient  if  the  accusation 
was  there  testifying  the  fact,  for  then  there  were  two  ac- 
cesors.  They  held  likewise,  that  for  any  treason  under  stat. 
S5  Ed.  III.  there  needed  no  aconsors  at  the  trial,  because 
it  was  enacted  by  stat.  I  and  2  Hi.  end  Ma.  c.  10.  that 
all  trials  of  treason  should  be  by  the  order  of  the  oon^mon 
law,  and  not  otherwise ;  and  the  trial  by  common  law  was 

(«)  novd.  isa 
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by  jury  and  witnesses,  and  not  by  accusors.    The  same  of 
treason  in  coining,  there  needed  no  accasors  at  the  arraign.' 
menc,  but  only  at  the  indictment.    But  they  tiekl,  that  in 
all  treasons  under  stat.  1  and  €t  Ph.  and  Ma.  c.  10.  there 
ought  to  be  witnesses  or  accasors,  as  well  at  the  indict- 
ment as  at  the  arraignment,  pursuant  to  a  clause  at  the  - 
end  of  that  act.    Again,  in  misprision  of  treason,  there 
ought  to  be  witnesses  or  accusors,  as  well  upon  the  indict- 
ment as  the  arraignment,  by  stat.  I  Ed.  VI.  c.  12.  at  the 
end;  for  stat.  1  and  2  Ph.  and  Ma.  before^^nentioned, 
repeals  accusors  at  the  trial  in  cases  of  treason  only,  and 
not  in  misprision.     They  agreed  also,  that  petit-treason 
ought  to  be  tried  as  highKtreason,  namely,  by  aofcnsors  at 
the  indictment,  but  that  there  needed  no  accofsors  at  the 
trial.  In  these  resolutions  the  following  persons  concurred ; 
namely,  sir  WUlitm  Pcrimanj  chief-justice;   Mr.  Hare^ 
master  of  the  rolls ;  sir  RobaH  Brook ,  sir  David  Brook,  sir 
Huntphrof  BrowHy  sir  Jokm  Wtdtbm,  sir  Edward  S§under$y 
sir  fFiUiam  Staut^orde,  and  masier  jQtf/tson,  justice^ ;  Dyer, 
Serjeant ;  and  Griffin  and  Cordelly  attorney  and  solicitor- 
general.      They  agreed  also,  that  c;ounsellors '  who  gi^e 
evidence  against  traitors  are  not  accusers;  which  was  a 
resolution  more  in  favour  of  the  subject,  tban  those  which. 
allowed  the  written  accusations  to'suppiy  the -place  of  vwi 
voce  testimony.    It  'may  -be  added  here,  fsoro  sir  Robert 
Brookes  ov<rn  words,  that  by  the  civil  law  aocutors  were 
as  parties,  and  not  witnesses ;  for  witnesses  ought  to  be  in* 
different,  and  not  come  till  they  are  called ;:  but  accusers 
offer  themselves  to  accuse;  and  conformably  with  this 
idea,  our  law  had  allowed  it  as  a  good  challenge  to  a- wit* 
ness  to  allege,  that  he  was  one  of  the  prisoner's  aconsors  («> 

The  judges  in  the  above  resolutions  went^  on  farther 
than  to  agree  .upon  the  number  of  accusors ;  and  to  say 

(«)  We  hmre  before  obierved,  that  what  ii  here  said  of  accasort  ia  wholly 
eoDsonaot  to  the  principle  of  crimiDal  proceeding  in  Uie  canon  law.  Vid . 
nQt.305.    NewCafea,  TGk  .       ' 
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tbit  tbeirwritten  aeeoAtien  wonU  be  rcoeiTed  »  e^pujll/ 
legal  with  their  verbal  eridence.  In  a  formal  ttial, 
in  the  first  year  of  the  queea^  it  bad  been  held,  with 
i^aird  to  the  credibility  of  the  adeusatioii^  that  it  wav  wd^ 
fici^nt  for  om  of  th^  accosort  to  speak  of  his  own  know*-- 
ledge^  or  own  hearing ;  and  thai  hanng  rebted  dK  fact 
to  anodwr,  tbat  other  person  might  be  a  good  acousor 
und^r  the  act.  Thas  sir  Nicholas  Arnold^  *who  accused 
William  Thomas  of  treason  in  speaking  words  tending  to 
the  death  and  destruction  of  the  qoeen^  add  aisde  this  ac* 
cusation  upon  his  own  hearings  had,  at  the  request  of  WiU 
liam  Thomas,  reported  the  same  to  tir  James  Croftes ;  sir 
James  Croftes  reported  them  to  John  ritewillism,  who 
was  snpposed  a  proper  person  to  be  employed  to  kill  the 
qoeen;  and  be  toU  them  to  sir  Thomas  Wiatt :  here  the 
eourt  held  every  one  of  these  persdns  to  be  a  proper  ae» 
cusor :  a  determhiatioD,  which  made  it  wholly  nn^neccssary 
to  repeal  the  statutes  of  Edwavd  VL  it  being  after  this 
in  vain  to  requite  fifty  witnesses;  for  the  sniiie  principle 
would  have  supplied  any  number  from  the  kaowledge  of 
one  alone  (a). 

In  the  same  year  it  was  declared,  at  tk»  arraignment  of  sir 
Nicholas  ThroekmortoDi  and  was  repeated  in  the  star^^iani- 
her  to  tbe  jury  (who  were  arraigned  there  for  their  verdict 
of  aoquittal)|  by  the  opinion  of  the  justices,  that  where 
two  or  more  conspired  to  levy  war,  or  commit  any  other 
treason,andoneof  them  execn^it^this  was  treason  in  M{i% 

It  seemed  to  be  a  determinatfen  to  sttiun  the  law  of 
treasmi,  as  well  private  as  public.  It  Was  laid  down  thia 
same  year,  that  if  a  Son  or  daughter-in-law  kiM  a  fiulier  or 
mother«m-law^  who  fomisbes  board  or  kxigi^gy  and  to 
whom  they  do  necessary  services,  such  a  person,  if  indicted 
prodiisfHif  should  be  found  goiity  of  pettt^treason,  though 
there  were  no  wages  paid  (c).     A  case  happened  where  a 

(«)  1  Mar.  Df  er,  99. 6S.  (i)  Hud.  98. 56.  (c)  Dsl.  14. 1. 
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fenude  servant  and  a  Btranger  conspired  to  rob  the  master, 
and  at  tfae  appmnted  time  she  admitted  bim  into  the  house, 
and  condni^ed  iiim  with  a  candle  to  her  master's  bed, 
where  Jie  killed  him,  the  servant  doing  and  saying  nothing, 
bat  only  holding  the  candle :  it  was  a  question,  whether 
ihe  servant  was  guihy  of  petit-treason,  oonsidering  the 
stranger  was  principal  actor,  and  only  guiky  of  murden 
The  judges  were  divided  upon  it.  Poriman  and  Brook^ 
tfae  two  chief'justices,  with  Hart^  the  master  of  the  rolls, 
considered  it  as  treason ;  Brook j  chief-baron,  with  Dalism 
and  Siaunforde^  jtisdces,  maintained  the  negative  (a).  A 
similar  question  had  been  decided  in  the  affirmative  in  the 
time  of  Ricfaanl  III.  A  man  having  seized  on  the  sea  some 
goods  of  a«.  enemy,  took  them  into  a  house,  where  he  was 
attacked  by  a  person  pretending  to  have  an  authority  from 
the  admiral,  and  supported  by  a  multitude  of  persons :  a 
woman,  without  any  weapon,  issued  out  of  the  house,  and 
was  killed  by  one  of  the  persons  who  came  to  take  the 
^ods,  and  bad  thrown  a  stone  at  another  in  the  gate.  It 
being  a  question  whether  this  was  murder,  the  justices  and 
Serjeants  .were  divided ;  some  thinking,  that  if  she  came  out 
in  defence  of  the  house,  it  was  murder  in  all  the  persons 
Attacking  tfae  house ;  others,  among  whom  were  Brook, 
4!^minfordef  and  Dyer,  thought  otherwise ;  for  (say  they) 
po  malice  was  prepensed  against  the  woman,  and  the  im* 
pulation  of  murder  cannot  be  extended  further  than  the 
{Murty's  design.  The  former  supported. their  conclusion  by 
-saying  that  if  two  were  fighting,  at  an  appointed  time  and 
fhce^  and  a  stranger  interfering  to  part  them,  was  killed 
by  one  of  them ;  this,  conformably  with  some  opinions  as 
dd  as  the  reign  of  Edward  IIL  was  murder  in  the  sla3rer; 
4ttid  some  thought  it  was  murder  in  both  (i). 

A  case  very  much  like  this  supposed  one,  had  really 
happened  in  the  'first  year  of  queen  Mary's  reign*    This 

(m)  9  ao<]  a  Pb.  sod  Msr.  J>rw»ias.  57.         W  Ibid.  1S8.  M. 
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W81  Saluburj/'s  case.  The  Jury  upon  the  trial  put  this 
question,  with  relation  to  one  of  several  that  were  indicted 
for  murder,  Whether  if  the  defendant  was  in  company  with 
theno  who  of  malice  prepense  kilted  the  deceased,  and  when 
he  saw  tliem  combating  together  took  part  with  them  sud- 
denly, without  any  malice  prepense,  and  struck  the  deceased, 
together  with  the  others,  he  was  guilty  of  murder  or  man- 
slaughter ?  to  whichth'et:ourtan$wered,if  hehadnomaKce 
.prepense,  but  suddenly  took  part  with  those  who  had,  it 
was  manslaughter,  and  not  murder.  The  fact  upon^he 
evidence  being,  that  the  intention  was  tiot  to  kill  the  de- 
ceased, but  his  master,  the  judge  laid  down  the  law  upon 
that  head,  namely,  that  kitling  one  man  upon  a  malice 
conceived  against  another  is  murder.  Thece  arose  an- 
other point  in  this  case,  which  must  startle  a' modern 
reader,  and  is  well  worthy  of  observation. 
■   .  .     .     ,       We  have  seen  in  the  reien  of  Henry  VIII, 

DistiDction  be-  ,  ^         ■        .  •         ^  ■        i 

iween  murder  that  a  man  fouod  guilty  of  manslaughter,  on  an 
'Saoghtcr'  indictment  of  murder,  was  by  all  the  judges 
held  guilty  of  the  whole  indictment,  and  was 
accordingly  executed  (is).  In  the  present  case,  the  jury 
found  that  Salisbury  killed  the  deceased,  but  not  of  malice 
prepense;  and  so  they  acquitted  him  of  the  murdeir,  and 
found  him  guilty  of  the  manslaughter.  Upon  this,  it  was 
privately  debated  upon  the  benbh,  whether  he  should  be 
intirely  acquitted  by  this  verdict,  inasmuch  as  he  was  ar- 
raigned of  murder,  and  waff  acquitted  thereof;  or  whether 
he  should  have  judgment  to  be  hanged  for  the  man^ 
slaughter;  or,  thirdly,  whether  this  verdict  should  serve  for 
an  indictment  of  manslaughter,  or  what  else  should  be 
done :  and  it  was  clearly  the  opinion  of  the  whole  court, 
that  they  might  give  judgment  against  him  to  be  hanged 
for  the  manslaughter.  In  support  of  this,  they  said,  that 
the  jury  mi|;ht  give  a  verdict  at  large,  and  find  the  whole 
n>atter;  as  if  one  was  arraigned  of  the  death  of  a  man, 

(«)Vid.tnt.OW. 
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rand  he  pleaded  not  guilty ,  the  jury  might  find  that  he  killed 
him  in  his  own  defence.  In  this  case,  therefore,  where  he 
was  arraigraed  for  killing  a  man  with  malice  prepense,  the 
substance  of  the  matter  was,  whether  he  killed  him  or -not; 
.and  the  malice  prepense  was  but  matter  of  form,  or  the 
.circumstance  of  killing.  And  though  the  malice  prepense 
makes  the  fact  more  odious,  and  for  this  cause  the  ofTender 
shall  lose  several  advantages  which  he  would  otherwise 
jiave^  as  sanctuary,  clergy,  and  the  like;  yet  it  is  nothing 
more  than  the  manner  of  the  fact,  and  not  the  substance. 
The  substanceand  manner  being  both  put  in  issue  together, 
if  tlie  J4iry  find  the  substance,' and  not  the  manner,  judg^ 
ment  shall  be  given  according  to  the  substance.  Though 
the  court  were  clear  in  this  opinion,  they  thought  it  better^ 
as  they  were  on  the  circuit,  to  take  the  opinion  of  the  sages 
of  the  law,  and  in  the  mean  time  they  granted  a  reprieve  (a). 
What  was  finally  done  in  this  case  does  not  appear. 

This  difficulty  was  occasioned  by  the  late  statutes  of 
Hen.  VIII.  and  Ed.  VI.  that  had  taken  clergy  from  those 
convictlsd  or  attainted  of  murder  of  malice  prepense.; 
.since  which  a  distinction  had  arisen  in  point  of  privilege, 
and  so  of  punishment^  between  felonious  manslaughter, 
and  felonious  murder  with  malice  prepense.  •  Before  these 
lE^tSy  if  the  jury  had  acquitted  a  prisoner  of  murder,  and 
of  the  malice,  yet  there  was  still  a  felonious  killing  con* 
tained  in  the  indictment,  y^hich  could  only  be  qualified  by 
finding  it  to  be  se  defehdendo,  or  per  infortuniuni.  It  appears 
ixom  our  oldest  writers  upon  criminal  law,  that  the  only 
object  in  prosecutions  of  this  sort^  was  to  fix  on  the  defend- 
ant the  charge  of  felonious  killing ;  namely,  nequUer  et 
infeUmidr  et  pr^emeditato  assuUufocit  plagam  morUdem,  ifc. : 
this  was  therefore  most  truly  the  substance  of  the  charge* 
Murder  was  in  former  times  sa  very  distinct  a  crime  from 
felonious  killing,  that  they  could  hardly  be  enquiried  of 
together ;  a|  least  murder  could  never  have  been  a  subject 
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ctf  diquiry  before  the  jury  #bo  wre  to  f ry  the  felomois 
kilting ;  "being  always  to  be  enqiiired  of  by  «  pi^eftentment  df 
Engfishery  (a).  We  have  before  seen/tfaat  M*en  these  pr©^ 
senttneMs  were  abolished  by  hvr^  the  ^dftn  murder  fmA 
lost  all  legal  meaning  or  use;  tiil|  by  flegrees,  it  crept 
into  Indicttnents,  and  was  adopted,  at  first,  merely  tb 
aggravate  'the  charge,  which  was  thon^t  tten  to  sottUd 
more  malignant,  though  it  was  not  heighteified  in  the  eye 
of  the  law.  However,  such  efficacy  was  attribntea  tjo  tbb 
term,  that  in  time  it  became,  in  its  adopted  sense,  as  techni- 
cal as  in  its  old  one,  and  every  indictment  for  felonioas 
-killing  was  required  to  allege  quhd  murdravii.  At  length 
ihis  became  the  prinbipal  charge  and  git  of  every  indict- 
ment: in  the  last  reign  it  had  been  determined  to  ilnphf 
malice ;  so  thtit  murdratnt  was  sufficient,  without  the  afldi- 
tiort  ex  malitii  pnecogitatiih) ;  a  suggestion  whidi  was 

'  iQore  anciently  the  indispensable  requisite  of  aH  appeals 
and  indictments  for  homicide. 

Vlhet^Xhetefote^nmrder^Wiinaliceprepente  faltd  taken 
-^e  pkce,  as  it  were,  of  felonious  homicide,  and  became 
the  sting  of  such  indictments,  the  commoh  apprehension 
must  be^  that  an  acquittal  of  the  murder  and  malice  was 
an  acquittal  of  the  felonious  killing.  But  when  the 
^tatute^  of  Uen.Vni.  tad  Ed.TI.  had  smgled  out  mtcnfer 
wihmaUee  prepense  ^s  a  mode  and  circotostdncb  cf  kilf*  ,. 
ing  which  shoiild'ho  longer  ebjoy  the  benefit  df  clergy^ 
the  judges  *begah  once  diore  to  separate  the  legal  ideas 
of  murder  ^nd  felonioas  homicide;  atid  to  say,  as  on 
ibis  and  toother  occasion  ^ichbas  been  meiltiotied,  that 

'there'stin  remained  a^fdonyin  the  indictment;  todthoogfa 
tfae»pHsoner^Wti8iu:qaitted  c#^flfe  mur^er,^y6tif  the  jury 
coiivictedhitn  of 'killing  (without  adding  fiie  qndifica- 
tibh  of  se  defendeMo^  or  per  mf&rtuniiim J ^Vbey  convieted 
liim  of  a  felbtty^'lbr  wfaicb  he  MiouM  havie  juQgmettt  to 

(a)  Vid.  uaU  TDl.  n.  8i»  (»)'5  Ed.  Vt  Djrer,  6$;  %, 
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^e;  ani  t«  tbis  felooioiis  kUling  ihey  g«^  tbe  mane  cf 
mansiamghter^  and  soaetiiiies  dmnet^meMey.  Tbe  former 
^  these  iMrds,  k  is  obviiotn,  was  otdy  anoliier  lerm  for 
ikiBiicide ;  the  latter  Mras  to  eoq>re»  a  sadden  affray,  or 
"ocufife,  chaud-meUe ;  it  beii)|^  midfer  «uch  cireumfttances. 
that  tbe  kilfing  here  meant  to  be  signified  mo0t  usually 
haappfsoed.  Confeniiably  with  this  new  conBlruction  of  the 
jodgesiy  liomiorde  is  Ifbos  divided  by  Staunforde,  4i^bo  wrote 
tbree  or  fturr  yews  after  the  time  of  whioh  we  are  now 
speaking.  He  says,  that  iilUng  a  man  is  either  Just^ble, 
or  sed^efukmb^  or  per  niisaitfenhire ;  and  if  it  is  not  one 
of  these  «bree,  it  is  vohMtary  komicidcy  'which  'he  sob. 
'dirides  into  ttrur;  die  mope lieinoas  species,  called  fn^rder; 
die  less  heinous,  eadhsd  chance-medley  {a). 

Tbe  judges  seem  >to  ba^re  been  governed  in  ibeir  con* 
vtsuoiion  of  tttame  statutes  by  tedinical  reasons  'like  those 
-sAovememioned;  but,  however  artiiiciat  it  might  be  in 
its  conutoencefrient,  the  distinction  between  murder  and 
•tnanslaugtaterliasbeen  since  upheld  end  explaine^f  upon  tl^e 
•beft  «nd  wisest  ^principles  of  penal  justice.  A  conviction 
of  the  frail  state  of 'huawnity  induces  one  to  pronounce 
•It  a  great  ^defect  in  oar  old  law,  that  no  allowance  was 
made  for  the  passions  of  men:  if  a  man  was  killed  in  a 
ijuannel,  or  ^on  a  sudden  afRra}',  it  was  equaHy  felonious 
as'if -iby « 4faiKberate  act.  But  since  the  time  of  tbe.above 
diatinction,  soch  an  act,  which  could  not  be  excused  under 
the  idea  of  self-defence,  or  misadventure ;  nor< could,  con- 
Mtent 'witbtbe  feeKngs  of  the  mind,  as  well  as  the  dictates 
^of  plain iseose,  be  stigmattewd  with  the  name  of  premedi- 
ftatedmardw ;  anight  yet  be  subjected  to  a  proportionate 
punishment,  under  tbe  name  of  manslaughter ^  0r  chanee^ 
TBeilm/.  'it'foHows,  tbat^fter  thii  change  of  sentiment, 
imwb  isf  what  is  delivered  in  our  earlier  writers  and  ve- 
fofts  on  questioiM  «f  hsamcide,  most  be  read^ith  greal: 

(a)  StauHf.  19.  a. 
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cautioD^  as  inapplicable  to^  and  irreconcileable  with,  tbe 
notions  which  began  to  prevail  from  this  time  to  the  pre- 
sent day.  This  is  remarkable  not  only  in  points  that  arise 
about  a  killing  on  a  sudden  affray,  but  more  particufatrly 
in  questions  of  se  defendcndo;  the  old  law  upon  which  is 
biecome  almost  unintelligible. 

1*0  return  to  the  doubt  of  the  judges  upon  the  case  be- 
fore them.  Notwithstanding  the  explicit  manner  in  which 
'  they  delivered  their  opinion,  that  the  substance  of  the  in- 
dictment was  found,  and  that  judgment  of  death  should 
be  given,  tb^y  could  not  mean  that  the  manslaughter  of 
which  he  was  convicted,  and.  the  murder  of  which  be  was 
acquitted,  were  the  same  degree  of  offence,  and  were  to 
be  equally  punished  by  hanging;  for  they  had  themselvea 
stated  this  difference,  that  murder  was  deprived  of  clergy, 
but  manslaughter  was  not.  It  should  seem  then  that  the 
difliculty  intirely  arose  from  one  of  these  circomstanoea;  * 
either  that  the  party  had  def^rarred  demanding  his  clergy 
till  after  judgment  of  death  had  been  passed,  or  that  he  was 
not  a  clerk ;  or.  that  the  judges  iiesttated,  not  about  the  fate 
of  the  prisoner,  but  the  form  of  entering  the  judgoient. 
It  is  only  in  one  of  these  ways,  that  the  judgment  of  death 
here  spoken  of  can  be  accounted  for. 

It  is  remarkable  that  the  definition  of  lareef^  given  by 
Statmfarde,  is  that  which  Bracton  had  formed  so  many 
centuries  before;  and  this  is  laid  down  and  commented  on 
by  Stawnfordt  as  the  law  of  bis  time;  though  this  offence, 
in  its  leg^  consideration,  had  been  much  altered  from  the 
time  of  Henry  HI*  and  an  entire  new  description  was  made 
of  it,  at  least  by  the  time  of  Edward  IV.  as  we  have  seen 
in  the  former  par^  of  this  History  (a). 

Robbery  is  defined  by  thb  writer  to  be,  when  a  man 
takes  any  thing  from  the  person  of  another  feloniously, 
though  the  thing  taken  be  not  worth  a  penny  (^};  adefiid* 

(«)  yid.  ant.  ToL  III.  410.  (»}  Staiiaf.  87.  a. 
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ilm  which  later  writen  have  narrowed ,  by  resirictihg  it  to. 
a  taking  with  force,  and  a  putting  in  fear.  It  was  an  opi- 
nion of  justice  Hales  in  1  Ed.  VL  that  it  was  no  felony  to 
-take  a  diamond,  ruby,  or  other  stone  (not  set  in  gold,  or 
otherwise}  because  they  are  not  of  price  with  every  one, 
though  soiae  hold  them  Taluable  and  precious. 

It  was  held  in  4  Ed.  VI.  (a)  that  the  breaking  of  a  house 
shall  not  be  burglary,  unless  it  is  by  night.  This  is  the 
first  passage  in  any  book  where  burglary  is  confined  to  a 
.breaking  by  night  (i).  In  the  old  books  it  is  said  to  be  the 
same,  whether  by  night  or  by  day.  According  to  this  late 
determination  Stawrforde  has  formed  faisdescriptiori  of  this 
crime,  collected  from  the  many  decisions  since  the  time  of 
Briiton  and  The  Mirrour^  which  is  to  this  effect :  **  Bur- 
**  glars  are  those  who  feloniously,  in  time  of  peace,  break  a 
^'  house,  church,  walls,  or  towers,  though  they  take  nothing 
*'  from  thence ;  but  then  it  must  be  done  with  intent  to  com- 
*'  mit  a  felony,and  in  the  night  (c).''  As  to  the  circumstance 
and  kind  of  breaking,  the  following  point  was  resolyed  in 
S  Ed.  VI  {dy.  A  person  was  taken  in  the  night  putting  back 
the  leaf  of  a  window  with  a  dagger :  this  was  held  to  be 
burglary.  The  like  was  resolved  where  a  man  was  found 
drawing  the  latch  of  a  door,  which  was  not  otherwise  fas- 
tened (e).  It  was  held,  that  fregii  alone  in  an  indictment 
was  not  sufficient,  but  it  should  befregii  ei  intravit  (f). 

According  to  S/auTi/dr^fe's  definition,  the  breaking  might 
be  either  of  a  house,  church,  wall^  or  tower.  It  was  held, 
in  2  Ed.  VI.  that  where  a  stable  was  near  a  house,  and  in- 
heritable as  parcel  of  a  house,  and  it  was  broke  by  night 
with  intent  to  rob,  this  was  u  burglary  ijg). 

The  law  of  principal  and  accessary  always  Trislofprlnci- 
loroished  some  subject  of  argument  and  diffi-  Miy^  ^^ 

(«)  Bro.  Cor.  185.  (i)  Vid.  ant.  47«.  (c)  NocUmUr.  Staonf.  30.  a. 
(d)  Lamb.  Iranarcb.  StOB.  {«)  Ibid.  (/)  1  Mar.  Dyer,  W.  58. 

(/)  New  Catei»  '75* 
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ouky.  In  a  case  which  bsppened  at  Shrewsbury  at  Ae  same 
time  with  the  above  cnae  ciSaUsbuty  fit  happened  that  se- 
veral were  indicted  for  murder,  and  aeraral  others  for  bemg 
present  aiding  and  abetting.  The  latter  were  the  only  per- 
sons in  custody ;  and  it  was  submitted  by  sir  Thomas  Brorai- 
ley,  the  chief-jastice,  to  the  others  in  the  commission  with 
him,  whether  these  men  should  be  arraigned  ;  for  although 
they  'were  principals  as  well  as  those  who  struck  the  blow, 
yet  Chey  wete  principids  o^hly  in  the  second  dqpree,  in  f»- 
apect  of  the  act  of  the  others;  and  if  it  should  happen  diat 
these  should  be  convicted,  and  then  the  others  be  tried  and 
acquitted,  a  new  difficultyand  inconvenience  would  fcrflow; 
for  they  would  be  found  guilty  of  abetting  a  fact  that  was 
never  done;  and  when  it  is  recollected  that  in  the  old  law 
jpersons  present  aiding  and  assisting  were  deemed  to  beac- 
cessaries  and  not  principal)^  he  thought  it  deserved  aome 
consideration.  After  two  days  hesitation,  the  other  jos- 
tices  were  of  opinion,  t*hat  those  who  were  aiding  and  as- 
aisting  were  in  truth  and  fact,  to  all  intents,  as  much  prin- 
cipals as  those  who  did  the  fact ;  for  they  caused  a  terror 
in  the  party,  and  thus  disabled  hioi  from  resisting  and  de- 
fending himself,  which  was  the  same  as  giving  the  strcdEe ; 
it  was  therefore  not  proper  to  say,  that  the  one  were  princi- 
fials  in  deed,  and  the  others  in  law,  but  they  are  aU  prin- 
cipals in  deedand  in  the  same  degree.  They  said,  tberafape, 
that  should  die  jurors  give  a  special  verdict,  and  find  thatths 
deceased  was  struck  by  another  than  the  person  alleged  in 
the.  indictment' to  have  struck  him,  and  find  these  guilty  of 
aiding  and  being  present,  the  verdict  wouM  be  a  suflbnent 
conviction.  The  same  if  diose  who  gave  the  wound 
ahould  die,  the  aiders  who  were  present  might  be  anaigned  ; 
which  shews  they  were  equally  principals,  and  not  in  the 
second  degree.  In  this  the  chief-justice  and  the  rest 
agreed^  and  the  .prisoners  were  accordingly  tried(a). 

'(«)  Pl«wd.97. 
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A  man  was  indicted  as  accessary  both  to  tke  priacipa)^ 
abaent  and  those  presant ;  and  Brttmk^  started  a  doubt, 
wbethetf  he  should  be  arraigned  as  accessary  to  the  prin* 
eipals  now  present;  for  be  ccruld  not  be  arraigned  as  ac 
eeasary  to  those  absent.  If  he  was  arraigned  in  this  way, 
ke  migbt  be  acqiutted  of  being  aacessary  to  those  present, 
and  yel  be  might  really  be  accessary  to  those  who  were 
absent ;  bat  could  not  be  a  second  time  arraigned  foe  the 
same  iact ;  for  though  being  accessary  to  one  is  not  being 
accessary  to  another,  yet  the  fitct,  which  is  the  death  of 
the  ded^ftsed,  is  all  one.  Tbe  justices  did  not  agree  to 
this  as  a  cause  for  deferriag  tbe  arraignment :  for  they 
said,  tboogb  he  was  arraigned  as  accessary  to  those  present, 
and  should  be  acquitted,  be  might  well  by  law  be  arraigned 
as  aeeessary  to  the  others;  but  in  conformity  with  the 
general  practice,  and  the  authority  of  a  case  in  tbe  book  ol 
Assises(a),tbey  deferred  the  arraigfiment  till  he  could  be  ap- 
laigned  as  accessary  to  all  the  principalstogelher  (6).  PUnih 
den  remarks  upon  this  practice  of  deferring  the  arraign- 
mmat  o£  the  accessary  till  he  coald  be  arraigned  as  ac- 
eesMtry  to  all  tbe  principals  together,  that  it  was  more  out 
4i  good  diseretion  than  necessity:  it  is,  says  he,  to  sa7e 
tbe  country  the  trouble  of  famishing  two  or  three  jmnes, 
when  one  might  do  the  whole ;  and  he  agrees  with  those 
who  said  the  accessary  if  acquitted  as  accessary  to  one^ 
might  afterwards  be  tried  as  accessary  to  the  others  (r)« 
We  find  in  4  Ed.  VL  two  cases,  where  a  man  who  had 
b^n  acquitted  as  accessary,  was  afterwards  indicted  of  the 
same  felony  as  principid ;  and  notwithstanding  his  former 
acquittal,  he  was  arraigned,  convicted,  and  hanged.'  it 
does  not  appear  whethfir  this  was  an  accessary  before  or 
afteftliefiu:t(^ 

Where  five  prisoners  were  arraigned  together}  and  they 
did  not  j<na  in  their  qhallenges,  it  was  held,  that  though 

{A  ^  Afs.  pi.  95.        (ft)  Ploml.  98.        (c)  7  Hen.  IV.  lOT.  Plo#d.  iiiid. 
(c^)  NewCaie8,75. 
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LatiB ;  in  performing  which  they  imitated  the  atylr  ^ 
the  Roman  lawa  with  a  bapptoess  &r  beyond  ihe  ocmih 
poiers  of  the  poBtifical  law  (a). 

H)  After  the  taste  we  hare  already  had  of  the  law  an4 
practice  of  the  eecleiiaatical  courts,  we  Ceelsomecfuriosiljf 
to  see  what  were  the  ideas  of  the  refoimers  upon  the  same 
subject.  On  a  view  of  their  sehene  of  reformatMin,  it 
appears  that  they  worked  upon  the  oU  materials^  and  wene 
not  precipitate  in  making  any  alterataaiis  of  coMsquetMei 
The  canon  and  eiTil  law,  and  the  provincial  and  kf^tine 
constitutions,  were  stiltto  be  the  ground-work  of  ovr  eede» 
siastical  law.  But  these  underwent  jome  change  and  mo- 
dification in  certain  article^. 

The  law  of  matrimony,  adultery,  and  divorce,  was  in- 
tended to  be  almost  wholly  akered  by  the  new  scheme.  For 
this  purpose,  iri  the  first  place,  it  wa»  expressly  laid  down, 
that  no  promise  or  contract  sbeuM  be  bindiag,  bet  such  ai 
was  made  in  the  following  way.  TheministerwastApoUiah 
Of  marriage.  ^^  intended  marriage  on  three  Sundays,  or  tt 
I  *  least  feast-days  ;  nt  the  end  of  which  the  man 

and  woman  were  to  be  present  in  the  chnrcb  wfailft  tisa  cen^ 
mony,lately  ordained,  wasperfermed:  sathataU  thecanoiur 
cal  learning  about  espousals  and  pre^entracta  waaat  once* 
done  away.  But  to  prevent  the  ill  consequences  thai 
might  follow  to  young  w^men  who  had  yielded  to  tl» 
promises  and  solicitations  of  men,  the  penalty  of  eacnasr ' 
munication  was  denounced  against  those  who  were  guilty 
of  violattng  a  wemaii's  chastity:  aod  if  they  would  not 
consent  to  marry  the  woman,  the  ^octosiafllical  judge  was 
to  give  to  her  a  third  part  of  bis  gteds :  if  the  goodafloehl 
not  be  divided  in  that  manner,  he  was  to  eoodemo  him  te 
take  care  of  the  child,  and  to  undergo  such  penance  as 
die  judge  thought  necessary  toexpialethescaadaU 

(a)  Bom.  KeU  ?oU  U.  185,  186.         (b)  ri4.  ant.  1,  kc.  45,  Btc 
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The  marriage  of  children  and  orphans  was  declared 
Toid^  if  not  contracted  with  the  consent  of  their  parents 
wd  guardians^  but  if  these  withheld  their  consent  without 
sufficient  reason,  recourse  might  be  had  to  the  ecclesiastici^l 
judge,  who  was  to  decide  on  the  propriety  of  the  noatter. 
A  woman  at  twelve,  and  a  man  at  fourteen,  and  npt 
before,  might  marry.  Marriage  might  be  celebrated  at 
all  seasons;  but  it  was  to  be  in  the  parish  where  one  of 
the  parties  inhabited,  or  the  minister  would  be  excommu- 
nicated* At  the  time  of  the  ceremony  any  one  might  in- 
terpose, and  shew  cause  why  the  iparriage  should  not  take 
place ;  and  upon  giving  security  to  prove  the  cause  with- 
in a  month,  or  make  satisfaction  for  all  the  expence  of 
preparation  for  the  marriage,  the  ceremony  was  to  be  de- 
.j|aj^d  for  that  time;  and  neither  party  was  to  contract 
fiyif ifiage  during  that  month,  under  pain  of  excommuni- 
/^atipn^  and  compensation  to  the  party  so  deserted.  If 
.  U|ere  was  a  s^ret  inability  for  the  marriage-state  in  either 
party,  the  marriage  was  deemed  to  be  null ;  otherwise  if 
it  was  known.  Deaf  and  dumb  persons  might  marry, 
and  those  who  were  mad,  in  a  lucid  interval.  Thei;e 
was  to  be  no  marriage  with  infidels.  With  these  excep- 
tions o^arriage  was,  upon  this  new  scheme,  allowed  to  all 
persons  of  wjbat  condition  soever,  and  might  be  repeated. 
But  this  was  not  to  give  licence  to  polygamy;  for  it  di- 
rects, if  any  person  had  more  wives  than  one^  he  should 
retain  only  the  first,  if  she  would  have  him  for  a  husband, 
and  dismiss  all  the  others  with  their  dower,  and  make  sa- 
tisfaction to  the  church  for  his  offence.  The  women  also  ^ 
were  to  be^punished,  if  they  were  conscious  of  the  man 
having  OEiore  wives  than  one. 

After  the  marriage  was  concluded,  if  quarrels  and 
bickerings  arose  between  them,  and  they  ^ere  unwilling 
to  continue  together,  they  were  to  be  compelled  by  ec- 
clesiastical censures  to  accommodate  differei^ces,  and  live 
in  matrimonial  harmony,  unless  those  differences  were  of 

VOL.  IV,  N  N 
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such  a  Dature  as  we  shall  hereafter  see  were  grounds  of  a 
divorce.  It  was  laid  dowtiy  that  any  marriage  contracted 
under  the  influence  of  force  or  fear  should  be  void.  Thus 
far  of  marriage  in  general  (a)« 

The  degrees  within  which  marriage  was  prohibited, 
were  those  contained  in  Leviticus,  ch.  xviii.  and  xx.  which 
they  said  was  a  rule  not  confined  to  the  Jewish  nation; 
but,  like  the  decalogue,  was  to  have  authority  with  all 
Christian  men.  They  therefore  declared  it  to  be  im- 
piety in  the  Roman  pontiff  to  arrogate  to  himself  the  power 
to  dispense  with  these  divine  prohibitions.  As  to  die 
construction  of  these  prohibitions,  they  said,  many  were 
only  put  for  examples,  and  w^  must  supply  others,  which 
stand  in.  precisely  the  same  situation :  thus,  for  instascey 
if  a  son  is  not  to  marry  his  mother,  so  a  daughter  is  not  to 
marry  a  father.  They  therefore  laid  down  two  roles: 
first,  that  wherever  males  were  mentioned,  the  same  sbooM 
be  understood  of  females  in  the  same  degree  of  propincjoity : 
secondly,  that  husband  and  wife  made  but  one  flesh ;  so ' 
that  in  whatsoever  degree  of  consanguinity  a  person  whs 
related  to  the  one,  he  was  related  in  the  same  degree  of 
affinity  to  the  other.  They  retained  the  old  notion  of  the 
canon  law,  and  considered  any  illicit  connexion  as  creating 
an  affinity  the  same  as  marriage ;  and  they  held  the  impe- 
diment of  affinity  to  continue  after  the  death  of  the  party. 
But  they  declared  that  all  spiritual  cognation  was  an  in- 
vention not  authorised  by  scripture,  and  therefore  should 
no  IoTiger.be  an  impediment  to  marriage  (b). 

The  reformers  of  our  ecclesiastical  law  prescribed  very 
heavy  penalties  in  case  of  adultery ;  founding  this  severe 
measure  on  the  Jewish  law ;  which  directed  such  offenders 
to  be  stoned  to  death ;  and  on  the  civil  law,  which  punished 
them  capitally.  When  a  minister  was  convicted  of  adul- 
tery,  fornication,  or  incest,  his  goods,  if  he  was  married, 
were  all  to  devolve  to  his  wife  and  children ;  if  he  had  no 
(«}  Reform.  Leg.  Eccles.'  37  to  43.      (i)  Ibid  44  to  47.  Vtd.  snt  53, 9iC 
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wife  nor  children,  they  were  to  be  distributed  to  the  poer, 
or  applied  to  other  purposes,  at  the  discretion  of  the  eoQjj&- 
siastical  judge :  if  he  had  aoy  benefice,  be  was  to  forfeit  it, 
and  to  be  incapable  of  taking  another :  he  was  likewise  to  be 
.  sent  to  perpetual  eule  or  imprisonment.  A  layman  convict- 
.  ed  of  adultery  was  to  riMtore  to  his  wife  her  dower  {a)^  and 

-  also  half  his  goods }  he  was  likewise  to  be  qondemned  to  per- 
petual exile  or  imprisonment.  A  wife,  in  like  manner,  if 
convicted,  of  adultery,  was  to  forfeit  h^  dowtr^  and  all  claim 
she  had  by  law,  or  promise,  on  the  effects  of  her  husband ; 
and  was  to  sufier  perpetual  exile  or  imprisonment.  More- 
overi  in  such  case  the  innocent  party  inight  contract  an* 

•  other  marriage:  this  second  marriage  they  thought  justi- 
.  -fied  by  the  words  of  Chrbt,  who  made  ant  exception  of  the 

case  of  adultery.    However*  they  recommended  that  the 

guilty  party  should  in  charity  be  invited  by  the  innocent  jto 

.return  to  the  conjugal  state ;  and  af  no  rate  should  be 

aillowed  to  marry  again.    None  was  to  put  away  his  wife 

•  for  adultery,,  and  take  another,  till  the  eoclesiastical  judge 
-:bad  heard  and  determined  the  matter.;  and  if  be  did,  he 

lost  all  right  of  proceeding  against  his  wife.    The  judge, 

when  he  condemned  the  one  of  adultery,  was  to  prondQnce 

,a  liberty  to  the  other  to  marry  again:  there  was  to  be  a 

'  time  limited  for  such  second  marriage,  as  a  year,  or  six 

•  months;  during  which  if  he  did  not  return  to  his  {first 
.  wife,  he  might  take  another.  If  one  of  the  parties  with- 
'.  drew  from  the  other,  and,  after  in  treaty  and  remonstrance, 
:  would  not  submit  to  cohabit,  the  other  oiight,  upon  au- 
thority of  the  ecclesiastical  judge,  liave  liberty  to  marry. 

-  If  the  absent  person  could  not  be  found,  tbeil  process  was 
issued,  and  a  term  of  two  or  tbiree  years  was  to  be  fixed  by 
the  eodefliastical  judge  for  him  to  appear  and  ^hew  good 
cause  of  bis  absence ;  which  if  not  done,  the  other  party 

•  was  absolved  from  the  tie,  and  might  marry  again ;  and  if 

(a)  T^e-'w^rd-in  ftht  original  it  i)t\  and  at  meh  it  aiqbtstiotit  in  t&if 
IMMSgQ,bfi  lew  Mrw  tlM.  blowing.. 

If  N  2 
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ht  afterwards  appeared,  be  was  to1>e  confined  to  perpeta&l 
'  knpriBonmetit.  The  eoclesiastical  judge  nngfat  proceed  in 
the  same  manner,  where  the  absence  was  on  some  iawfal 
calling,  if  nothing  had  been  heard  of  him  for  some  time ; 
and  the  other  party  might,  in  Uke  iMnner,  maity :  how- 
ever, if  the  absentee  could  give  good  reason  for  Us  being 
^detained,  his  wife  wonld  be  (AHged  to  receive  him  again : 
if  (he  could  not  shew  good  -cause  of  absence,  he  would  be 
'  i^unished  with  perpetual  imprisonment,  and  the  second 
amrriage  would  be  good. 

If  there  was  irreconcileable  enmity  bet^i^n  two  tnar- 
lied  perscfns,  so  that  one  had  plotted  the  other's  desrtf  uctiost 
it  was  a  cause  of  divorce.  If  a  husband  treated  hb  wife 
with  severity,  the  ecclesiastical  judge  might  use  remon- 
strances, and  then  compel  him  to  give  security  to  treat  her 
well.  }f  this  did  not  succeed,  it  must  be  attributed  to  ir« 
reooncileable  enmity,  and  was  therefore  a  good  cause' of 
4ivorbe.  The  judge  might  proceed  in  tike  manner  wkh 
women  who  were  obstinate  and  rebellious.  In  all  these 
cases  the  innocent  party  might  marry ;  but  the  offsnder 
would  be  committed  to  perpetual  imprisonment. 

The  reformers  laid  it  down,  that  an  incurable  disease 
contracted  by  either  party,  should  not  be  acauae  of  divorce. 
During  a  suit  with  his  wife  on  the  ground  of  adultery  or 
tlktreatment,  the  husband  was  required  to  support  her  ac- 
^  €<»xling  to  her  condition.     If  the  husband  failed  in  a  suit 
'i^fahist  his  wife  for  adultery,  he  was  to  forfeit  to  her 
-'half  his  goods,  and  was  afterwards  to  have^  no  power 
'  to  dispose  of  the  goods  so  forfeited :  the  wife,  if  she  ftiled» 
was  to  lose  her  dower ^  and  all  claim  she  had  upon  the  hus- 
band's eflfects.  If  such  action  was  brought  by  any  stranger^ 
he  would  not  be  admitted  to  church  tUl  he  made  compen- 
sation to  the  party  calumniated.    If  the  party  convicted 
4>f  adultery  couki  prove  the  other  to  be  equally  so,  they 
would  both  sufier  the  same  punishment,  and  the  marriage 
would  continue  still  in  force.    The  separation  a  mtmi  ct 
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ioro  was  entirely  taken  away  by  the  reformers,  as  prodao 
tive  of  great  abuses  and  scandal  in  the  marriage-state  (a)« 
While  the  reformers  were  projecting  this  change  of 
the  old  lawjqf  separation  a  mensA  et  tora,  an  incident  hap- 
pened respecting  a  distinguished  personage^  that  led 
to  the  public  discussion  and  decision  of  this  very  point. 
The  marquis  of  Northampton  had  been  separated  from  his 
wife  on  account  of  her  adultery.  This  happened  in  the 
reign  of  Henry  VIII.  when  it  was  considered,  whether 
some  relief  might  not  be  contrived  for  the  innocent  party^ 
to  whom  separatiot)  was  but  a  very  partial,  and  sometimes 
a  hazardous,  redress.  In  the  first  year,  therefore,  of  Ed* 
ward  VL  a  commission  of  delegates  was  directed  to  ten 
persons,  of  whom  some  were  bishops,  to  try  whether  the 
marchiopess  was  not  by  the  word  of  God  so  lawfully  di- 
vorced, that  she  was  no  more  the  marquis's  wife;  and  whe- 
ther he  might  not  thereupon  marry  againv  As  this  was  a, 
new  case,  the  delegates,  to  investigate  it  thoroughly,  took 
longer  time  to  give  their  judgment  than  that  nobleman 
qhose  to  wait ;  for  he,  in  the  m^h  while,  was  solemnly  mar- 
ried again.  As  the  first  marriage  still  subsisted  in  law,  this 
gave  great  scandal,  and  he  was  put^to  answer  for  it  before 
the  council ;  where  he  defended  what  he  had  done  by  say« 
ing,  that  all  ties  between  him  and  bis  former  wife  were  dis- 
charged by  the  law  of  God;  that  making  marriages  indis* 
soluble,  was  a  popish  contrivance  to  get  money ;  that  se- 
paration only  1^  to  temptations;  and  the  like*  However, 
he  was  by  that  tribunal  enjoined  to  part  from  his  new  wife 
tilLthe  delegates  had  given  sentence,  and  tbep  further  order 
diould  be  made  in  it*  To  this  the  marquis  consented.  In 
conclusion,  after  a  long  enquiry,  the  delegates,  in  the  spirit 
of  the  designed  reformation,  actually  determined  in  favdur 
of  the  second  marriage.  Upon  this  the  marquis  was  suf- 
fered again  to  cohabit  with  his  wife ;  but  afterwards^  to 

(«)  Mimii.  L^  Ecele.  47  toJ^, 
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make  all  sure,  he  thought  it  adriseable  to  get  this  sentence 
.confirmed  by  a  special  act  of  parliament  (a). 

This  was  a  severe  blow  upon  the  canon  law ;  and  it  was 
thought  proper,  in  queen  Mary*s  r(Bign,'to  repair  the 
breach  that  had  thereby  been  made.  An  act  was  brought 
in  to  repeal  the  statute  inade  to  confirm  this  marriage;  It 
was  much  debated  in  the  house  of  commons  ;  and  was  at 
last,  by  various  alterations,  so  qualified,  that  it  threw  no  im* 
putation  on  tlie  parties,  but  only  deckred,  that,  in  that  par- 
ticular case,  the  divorce  was  unlawfully  made.  The  act  at 
first  probably  contained  a  clause  against  all  divorces  of  the 
same  kind ;  many  of  which,  no  doubt,  had  been  made  in 
consequence  of  this  precedent  (6). 

Of  Willi.  '^^  reformers  designed  some  alterations  in  the 
law  of  wills  (c),  the  principal  of  which  consisted 
in  the  following  particulars.  They  allowed  the  liberty  of 
making  a  will  to  all  persons  of  either  sex,  and  of  every 
condition ;  but  they  excepted  from  this  general  authority 
all  wives,  servi,  and  minors  under  fourteen  years,  heretics, 
and  those  condemned  to  death,  or  perpetual  exile,  or 
chains ;  which  two  latter  punishments  we  have  seen  were 
very  commonly  inflicted  in  this  new  system  of  jurispru- 
dence. Those  who  did  not  dismiss  their  concubines  before 
they  were  in  extremis ;  those  who  had  two  wives,  or  two 
husbands;  those  convicted  of famosi  ttbelli;  those  who  were 
prostitutes  or  procuresses,  unless  they  had  undergone 
temporal  punishment  for  their  crimes;  those  guilty  of 
usury,  unless  they  had  refunded  or  made  satisfaction,  or 
taken  measures  for  so  doing;  all  these  were  prohibited 
from  making  wills.  However,  they  allowed  persons  who 
l&ept  their  concubines,  or  had  two  wives,  or  two  husbands, 
to  dispose  of  their  goods  in  jnas  causas;  and  the  like 
indulgence  was  given  to  usurers  who  had  made  no  res- 
titution, and  to  those  who  had  been  prostitutes  or  pro- 
caresses. 

(c)  Bum.  R«f.  ToL  11. 53, 54.  (b)  Ibid,  837.  (e)  Vid.  ant.  66. 
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The  articles  which  they  reckoned  within  the  descrip- 
tion of  pue  causa  were  these :  in  addition  to  the  relief  of  pri- 
soners, and  of  the  poor,  the  assistance  of  orphans,  widows^ 
and  afflicted  persons  of  all  sorts,  as  was  required  by  our 
old  law,  they  particularly  pressed  these  objects;  to  promote 
the  marriage  of  young  women,  the  support  of  students  ia 
the  universities,  and  the  reparation  of  highways.  If  any 
disposition  rather  of  a  superstitious  than  pious  nature  was 
made,  the  bishop  was  to  interpose  his  authority,  and  see 
that  it  was  applied  to  some  piis  cansa  (a). 

The  division  of  the  deceased's  goods,  whether.by  will 
'or  without  (3),  was  required  to  be  in  this  manner.  If  he 
had  a  wife  and  children,  a  third  was  to  go  to  the  wife,  a 
third  to  the  children,  and  the  other  third  was  to  be  at  his 
own  disposal.  If  he  left  no  will,  the  wife  and  children 
were  to  take  their  thirds,  and  the  administrator  distribute 
the  other  third.  If  there  were  no  children,  the  M'idow 
had  half,  and  the  other  was  to  be  at  his  own  disposal ;  or, 
if  he  died  intestate,  at  the  disposal  of  tlie  administrator; 
the  same  if  he  left  children,  but  no  wife.  The  children 
were  all  to  tak^  equally,  unless  the  father  had  ordered  it 
otherwise  in. his  will.  If  the  child  died,  then  his. share 
was  to  go  to  his  children,  if  he  had  any.  Thus  w.as  the 
law  of  distribution,  which  had  been  subject  to  much 
doubt  and  difference  of  opinion  and  practice,  in  a  fair  way 
of  being  ascertained,  if  this  scheme  of  reformation  had 
ever  taken  place;  for  it  is  laid  down,  that  even  in  case  of 
a  will  the  children  were  entitled  to  a  third,  or  a  half,  which 
was  to  be  divided  equally  between  them ;  but  the  father 
might,  if  he  pleased,  apportion  that  third,  or  half,  between 
them  as  he  liked. 

They  went  on  to  declare,  that  no  son  shoul^  be  passed 
over  in  his  father's  will,  unless  he  was  expressly  disinherited 
in  plain  terms;  and.  such  disherison  would  not  be  good^ 
unless  it  mentioned  some  just  cause  for  such^  a  measure* 
These  causes  were  thus  enumerated  by  our  legislators :  if 

<•)  Vid.  jAt.  80.  (&)  Vid.  ant.  79. 
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a  son  bad  laid  violent  hands  upon  bis  fatber ;  if  be  bad  in- 
jured bim  in  any  signal  manner ;  if  b^  bad  prosecuted  him 
for  a  crime^  through  malice,  and  not  for  the  good  of  the 
state ;  if  he  had  laid  snares  for  the  life  of  bis  father  or 
mother;  committed  incest  with  his  step*mother,  or  fa- 
ther's concubine;  if  he  bad  calumniated  his  father's  good 
name,  or*  wasted  his  property ;  if  he  had  refused  to  be  se- 
curity for  his  fatber.  A  daughter  might  be  passed  over  i^ 
a  will,  if  she  bad  become  a  common  prostitute  while  the 
fatber  was  offering  her  a  reputable  marriage ;  for  if  a  fa- 
ther neglected  his  daughter  till  she  was  twenty-five  years 
old,  without  pi'eparing  her  a  proper  match,  this  omisaon 
in  the  parent  would  absolve  the  daughter,  say  these  reform- 
ers, from  any  imputation  of  offence,  so  as  to  preclude  him 
from  putting  her  out  of  his  family,  or  passing  her  over  in 
his  will. 

In  like  manqer,  a  wife  was  not  to  be  excluded  from  the 
husband's  will,  without  some  delinquency  on  her  patt;  as 
if  she  bad  used  violence  against  him ;  had  contrived  any  ill 
against  him ;  bad  attacked  his  fame  of  fortune  by  calumny 
and  false  accusations ;  had  exposed  his  daughter  to  tempta^ 
tions;  or  bad  absented  herself  from  bim.  Both  wives 
and  children,  if  they  obstructed  the  fatber  and  bus- 
band  in  making  or  altering  his  will ;  if  they  did  not  pro- 
tect bim  when  afflicted  with  disease,  nor  ransom  bim  wheh 
captured ;  or  if  they  became  heretics ;  they  might  be  passed 
over,  as  objects  unworthy  to  enjoy  any  part  of  bis  pro- 
perty. 

They  declared  that  the  following  per^ns  should  bot  be 
qualified  either  to  become  executors,  or  to  take  any  be*^ 
pefit  under  a  will :  heretics ;  those  condemned  to  death, 
perpetual  exile,  or  imprisonment;  tho^e  t^bo  kept  concu- 
bines ;  thdse  who  had  two  wives,  or  two  husbands ;  those 
convicted  of  procuring  or  publishing  libeBifamosi;  pro^ 
curesses  and  common  prostitutes,  and  usurers :  and  the  de- 
linquency of  the  above  persons  was  not  to  be  esthnated  at 
the  time  of  making  the  testament,  er  the  death  of  the 
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testator,  but  at  the  time  of  taking  the  executorship,  or  re- 
ceiying  the  legacy  (a). 

There  had  always  been  a  latitude  in  the  description  of 
persons  to  whom  the  ordinary  was  to  commit  administra* 
tion.  We  ba^e  seen  (Jb)^  that  this  wsfs  reduced  to  some  sort 
of  precision  by  a  stat.  of  Henry  VIII.  and  the  intended 
regulation  seems  to  bare  this  last  provision  in  view.  For  it 
says,  that  when  a  person  died  intestate,  the  wife  should  be 
the  6rst  to  have  the  administration;  in  the  next  place, 
those  who  were  nearest  of  blood  ;  and  if  the  judge  pleased, 
he  mi^ht  unite  these  with  the  wife  in  the  administration. 
If  there  were  several  in  the  same  degree  of  propinquity, 
the  judge  was  at  liberty  to  appoint  one  or  more  as  he 
pleased. 

Several  directions  are  given  for  the  granting  of  ad* 
ministration,  the  payment  of  legacies,  the  fees  of  ordi* 
naries,  and  the  like ;  most  of  which  seem  to  correspond 
with  the  practice  of  the  ecclesiastical  cbnrt  in  former  times : 
and  finally  this  new  scheme  directs,  that  in  all  matters  of 
controversy,  upon  the  numberless  que8tions,to  which  vrills 
were  liable,  and  which  were  not  here  ascertained  or  pre* 
vided  for,  recourse  should  be  had  to  the  body  of  Imperial 
law* 

The  other  great  object  of  Ecclesiastical  cognisance,  the 
payment  of  tythes,  does  not  seem  to  have  undergone  any 
considerable  change  in  this  intended  reformetion ;  the  com- 
pilers appear  to  have  proceeded,  in  what  they  ordained,' 
wholly  upon  the  ideas  of  our  provincial  constitutions, 
many  of  which  are  copied  almost  in  the  very  words. 
Among  other  regulations,  it  requires  the  late  statute  of 
Ed.  VI.  {€)  concerning  the  payment  of  tythes,  and  the  <dd 
act  about  ^Iva  c^dua,  to  be  obserred  (rf).  There  is  only 
one  more  article  of  ecclesiastical  jurisdiction  which  we  shall 

(«)  IUforai.Lt0»Ecc]«.lS9tol35.  (»)  Viik aat. 9M.  (c)Stst.a 
and  3  Ed.  VI.  c.  19.    Vid.  ant,  45S,  (d)  RefonB.  Leg.  £cck.  10l»  10$ 

t^  lt4. 
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inention,  aiid  that  is  JUei  l^sio,  that  has  been  so  often  con* 
sidered  in  the  various  disputes  between  the  spiritual  and 
temporal  courts  (a).  It  seems  to  have  been  intended  by  the 
reformers,  that  no  consideration  should  be  bad  of  the  ob- 
ject in  question  ;  but  that,  whether  it  was  of  a  lay  or  a 
clerical  nature,  suit  ior  the  breach. of  faith  should  be  enter- 
tained in  this  court.  They  declare,  that  whatsoever  agree* 
ments  and  promises  were  not  fulfilled  nor  performed, 
whether  there  was  an  oath  t^ken  by  the  parties,  or  only 
a  strong  affirmation  made,  those  who'  did  not  keep  their 
faith  should  be  pursued  with  ecclesiastical  censures,  and 
compelled  to  make  satisfaction  to  the  parties  who  were 
'deceived  by  their  perfidy  (A). 

Without  entering  any  further  into  the  detail  of  this 
projected  reformation  of  our  ecclesiastical  law,  it  may 
suffice  to  subjoin  a  brief  enumeration  of  such  causes  as  they 
meant  should  be  considered  as  ecclesiastical,  and  to  be 
heard  and  determined  no  where  but  in  this  court:  causes 
beneficiary,  n^atrimonial,  and  of  divprce;  causes  testa- 
mentary, and  for  the -administration  of  intestates' efiects ; 
for  subtraction  of  legacies,  mortuaries,  tythes,  oblationsi 
and  other  ecclesiastical  rights  ;  for  usury^  heresy,  incest, 
adultery,  fornication,  sacrilege,  perjury,  blasphemy,  filei 
L&iio,  defamation,  and  scandal ;  laying  violent  hands  on  a 
clerk ;  disturbance  of  divine  service ;  for  correction  and 
r^foripatiou  of  mannas ;  accounts  of  churches  and  churcb- 
isfardeos(<:);  dues  owing  to  churches  and  their  ministers; 
reparation  and  dilapidation  of  churches,  churcb-yards,  and 
ptWr  ecclesiastical  edifices.  In  these  causes,  and  their  in* 
cident^  arising  from  or  depending  upon  themi  and  in  all 
ptber  causes  relating  to  the  correction  of  sins,  the  ecclesi** 
i^(ical  judge^  and  no  otber^  was  to  have  jurisdiction  to  bear 
anddetem»ijDe(^). 

'   («)  Vid.  ant -98.        (b)  Reforeu  Leg.  Eccle.  SOS.       (c)  ComftUtu  eccU' 
jiarum  it  mooifumwrum,        ^     (d)  Refom.  Leg.  Ecde.  195. 


CHAP.  xxxn.      PHILIP  AND  MARY.  555 


No  period  in  the  English  history  furnishes  King  and  go- 
more  instances  of  an  irregular  and  Undefined  '^««"«»'« 
constitution  than  the  reigns  of  Edward  VL  and  Mary* 
Many  of  the  extravagant  proceedings  of  Henry  VIIL  are 
rather  to  be  attributed  to  wilfulness,  and  a  tyrannical  spirit. 
These  incentives  no  longer  operated  j  yet,  under  the  gentle 
sway  of  his  son  and  the  Protector,  the  same  prerogatives 
were  exercised,  Mrith  no  other  difference  than  that  of  their 
motives  and  objects.  The  acts  of  the  council  seem  to  have 
been  received  with  the  same  acquiescence  as  those  of 
Henry;  and  the  commons,  though  not  held  in  the  same 
awe  as  during  his  reign,  did  not  however  shew  greater 
spirit  in  asserting  their  privileges,  or  discover  any  better 
sense  of  what  extent  those  privileges  were. 

So  prevailing  was  the  opinion  of  the  great  prerogative 
possessed  by  our  monarchs  at  this  time,  that  the  Scots 
made  it  one  of  the  principal  objections  to  marrying  their 
young  queen  with  Edward  VL  that  all  their  privileges 
would  be  swallowed  up  by  the  great  prerogatives  of  the 
English  crown.  This  notion  had  so  spread  abroad,  that  the 
emperor,  in  conversation  with  the  Epglish  ambassador, 
maintained  the  king  of  England*^  prerogative  to  be  greater 
than  that  of  the  king  of  France. 

The  first  act  of  the  regency  appointed  by  Henry  VIII. 
was  to  alter  the  government  which  that  king,  under  aa« 
thority  of  an  act  of  parliament,  bad  made  by  his  will.  Tbe^ 
delegated  all  their  powei'  to  the  duke  of  Soitierset,  under 
the*  title  of  Protector.  This,  however,  was  thought  not 
'sufficient' foundation  for  his  authority;  and  a  patent  was 
procured  from  the  young  king^  by  which  this  fevolutioii 
was  considered  as  completely  confirmed  and  legal.  The 
ddke  was  thereby  invested  with  regal  power,miKl  a  council 
was  appointed,  with  whom  he  mm  to  advise.  This  usurpa^ 
tlon  was  acquiesced  under  by  parliament  and  the  nation^ 
without  aiiy  somtiny  into  tti  riiiAitf* 
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The  act  of  Henry  which  gave  the  force  of  laws  to  the 
king's  proclamatioos,  was  made  to  have  force  during  the 
young  king's  minority.  Of  this  the  Protector  availed 
himself;  and  proclamations  were  issued  on  ipany  occa* 
sions/  where  they  could  be  applied  to  promote  the  great 
design  of  the  Reformation.  By  one  prockunation  the 
jurisdiction  of  the  bishops  was  suspended;  while  com- 
missioners weiQe  appointed,  part  clergy  and  part  lay,  to 
make  a  general  visitation  in  every  diocese.  After  this  law 
had  been  repealed  (a),  the  Protector  still  issued  proclama- 
tions, which,  in  their  nature,  could  hardly  be  considered 
as  less  than  new  laws ;  such  as  forbidding  many  ancient 
superstitions,  and  making  material  alterations  in  the  na» 
tional  worship. 

Proclamations  had,  from  very  early  times,  been  the 
usnal  method  by  which  our  kings  had  signified  their  com- 
ipands,  and  enforced  their  authority.  They  were  framed 
for  the  purposes  of  government  and  of  the  state*  They ' 
seemed  a  necessary  part  of  the  executive  magistrate's 
power ;  and  having  grown  u(r  with  the  monarchy,  they 
might  in  those  times  be  looked  on  with  Yeverence  by  the 
people,  without  discovering  bow  nearly  they  approached  to 
acts  of  legislation.  But  the  dispensing  with  positive  laws 
was  an  act  of  a  more  unequivocal  kind ;  and  this  power 
was  ez«rcised  by  Edward  VI.  or  rather  by  the  Protector, 
in  more  instances  than  one.  The  Protector  procured  a 
patept,  enabling  him  to  sit  upon  the  throne,  and  enjoy 
tliose  honours  and  privil^es  usually  bestowed  on  princes 
of.  jth^  blood :  this  was  a  plain  dispensation  with  the  statute 
made  in  the  last  reign  to  settle  precedency  (6)r  On  another 
<9Ccaflio99  when  the  coufbci^tion  found  themselves  restrained 
in  their  debatea.by  th(9  atatute  of  the  six  articles,  the  kiqg 
gsaoted  them  a  dispetisation  of  that  law  before  it  was  re^ 
pealed,  ak  was  MlMlly  done  soon  after  (c). 


(•)»3ritst.lJM.VLc.8^/    (Ift^Tidilvik m.    ^ H Saiii fsh HT. dO$- 
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The  last  act  of  this  king's  reign  had  on  extcaordinary 
appearance :  he  was  prevailed  on  to  alter  the  ancceasion 
of  the  crown  (founded  on  an  act  of  the  last,  and  confiraaed 
by  one  of  the  present,  reign)  by  patent.  The  judges  were 
required  to  draw  an  instrument  to  this  e£fect;  but  know- 
ing the  penalty  of  treason  was  denounced  oo  those  who 
aided  in  changudg  the  succession,  they  at  first  refused. 
The  king  said  he  meant  it  should  be  ratified  by  parliament; 
which,'  no  doubt,  would  have  been  accomplished,  if  the 
king  bad  survived  long  enosgh  (a). 

At  the  beginning  of  this  reign  the  bishops  were  con* 
strained  to  take  out  new  commissions,  of  the  same  kind  as 
those  they  bad  in  the  latter  part  of  the  last  reign ;  by  which 
thqr  submitted  to  hold'thehr  bi^pricks  during  the  kin^s 
pleasure,  and  were  t;o  exercise  the  episcopal  function  as  his 
delegates,  in  bia  name,  and  by  his  audiority  (i).  This  alter- 
ation was  derigned  to  forward  the  Beforniation,  by  keep- 
ing in  depeadeince  those  bishops  who  still  adhered  to  tbe 
old'sopecstition. 

Upon  occasion  of  the  insurrections  about  indosures,  and 
eiber  subjects  of  complaint  among  the  people^  Saikersei^ 
who  always  aimed  at  popularity,  appointed  a  new  sort  of 
commissioners,  whofo  be  sent  every  where  withunlajBited 
power  to  bear  and  determine  all  causes  about  indosures^ 
highways,  and  cottages  (c).  This  created,  some  cUunour 
.  among' the  gentry,  who  looked  on  it  as  illegal  and  arbitrary* 
It  was  in  the  same  spirit  that  Somerset  had  erected  a 
conrt  of  requests  in  his  own  house,  for  the  relief  of  poor 
suitors  (d).  There  he  used  to  hear  complaints;. and,  in 
consequence  of  what  passed  there,  it  sometimes  bappened 
that  be  would  intercede  with  the  judges  in  matters  da- 
.  pending  before  them.  This  raised  more  scandal  than  the 
commission  above-mentioned ;  and  though  be  by  such 


(«)  Hum.  ¥01.  IV.  303.  (e)  HaiB.  fol.  TV.  399. 
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means  grew  into  great  farour  with  the  popalace,  he  drew 
upon  himself  a  proportioned  degree  of  odimn  from  the 
nobility,  who  soon  shewed  him  how  able  they  were  to 
defeat  all  the  support  he  might  hope  from  the  people. 

With  so  many  precedents  of  extraordinary  prerogatires 
before  her,  it  cannot  be  wondered  that  Mary,  who  had  in 
contemplation  to  abolbfa  the  late  innorations,  should  make 
use  of  such  ready  {instruments  to  efiectuate  it.  Governed 
as  she  was  by  a  natural  sourness  of  temper,  heightened  by 
her  bigotr^  to  the  catholic  religion,  it  is  hot  more  snr* 
prising  thi^  such  designs  were  followed  with  many  oppres* 
sive  acts  of  sorereign  authority. 

To  supply  the  scantiness  of  her  parliamentary  grants, 
Mary  revived  the  irregular  method  of  raising  money  by 
loana ;  prefects  which  there  had  been  no  need  of  altempt- 

•  ing  during  the  reign  of  Edward.    She  levied  at  one  time, 
-  in  this  way,  60,000l.  upon  a  thousand  persons,  who,  she 

*  thou^t,  would  most  readily  comply.  At  another  time, 
she  levied  the  same  sum  on  7000  yeomen,  and  36,0001.  on 
the  merchants.  She  published  a  proclaaurtion,  profaibitiug, 
for  a  certain  time,  the  exportation  Of  cloths.;  intendtng 
by  ^s  practice  to  induce  such  to  comply,  whose  interest 
would  be  thereby  affected  in  the  foreign  markets  (a).   She 

.  used  to  levy  subsidies,  granted  by  parliament,  before  the 

*  stated  time.  She  issued  privy-seals  for  the  same  purpose 
of  raising  moneys  and  seized  corn  to  victual  her  ships, 
without  paying  for  it. 

Proclamations  of  an  arbitrary  import  were  often  issued. 
One  of  these  was,  to  enjoin  those  whose  circumstances 
bad  been  affected  by  the  loans,  and  who  on  that  account 

•  had  discharged  some  of  their  servants,  to  take  them  back 
to  their  service,  because  they  bad  b^ome  vagrants  and 
thieves  (6).  Others  were  issued  against  books  of  sedi- 
tion, treason,  and  heresy.    Those  who  had  any  of  these 

(•)  Hsn.  Tol.  IV.  493,  4S4:  (6)  Id.  ibid. 
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books,  and  did  not  presently  burn  thiem,  without  reading 
or  shewing  them  to  any  person,  it  was  declared  by  pro- 
clamation should  be  esteemed  rebels ^  and  without  any 
further  delay  should  be  executed  by  martial  law  (a). 

As  an  auxiliary  tp  the  bishops*  court,  a  special  Kev  commif- 
commission  was  appointed  by  the  queen's  pre-  •'**"•• 
rogative,  with  extraordinary  powers.  Itconsisted  of  twenty- 
one  persons,  and  any  tiiree  had  the  authority  of  them  all. 
The  commission  says,  **  TJiat  since  many  false  rumours 
''  w^re  published  among  the  subjects,  and  many  heretical 
*'  opinions  were  also  spread  among  them;  therefore  the 
'^  commissioners,  or  any  three  of  them,  were  to  make  en- 
quiry, either  by  presentment,  by  witnesses,  or  any 
othtr  politic  way  they  could  derjse ;  and  to  search  after 
**  all  heretics,  the  bringers  in,  the  sellers,  or  readers  of 
**  all  heretical  books.  They  were  to  examine  and  punish 
*^  all  misbehaviour  or  negligences  in  any  church  or  chapel; 
'^  and  to  try  all  priests  that  did  not  hear  mass,  or  come 
**  to  their  parish-church  to  service ;  that  would  not  go  in 
<<  procession,  or  did  not  take  holy  bread  or  holy  water: 
'^  and  if  they  found  any  that  obstinately  persisted  in'such 
'^  heresies,  they  were  to  put  them  into  the  hands  of  the 
^'  ordinaries,  to  be  proceeded  against  according  to  law; 
"  giving  them  full  power  to  proceed  as  their  discretions 
''  and  consciences  should  direct  them,  and  to  use  all  such 
**  means  as  they  could  invent  for  the  searching  of  the  pre- 
**  mises;  empowering  them  also  to  call  before  them  such 
''  witnesses  as  they  pleased;  and  to  force  them  to  make 
"  oath  of  such  things  as  might  discover  what  they  sought 
"after  (4)." 

Instructions  were  also  given  to  justices  of  the  peace, 
**  That  they  should  call  secretly  before  them  one  or  two 
"  honest  persons  within  their  limits,  or  more^  at  their  dis-^ 
"  cretion,  and  command  th«m  by  oath  or  otherwise,  that 

(«)  Hum.  vol  IV.  419.  (^>  Barn.  Ref.  toL  XL  383. 
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''  tbey  ghall  secretly  learn  and  search  out  such  persons  as 
'<  shall  evil-behave  tliemselves  in  church,  or  shall  despise 
'^  openly  by  words  the  king^s  or  queen^s  proceedings,  or 
'^  go  about  to  inake  any  commotion,  or  tell  any  seditious 
*^  tales  or  news;  and  also  that  the  said  persons,  so  to  be  ap- 
''  pointed,  ^hall  declare  to  the  same  justices  of  the  peace 
*'  the  ilUbehaviour  oT  lewd  disorderly  persons^  whether  it 
<*  shall  be  for  using  unlawful  games,  or  such  other  light 
'*  behaviour  of  such  suspected  persons.  And  that  the  said 
*^  information  shall  be  given  secretly  to  the  justices;  and 
*^  the  same  justices  shall  call  such  accused  persons  before 
*^  them,  and  examine  them,  without  declaring  by  whom 
^'  they  were  accused.  And  that  the  same  justices  shall, 
^'  upon  their  examination,  punish  the  offenders  according 
''  as  their  offences  shall  appear  upon  the  accusement  and 
<<  examination,  by  their  discretion,  either  by  open  punisb- 
<'  m«it  or  by  good  abearing  (a).'* '  Thus  were  justices  di- 
rected to  stretch  the  limits  of  their  jurisdiction,  in  order 
to  punish  facts  which  were  no  crimes,  after  a  trial  authorised 
by  no  law. 

To  carry  the  execution  of  these  designs  still  further, 
letters  were  written  to  the  Lord  North,  and  others,  to  put 
such  obstinate  persons  as  would  not  confess,  to  thp  ioT" 
iurCf  and  there  to  order  them  at  their  discretion ;  and  a 
letter  was  written  to  the  lieutenant  of  the  Tower  to  the 
same  effect  Whether  this  pretended  obstinacy  was  a  con* 
cealing  of  heretics,  or  of  the  reporters  of  false  news,  does 
not  appear.  Whatever  the  pretence  was,  the  putting 
people  to  the  torture,  because  they  were  thought  obstinate 
and  would  not  confess;  and  the  leaving  the  degree  of  it 
to  the  discretion  of  those  appointed  for  their  examination; 
were  great  steps  towards  the  most  rigorous  part  of  the 
j>roceedings  of  the  inquisition  (Jk)* 


^•)  BnnuRef.  v»U  IXL  847.  {b)  Ibid.  H3. 
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While  informers  and  spies  were  encouraged,  tbc  prisons 
were  filled  with  persons  of  all  descriptions,  who  bad  in- 
'  curred  the  displeasure  of  the  court.  When  some  of  Mary*8 
oppressions  in  raising  men  and  money  had  created  an  un» 
easiness  and  clamour  in  the  nation,  she  endeavoured  to 
prevent  such  ill-humours  from  getting  to  any  height,  by 
throwing  into  the  Tower  some  of  the  most  considerable 
gentry.  That  such  prisoners  might  not  be  known,  they 
were,  some  of  them,  carried  thither  in  the  night-time; 
others  were  hoodwinked  and  muffled  by  the  guards  who 
conducted  them  (a).  To  prevent  any  one  from  daring  to 
reflect  on  such  proceedings,  she  strack  a  terror  into  the 
house  of  commons,  always  obedient  enough  to  the  court, 
by  imprisoning  their  members  for  freedom  of  speech:  aixl 
when  some  had  seceded  from  parliament,  she  directed 
them  to  be  indicted  for  it  in  the  king's  bench  (b). 

The  few  trials  for  offences  which  have  come  down  to 
us,  must  be  taken  as  evidences  of  the  practice  of  our  courts 
in  those  times,  and,  as  such,  are  very  striking  events  in 
the  historj'  of  our  law. 

The  proceedings  against  the  duke  of  Somer-  ^^^  -^. 
set  in  the  reign  of  Edward  VI.  are  worthy  of  duke  of 
notice.     The  indictment  was  for  treason  and   ^®"'«'^*«*- 
felony.  Upon  the  trial,  the  prosecution  was  supported,  as 
usual,  by  depositions,  without  confronting  one  witness  with 
the  prisoner;  a  conduct  which  was  at  length  thought  so 
extremely  repugnant  to  common  justice,  as  to  become  the 
immediate  cause  of  stat,  5  and  6  Ed.  VL  which  we  have 
already  so  often. mentioned.   Tbis  prosecution  is  on  other 
accounts  worthy  of  observation.*  The  duke  was  acquitted 
of  the  high-treason ;  and  that  part  of  the  indictment  is  held 
by  lord  Coke  to  be  ill,  because  the  overt  act  was  laid  oply 
generally.     The  other  part  was  grounded  upon  the  late 
statute  3  and  4  Ed.  YI.  c  S.  which  mad&  it  felony  to  call 

(•)  Hum.  Tol.  nr.  439.  {h)  IliM.  403.  Tid.  aat  M9. 
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togcftber  persons  to  the  number  of  twelve^  with  the  intejit 
to  f^qo^^it  certala  acts  of  .riolence  therein  mentioned ; 
among  which,  that  of  imprisouiog  a  privy-counsellcNr  is 
one.  The  charge  was^  for  atteppipting  in  this  manner  to 
imprison  the  earl  of  Warwick..    .  . 

The  common  stories  of  this  proceeding  inform  us,  that 
he  >vas  acquitted  of  the  treason,  and  found  guilty  of  the* 
felony;  so  it  is  related  in  king  Edward's  journal;  and  he 
was  upon  that  attainder  beheaded.  Lord  Coke  remarks 
upon  this  attainder  aqd  execution,  that  the  truth  concern* 
iog  it  is  cpntrary  to  some  of  our  chronicles,  and  the  vulgar 
qpipion^  and  in  soni^  points  contrary  to  law.  Fir$t,  as 
to  ^&,  i^otion  that  he.  was  wrongfully  executed,  and 
oii^bt>  by  laxy,  to  have  h^d  his  clergy;  he  says,  that 
c^^rgyi^. expressly  taken  away  by  this  statute.  Secondly, 
as  to  the  ppinion  that  he  was  indicted  on  stat.  S  Hen,  VIL 
Op  Ijli  for  going  about  to  procure  the  dpi^th  of  the  earl  ot 
Warwick;^  he  says,  he  was  indicted  for  endeavouring  to 
iql^e  at^  imprim^i!^  tableman,  as  plainly  appears  from 
the  indictment  (a).  Again  he  remarks,  that  being  attainted 
but  for  felopy,  be  could  not,  by  law,  be  beheaded  (6). 
ThosiQ  whp  thought  the  duke  was  wrongfully  deprived  of 
his  clergy,  or  rather  (as  it  was  said)  that  he  never  de- 
ipanded  it,  and  that  it  was  not  to  be  granted  by  the  court 
t^ot  upon  praye^^  founded  their  remark  upon  a  suppqsi^ 
tJQn  that  the  iijidictment  was  upon  the  above-mentioned 
statute  of  llenry  VIL  which  makes  that  offence  only  single 
felony. 

OF  air  NicIwIm  0^  the  trial  of  ^iV  Nicholas  Throckmorton^  in 
ThiockmortoD.  ^^  ^q^^  reign,  the  counsel  for  the  crown  pro- 
ceeded in  reading  confessions  of  abseut  persons,  and  putting 
the  prisoner  tp  answer  to  them  severally,  as  they  were  read. 
This  kept  him  constantly  engaged,  through  the  whole  trial, 
in  a  sort  pf  altercation  with  the  crown^lawyqr^ ;  whose  de- 

(4  eWke'i  lob  9  IttiU.  19.  '{h)  S  ln«U  1^,  )^. 
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portcnent,  it  should  seem,  very  ill  cchrresponded  with  the 
decorum  to  be  bbserved  on  such  occasions;  '  Only  one  of 
the  deponents  was  pi'oduced,  and  that  wai  to  sw^ar  hion 
to  the  truth  of  hrt  deposition.  The  prisoner  did  not  object 
to  this  mode  of  proof,  any  otherwise  than  that  since  stat. 
5  and  6  Ed.  VI.  there  should  be  two  witnesses  to  prove  a 
treason ;  which  remonstrance,  for  reasons  which  have  been 
considered^  was  on  this  and  alt  other  occasions  disre* 
garded  (fl).  The  only  witness  produced  to  give  evidence ! 
vtv£  voce,  was  called  by  Throckmorton  hiQiself,  and  wasT 
rejected  by  the,  court. 

The  prisoner,  who  was  vfery  able  to  copd  with  the 
lawyers  on  the  part  of  the  prosecution,  prayed  that  he 
might  have  the  use  of  a  statute-book;  which  was  denied 
him,'  notwithstanding  he  pressed  on  thchn  the  plain  injuhc* 
tion  of  the  queen,  fately  deliVei-ed  to  her  judges,  to  ad- 
minister justice  indifferently.    T^e  also  remipded  them  of 
her  direction,  that|  in  criminal  prosecutions,  they  should 
break  through  the  ancient  usage;  and  always  hear  wit* 
nesses,  examined  in  blehalf  of  prisoners,  as  well  ^  against ' 
them.     The  harshness  he  expetienced  both  from  the 
bench  ahd  the  counset,  had  hot  the  intended  effect;  but,, 
on  the  contrary,  perhaps  prejudiced  the  jury  in  favour 
oF  an  oppressed  man :  they  acquitted  him  of  the  indict- 
ment.    But  the  virulence  ef  the  prose6utots'*did  not  etfd  * 
here;  for  other  circumstances,  that  deserve  to  j>e  remem-,' 
bered,  attended  this  transaction.    The,  atf6rney-general»   > 
after  the  acquittal,  prayed  the  court  that  the  jury  might '  '■ 
be  bound  in  recognisances  to  answer  for  their  verdict.   ] 
They  were  soon  after' fined  and  imprisoned  by  a  sentence   ' 
in  the  star-chamber :  they  "were  to  pay  one  hundred  marks 
a-piece,  and  to  be  imprisoned  till  further  order..   It  waa   ; 
tome  months  before  they  weife  released,  and  theii  not 
without  paying  differeiit  compositions^  according  to  the 

(a)  Vid.  ant.  494. 
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value  of  their  efiects ;  which  had,  in  the  mean  time,  been 
all  inventoried  and  appraised  by  the  sheriff  for  the  pur- 
.  pose  (a).  Such  was  the  security  which  might  be  reposed 
in  this  boasted  privilege  of  trial  by  a  jury  of  equals ;  and 
such  the  perils  under  which  a  jury  exercised  its  own  judg- 
ment, in  opposition  to  the  inclinations  of  the  sovereign. 
During  the  reign  of  the  star-chamber,  the  persons  of  jurors 
were  no  more  exempted  from  animadversion  than  those  of 
common  individuals;  every  thing  was  reduced  to  the  same 
level  of  subordination. 

Biiif  of  attain-  The  proceedings  against  lord  Seymour,  in  the 
^■'-  reign  of  Edward  VI.  shew  how  the  opinions  of 

men  were  now  altered  respecting  bills  of  attainder.  Articles 
were  drawn  up  against  that  nobleman;  which,  it  appeturs 
by  the  council-book,  were  fully  proved  by  witnesses,  and  by 
letters  pnder  his  own  band.  He  was  sent  to  and  examined 
by  some  of  the  council ;  but  he  refused  to  give  any  direct 
answer,  or  to  sign  such  as  lie  had  given.  It  was  then  re- 
solved, that  the  whole  council  should  go  the  Tower  and  ex« 
amine  him.  When  they  attended  him,  the  answer  he  made 
was,  that  he  expected  an  open  trial,  and  his  accusers  to  be 
brought  face  to  face.  After  this  fruitless  attempt,  it  was 
determined  to  proceed  in  a  psCrliamentary  way.  Accord- 
ingly a  bill  was  brought  into  the  house  of  lords  for  attaint- 
ing him  of  treason.  This  the  peers  easily  passed,  iiuthe 
manner  they  had  been  accustomed  to  in  the  reign  of  Henry 
yin«  However,  some  show  of  justice  was  observed.  All 
the  judges  and  the  king's  counsel  delivered  their  opinion, 
that  the  articles  were  treason:  then  some  of  (he  lords  were 
produced  as  witnesses,  who  gave  their  testimony  so  fully, 
that  all  the  rest  with  one  voice  assented  to  the  bill* 

When  the  bill  was  sent  to  the  commons,  it  was  accom- 
panied with  a  message,  that,  if  they  desired  to  proceed  as 
the  lords  had  done,  such  of  them  as  had  given  evidence 

(a)  8U.  Tri«T0l.I^p,7S, 
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before  the  upper-house,  should  come  down  and  declare  it 
to  the  commons.  In  this  hoiise  the  bill  pet  with  some 
opposition.  Many  argued  against  attainders  in  the  party's 
absence :  they  said  it  was  a  strange  way  of  proceeding,  that 
two  or  three  peers  should  rise  up  in  their  places/ and  say 
sbmewhat  to  the  slander  of  another,  and  that  be  should  be 
thereupop  attainted.  It  was  pressed,  therefore,  that  there 
should  be  something  like  a  trial;  that  the  lord-admiral 
should  be  brought  to  the  bar,  and  be  heard  for  himself. 
Sut  here  the  king  interposed ;  and  informed  the  commoos. 
by  message,  that  there  was  no  necessity  of  sending  for  the 
admiral.  The  commons,  as  usual,  gave  ready  obedience 
to  the  pleasure  of  the  court,  and  passed  the  biil  with  four 
hundred  voices  for  it,  and  not  more  than  ten  or  twelve 
against  it  {a).  However,  a  view  of  this  proceeding  against 
lord  Seypnour  shews,  that  this  extraordinary  way  of  con- 
demning was  not  entirely  relished  by  the^parliament. 

Afterwards,  when  the  bill  of  attainder  of  misprision 
of  treason  against  TunstaU  bishop  of  Durham  was  sent  by 
the  lords  to  the  commons,  with  all  the  evidences,  which 
were  depositions  exhibited  to  the  lords,  the  commons  re- 
solved to  discountenance  such  a  practice,  and  would  not,  at 
that  time,  proceed  upon  it,  At  another  day,. they  ordered 
the  privy-counsellors  in  their  house  to  move  the  lordsj 
that  his  accusors  and  he  might  be  brought  face  to  face 
(from  which  we  may  conclude,  that  the  examinations 
which  produced  the  depositions  had  been,  as  they  generally 
^^ref  ex  parte  in  the  star-chamber);  but  that  not  being 
complied  with,  tha/  would  not  pass  the  bill{b). 

In  the  reign  of  queen  Mary,  the  attainder  of  the  duke  (^ 
Norfolk^  which  had  passed  in  the  latter  end  of  Henry  VIII.' 
was  represented  as  null  and  void;  as  well  on  account  gf 
other  informalities,  as  because  no  special  matter  was  al« 
legj^d  against  him,  except  the  wearing  of  a  coat  of  arms 

(•)  Bwni,  K«f.  Toli  II.  95;  n.  (*)  IbW.  185, 
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which  bU  ancestors  had,  oiaay  }'ears  before  bim,  worn 
ivithout  offence  (a).  However  sanguinary  this  reign  was 
itk  criminal  proceedings  for  heresy,  the  court  never  received 
any  assistance  in  its  schemes  of  resentment  from  the  par* 
liament;  which  passed  no  hills  of  this  kind^  except  the 
following  may  be  considered  in  that  light. 

The  statute  of  £dward  VI.  which  took  away  clergy 
from  principal  in  murder,  had  left  accessaries  to  enjoy  the 
impunity  they  derived  at  common  law  from  the  benefit  of 
clergy.  It  happened  in  3  and  4  Phil,  and  Ma.  that  one 
RuffordhziA  hired  two  persons  to  murder  one  Bermet  Smith. 
This  is  said  by  the  act  in  question,  to  be  one  of  the  most 
detestable  murders  ever  known  in  England.  The  wife 
of  Rufford  petitioned  the  house  of  conimons,  that  Smith 
might  by  act  of  parliament  be  deprived  of  his  clergy; 
Upon  this,  the  commons  sent  to  the  queen^  praying  that 
she  would  order  Smith  to  be  brought  from  his  confinement 
in  the  Tower  to  the  bar  of  the  house.  He  was  accordingly 
brought,  when  the  other  parties  confessing  the  whole  of 
the  matter,  and  Smith,  at  length,  doing  the  same,|  the  bill 
was  passed.  But  when  it  was  sent  up  to  the  lords^  it  wa^ 
there  strongly  opposed,  particularly  by  the  clergy,  who 
would  not  readily  consent  to  any  diminution  of  their  .aor 
cient  privileges:  however,  at  last  it  got  through  that 
house,  and  received  the  royal  assent.  The  next  year,  we 
have  seen,  there  was  a  general  Jaw  made,  taking  clergy 
away  from  accessaries  before  the  fact,  in  murder,  and  other 
crimes  (i). 

There  bad  been  before,  in  this  reign,  an  instance  of  an 
^x  post  facto  law*  It  being  suggested  to  the  parliament, 
that  the  congregations  in  the  city  had  prayed  God  to  con- 
vert or  confound  the  queen;  it  was  thereupon  enacted, 
^hat  whosoever  had  so  prayed,  or  should  so  pray  in  future^^ 
should  be  taken  for  a  traitor. 

(«)  Hon.  ToU  IV.  374.       {h)  Stat  4  siii}  5  Fh.  awl  Ma^  Vkl.  ant  49  V, 
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The  principal  oppressions  in  ttiese  two  reigns,  Vbethcr 
by  summary  and  illegal  trials,  by  imprisonment,  c6nfi»ci- 
tion,  execution,  or  otherwise,  were  occasioned  by  the 
alterations  in  religion ;  and  these  were  carried  i6  extraor- 
dinary, though  not  to  equal,  lengths,  both  by  protestants 
and  catholics,  according  as  each  party  had,  in  its  turn,  the 
aid  of  the  executive  power* 

In  the  reign  gf  Edward  VI.  when  the  kiftg's 
councils,  in  matters  of 'religion,  were  princi-  ce^t^ljjf" 
pally  directed  by  the  candid  and  gentle  spirit  of  nccqimt  6f 
Cramner,  the  government-was  sometiu^es  trans-  ^*  '*^'    * 
ported,  by  zeal  for  their  hew  opinions,  bfeyond  the  bounds 
of  moderation. 

The  proceedings  against  Gai^iher^  histwp*qfWinchesfeP^ 
were  very  severe,  and  on^very  slight  grounds.  He  had  beefn 
enjoined  by-the  council  to  inculcate,  in  asermon,  the  duty 
of  obedience  to  a  king  during  his  minority.  He  neglected 
to  comply  with  this ;  and  had^  on^  ttiat  acccfunt  and  no  otfa^^ 
been  thrown  into  prison,  where  he  lay  two  years.  'At  tBe 
ertd  of  that  period,  the  lord  trejisurer,  and  other  prtvy- 
counsellors,  went  to  him  at  the  Tower,  and  presented  him 
with  certain  articles,  containing*  most  of  4he'p6infe  of  the 
i*cformed  religion,  t6  whicli  they  required  his  sUisent.  Wifli 
all  these  be  promised  an  entire  eomplianc^,  if  he  ti^its  suf« 
"feted  to  be  at  large,  excepting  only  one  article,  which  con- 
tained an  acknowledgmfeni  of  his  own  delinquency  t  bMt 
they  persisted  in  requiring  his  subscription  absolutely  to 
the  whole.  He  still  refused.  iJpon  this  the  income  of  bis 
bishopric  was  sequestered,  and  be  was  required  to  conform 
himselfto  their  orders  within  three  months,  under  pain  of 
•  deprivation,iand  being  confitied  to  a  closer  custbdy. 

Air  tfais  was  mttch  censured  at  the  time,  as  illegal  arid 
inquisitorial.  A  man  shut  up  in  prison  upbn^d  compWht 
only;  and  \vithout  any  further  enquiry,  after  tK<ro  ytitt^, 
required  to  give  his  assent  to  articles  of  faith !  Howevcir, 
foone  i^i^ning  fpom  tbe  oaii^n  \^.i^%  allfd  the  itragr  ttf  i;hroh 
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ceeding  €X  qffiqio^  n^sere  thought  to  give  a  xoloar  to  this 
transaction ;  and  in  some  degree  to  excuse,  if  not  to  justify, 
the  bard  measure  this  prelate  suffered  (a). 

At  the  end  of  three  months,  a  commission  was  directed 
to  some  bishops  and  others,  clergy,  laymen,  and  lawyers, 
to  try  Gardiner.  As  th^re  had  been  no  regular  charge  9X 
first,  this  was  a  short  business.  He  appealed  from  the 
commissioners  to  the  king,  objecting  to  this  tribunal  as 
illegal.  The  appeal  was  disregarded,  and  sentence  of  dc^ 
privation  was  passed  upon  him  by  the  commissioners.  His 
books  and  papers  were  seized;  be  was  secluded  from  ajl 
company ;  and  was  not  allawed  to  send  or  receive  ai\y 
letters  or  messages  (b).  Tunstall  and  other  bishops  were 
deprived  by  commissioners  of  the  same  kind ;  which  pre- 
lates wer^  ail  again  restored  by  a  like  act  of  power  in  the 
reign  of  PbiUp  and  Mary,  by  a  sentence  of  commissioners 
appointed  to  review  the  process  and  condemnation  (c) ;  and 
the  sentence  was  justified,  as  under  a  regular  proceeding  e^ 
officio. 

The  method  of  proceeding  in  the  bishops'  court^for 
heresy,  was,  tp  the  last  degree,  oppressive  and  insidious* 
They  used  to  exhibit  to  the  accused  person  certain  article, 
consisting  of  such  points  of  faith  which  they  knew  he  hs^ 
his  doubts  about,  or  was  reputed  to  deny  \  and  if  he  did 
not  declare  bis  assent  to  them,  there  was  an  en4  of  the  ep- 
quiry :  be  was  condemned  and  executed. 

There  were  two  ex^utions  for  what  was  called  heresy/ 
in  the  reign  of  Edward  VI.  These  sufierers  were  ana- 
baptists ^  but  those  in  queen  Mary's  reign  were  so  nu- 
merous, as  %o  render  the  short  time  in  which  this  perse- 
cution ragedi  one  of  the  bloodiest  in  the  history  of  tl^e 
church.  The  cruelties  exercised  on  the  living  have  filled 
volumes  with  meli^ncholy  relations ;  but  the  prosecution 
o/  the  dead,  which  was  instituted  by  the  visitors  of  the 
university  of  Oxford,  is  a  singular  piece  of  legal  process. 
.    («}  Bam. B«/.  Tol.  U. l^  .     (4)  Huni. rot  IV,345.      (0  Qiid^ 37if. 
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Bueer  and  FagiuSy  two  fareign  reformers,  there  biimd^ 
were  cit^d,  in  the  true  spirit  of  the  canon  laW|  to  appednr 
and^  defend  tbexuseives)  and  after  three  citations,  Uiq  dead 
bodies  not  rising  to  speaj^for  tbeinseives,and  none  coaling 
to  plead  for  th^m,  fqr  fear,  SLB,liis/iap^I^urnet  obsefFea,  of 
being  sent  after  them,  the  visitors  proceeded  ex  parl$. 
They  examined  witnesses  cpncerning  the.heresici^  they  h^ 
taught,  and  s^idjudged  them  obstinate  heretics;  ordered 
Uieir  bodies  to  be  taken  out. of  their  graves,  and  to  be  de- 
livered ov^r  to  the  secul^  arm.  A  writ  issued  out  of 
chancery  for  the  o^coution  of  this  sentence^  tl^eir  bodies 
were  taken  up,  and,  being  carried  in  cefiBns,  were  tied  to- 
the  stakes,  with  many  of  their  books  ^nd  heretical  writings, 
^nd  all  burnt  together  (17), 

The  decisions  of  courts  in  thp  reigns  of  Edward  VI.  and 
queen  Mary,  are  to  be  found  in  tytr,  who  reports  all 
throqgh  these  two  reigns  ;  as  also  do  BaUoe  and  Dalison^ 
Some  few  cuses  are  to  be  found  in  the  collectors  Jenkins 
and  KeUway ;  some  in  Maore ;  and  a  feW]|  but  those  very 
important,  in  piowden^  Thece  aresome  cases  of  these  two 
reigns  in  Ijsonardt  and  spnie^  towards  the  l«|tter  erid  of 
Philip  and  Mary,  in  OTuen. 

Staunforde's  f^l^as  of  the  Ctvwn  was  the  flr^t  gt^unfonJe. 
work  \vhich  treated  the  suhjept  of  criminal  law 
.professedly,  and  in  detail.  This  book  is  written  in  French  t 
the  method  of  it  is  perspicuous,and  the  matter  tlisposed  with 
learning  £^nd  accuracy.  The  ajithor'is  uncommonly  full  in 
his  quotations ;  the  statutes  are  generally  given  at  length ; 
?ind  whole  pages  are  frequently  transcribed  from  Bractan* 
Notwithstanding  the  alterations  we  have  seen  the  criminal 
law  undergo  since  the  reign  of  Henry  HI.  yet  Staanforde 
has  ventured  perpetually  to  recur  to  this  ancient  writer  as 
an  authority,  and  has  condescended  to  t^ke  from  him  many 
complete  chapters. .  This  is  in  general  done  with  success 
^nd  propriety;  thouj^h  sometimes  his  author  has  failed 
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.bim^  as,  among  other  instances,  may  be  observed  of  Brae- 
ton's  definition  of  larceny,  which,  as  we  before  observed, 
was  not  law  at  the  time  Staunforde  wrote  (a). 

In  the  account  which  this  writer  gives  of  crimes,  his  . 
method  is  to  begin  by  stating  what  they  were  in  BractorCs 
•time,  and  then  to  add  the  subsequent  decisions  which  had 
-affected  the  old  law ;  at  other  times  he  entirely  relies  on 
bis  favourite  author.  This  is  done  in  a  conSpendious  way^ 
without  enlarging  much  on  any  parts  of  the  subject.  On 
the  wliole,  he  seems  to  aim  at  nothing  more  than  digesting 
in  a  clear  manner  what  could  be  collected  from  others. 

As  Staunforde  has  the  praise  of  being  our  earliest  writer 
on  pleas  of  the  crown ;  so  has  his  merit  been  acknow«< 
ledged  by  those  who  have  followed  him  in  the  same  walk  ; 
they  having,  in  general,  adhered  to  the  arrangement  and 
divisions  of  his  work.  He  divides  his  subject,  as  falling 
undet  three  considerations:  (i^st,  ofcrimes;  next,  of  the 
method  of  bringing  delinquents  to  justice;  aild  lastly,  of 
trials  and  punishment.  The  several  titles  into  which  these 
are  subdivided,  have  furnished  the  heads  of  every  book 
which  has  been  written  since  his  time,  on  the  same  sub- 
ject. This  treatise  is  not  voluminous ;  and  when  the  quo-* 
tatlons  out  of  Bracton,  and  the  statutes,  are  taken  from  it, 
the  book  is  diminished  more  than  half, 
\  We  cannot  but  feel  a  secret  pleasure  when  we  find  an 
author,  to  whom  we  have  before  been  under  such  obliga- 
tions, in  repute  with  a  judge  of  eminence  and  learnings 
upon  points  of  modern  practice.  After  the  lapse  of  three 
centuries,  it  was  hardly  to  be  expected  that  we  should  be 
called  upon  to  renew  out*  acquaintance  with  Bracton ;  and 
Staunforde  is  intitled  to  otir  acknowledgment  for  the  strong 
testimony  he  has  given  in  later  times  to  the  iiitrinsic  merit 
of  this  father  of  the  English  law.  Bracton  teems  to  have 
been  a  great  authority  with  Staunforde ;  for  it  appears  from 
the  reports,  that  he  ventured  to  cite  and  argue  from  bicQ 

f(4)  Vi4^  aot,  ^56^ 
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upon  the  bench,  at  a  time  wbeo  it  wus  the  fswbioFii  to  coo- 
sidci:  Bracton  and  Gianville  not  as  authors  in  our  law,  bat 
to  be  quoted,  if  atali^  only  for  ornament  in  discourse  (a); 
and  for  convonancyand  order,  where  they  agreed,  with 
.  better  authorities  (i)» 

The  press  vf^»  not  idle  during  these  two    pnotangof 
reigns,. but  produced  several  works  of  use  to   ia^-book». 
the  practising  lawyer.  Williani  Rastell  published,  in  1559, 
.ax:olliQCtion,  in  English^  of  the  statutes  now  in  force,  from 
Ma^na  Charia  to  the  4th  and  5th  of  Philjp  andMary  (f).  In 
1553)thenscameoutan  abridgment  oftbeboQkofas»ises(i/). 

Thomas  Berthelet,  w1m>  had  .a  patent  of  the  office  of 
kipg's  priqter  for  life,  died  in  1555^  After  this»  in  7 
£d.  VL  there,  is  found  a.  special  licence  to  Richard  Ta- 
tbile  (or  Tftttel,.  whose  name  like  many  others  of  this 
time  W4S  variously  spelt),  for  him  and  his  a$signi>  to  prir^t  for 
seven  years  all  manner  of  books  of  the  temporal  law, 
called  |he  common  la.w,  so  as  the  copies  were  allowed 
andjudgied  proper  to  be  printed  by  one  of  the  justices,  or 
;jtwo  serj^utf,  or  three  apprentices  of  the  law,  one  of 
whom  was  to  be  a  reader  in  court  \  and  no  one  was  to 
print  what  h^  bad  first  printed,  under  pain  of  forfeiture 
qf  such.hooks«,  A  licence  for  the  same  term  was  also 
granted  him  in  2  and  3  of  Ph.  apd  Ma^;  and  in  \  Eliz.  he 
had  a  similar  licence  for  his  life(f).  ^y  Tottel,  and  by 
■  otlier  printers,  in  th^§.  two  reigns,  most  of  the  booki 
printie4  in  ti^  reigi^  of  Henry  YUl.  were  reprinted ;  but 

(«)  Plowd.357,3^8; 

<d)  Sueb  is  iht  mfemer  in  which  SwmAtrt  %xA  OuHmt  deUver  themselres, 
in  the  argument  of  Sioml  ver»m  lord  Zouek,  in  the  I  Ith  of  Eli^^bctb.  Such  a 
judgment  upon  the^e  ancient  writers  might  be  very  discreet  and  just  at  the 
time;  but  I  was  astonished  to  find  Fitzlierbert  mfotm  us,  that  it  was  agfeed 
hy  tHa  4vbole  court  in  95  Hen.  VI.  that  Bi-acton  was  neoer  Ukto  for  an  aiitbCr 
in  our  law.  It  vat  a  |HeMB««  to  ditcorer  that  Uie  Year-book  had  gWrv  t^im 
no  warrant  for  this  Bionstroos  opinion.  The  readers  of  Abridgments  have 
been  long  aspersing  tb^  reputation  of  Bracton  with  more  success  than  auiho- 
rity. 

Xc)  Typ.  Aat|q,47V  (d)  Ibid.  81 0.  (f)  Orig.  iarid.  59i  CO. 

Typ.  Antiq.  SOe.^ 
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such  different  editions  would  be  too  tedious  to  enumerate. 
The  editions,  however,  of  such  books  as  bad  never  before 
reached  the  press,  are  worthy  of  notice.  Among  such 
are  the  following :  In  1556,  was  printed  by  Tottel,  a  bock 
intitled,  Jni^t  Regis  Henrici  sepiimi;  containing  some 
^ear.foooks  of  that  king  ;  respecting  which  he  informs  us, 
that  the  6rst  and  second  were  from  a  new  collation ;  and 
that  the  lOth,  11th,  13th,  16th,  and  20th,  had  never  before 
been  published  (a).  Some  time  about  1553,  was  printed  a 
tract  of  sir  John  Fortescue  with  the  following  title,  De 
foliiicd  Administratione  et  Legihus  cwitibus  Jloreniissimi 
Rcgni  Anglia  Commentarius  {b). 
Miscellaneous     I"  ^^  ^^  ^^  reformation,  an  act  was  passed 

•  facts.  through  the  house  of  commons  iq  1549,  for- 

making  some  considerable  alterations  in -the  process  of  the 
common  law  ;  but  it  was  thrown  out  in  the  house  of  lords, 

,  A  long  discourse  on  this  topic  of  reforming  the  common  law 
was  written  about  tbi«  time,  whk:h  hish6p  Burnet  says  he  had 
teen.  It  is  there  complained,  that  the  law  of  England  was  a 
barbarous  kind  of  study,  and  did  not  lead  mefHnio  a  finer 
sort  of  learning;  which  made  common-lawyers*  so  unfit  for 
negociating  foreign  affairs.  It  was  therefore  proposed  l^ 
this  author,  that  the  common  and  statute  law  should  be 
digested  into  a  body  under  titles  and  heads,  and  put  into 
good  Latin,  in  imitation  of  the  Roman  laws(c);  a  pnoposal 
which,  it  should  seem,  was  less  necessary  now  than  it  ever 
bad  been,  as  Fitzherherfs  9^nA' Rasters  works  were  new, 
and  had  at  le<ist  made  a  great  step  towards  a  complete  di^ 
gest.  The  whim  of  imitating  the  Roman  law  so  closely  as 
to  adopt  its  language,  was  taken  up  and  executed  by  a 
writer  in  after-times  (4) ;  the  success  of  which  performance 
is  a.  more  decisive  answer  to  the  above  project,  that  matiy 
arguments  of  expedience  and  propriety. 


(«)  Typ.  Antiq.  ft09.         (ft)  Ibid.  549.         (c)  Burp.  Ref.  toL  U.  »1,  S^, 
{i)  Or.  €#o«el's  Htmutwtn  furit  AngUcwh  ^vMlilM  id  th»  fei|Q  «( 
^nes  I, 


CHAP.  xxxn.     PHILIP  AND  MARV.  6l% 

An  otdet  iiras  mad^  in  the  society  of  the  Inner  Temple^ 
in  3  and  4  Ph.  and  Ma.  that  thenceforth  no  attorney^  or 
common  solicitor,  should  be  admitted  into  tii^t  house  witb» 
out  the  assent  ai^d  agreement  of  their  parliament  <ei)4^ 

The  grievance  of  long  beards  was  not  yet  removed* 
We  find  an  order  was  made  in  thf^  Inner  Temple^  that 
no  fellow  of  that  house  should  wear  bis  beard  above  three 
weeks  growthi  upon  pain  of  forffsiting  twenty  shillings  (i).  • 
In  the  Middle  Temple,  an  order  was  made  in  4  and  5 
Ph.  and  Ma.  that  none  of  that  society  should  wear  great 
breeches  in  their  hose,  made  after  the  Dut|b,  Spanish,  or 
Almain  fashion,  or  lawn  upon  their  caps,  or  cut  doublets^ 
on  pain  of  forfeiting  3s.  4d« :  for  the  second  offence,  the  ^ 
offender  was  to  be  expelled* 

In  3  and  4  Ph.  and  Ma.  an  order  was  made  by  the  society 
of  Lincoln^s'Inn,  that  thenceforth  none^  should  be  adfnit* 
ted  into  that  house,  who  bad  not  beeaof  an  inn  of  chan- 
cery before,  for  the  space  of  one  year,  unless  he  paid  forty 
shillings  at  admittance  (c).  In  i  and  2  Ph.  and  Ma.  a  gen« 
tleman  of  Lincoln's  Inn  was  fined  five  groats  by  a  special 
order,  for  going  in  his  study *gown. in  Cbeapside  on  a  Sun- 
day about  ten  o'clock  in  the  forenoon,  and  in  Westminster* 
hall,  in  the  term-time,  in  the  forenoon  {d). 

In  3  and  4  Ph.  and  Ma^  the  following  orders  were 
agreed  upon  to  be  observed  in  ail  the  four  inns  of  cHMirt. 
That  none  of  the  companions,  except  knights  or  bench-  - 
ers,  should  wear  in  their  doublets,  or  hose,  any  light 
colours,  except  scarlet  and  crimson ;  nor  wear  any  upper 
velvet  cap,  or  any  scarf,  or  wings  in  their  gowns,  white 
jerkins,  buskins,  or  velvet  shoes,  double  cuffs  on  their 
shirts,  feathers  or  ribbons  on  their  caps,  on  pain  of 
forfeiting  3s.  4d.  and  for  the  second  offence,  of  expul- 
sion. No  attofliey  was  to  be  admitted  into  any  of  the 
houses:  and  in  all  admissions  thenceforward  this  condition 

(4)  Dagd.  Orif.  147.        (h)  Ibid.  148.        (c)  Ibid.  249.        (d)  |bid.9i3. 
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mss  to  be  implied:  that  if  h^  #ho  was  adinhted  practised 
eitomfyship  he  sti6uld  be  ipsofdctb  dtsmrssed,  and  have  li- 
berty to  repair  to  the  inn  of  chancery  from  whence  he 
came,  or  to  any  one  of  them,  if  he  were  of  none  before.  > 
It  was  required,  that  none  of  the  companies  of  sncb  houses 
should  wear  their  study-gowns  into  the  city  any  further 
than  Fteet-bridget  tit  Holh&m-bridge ;  nor  might  they  wear 
them  as  far  as  the  Savay^  upon  like  pains  as  those  before- 
mentioned.  None  of  the  said  companions,  when  in  com- 
mons, might  wear  Spanish  cloaks,  sword  and  buckler,  or 
rapier,  or  gowns  and  hats,  or  gowns  girded  with  a  dagger 
on  the  back,  upot>  tbe  like  pain. 

The  moot-eases  in  any  of  the  bouses  of  court  were 
not  to  contain  more  than  two  points  for  argument:  they 
were  to  be  brought  in  pleading,  and  the  puisne  of  the 
bench  was  to  recite  the  whole  pleading.^  None  of  the 
bench  were  to  argue  above  two  points ;  if  any  did,  the 
Reader  was  to  remonstrate  with  him,  and  correct  it  in  fu- 
ture. Every  reader  of  a  court  of  chancery  was  to  give 
the  saixie  orders  about  apparel,  weapon*,  and  study-gorims, ' 
to  his  house  of  chancery.  *  Among  the  same  regulations  it 
was  ordained,  that  none  of  the  said  companions  under  the 
degree  of  a  knight,  being  in  commons,  should  wear  aej 
beard  above  three  weeks  growth,  on  pain  -  of  forfeiting 
forty  shittings,  and  double  the  suib  every  week  after  mo- 
hitioa  («)• 

(a)  Dud(.  OriHr  ^'O* 
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Summons,  i.  119.  403 

'  and  severance,  iii.  462 
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Trade  and  commerce,  ii.  392. 398.  ir« 
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144.  469.  475.  476.  489 
— repealed,  iii.  234.  iv.  467i 
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Writ  of  coyenant,  ii.  362 
-*—  cut  in  viUt  ii.  190 
— -  derran  presentment,  I  185.  ii.' 

194.  iii.  44 

debt,  1.158.  ii.  256 
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— ^  entry  in  the  pot/,  ii.  72 
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mortotmovfor,  i.  178 
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